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OEDER  IN  LUNACY. 


OEDER  IN  LUNACY. 

lOlJi  Fehruary,  18C6. 

Whereas  since  the  General  Orders  in  Lunacy,  bearing  date  the 
12th  day  of  January,  1855,  were  made,  it  has  become  the  duty 
of  the  legal  as  well  as  of  the  medical  visitors  of  lunatics  to  visit 
lunatics,  and  to  make  inquiries  as  to  their  care  and  treatment  and 
the  arrangements  for  their  maintenance  and  comfort,  and  otherwise 
respecting  them. 

Now  I,  Robert  Monsey  Baron  Cranworth,  Lord  High  Chan- 
cellor of  Great  Britain,  intrusted  by  virtue  of  Her  Majesty  the 
Queen's  sign  manual  with  the  care  and  commitment  of  the  cus- 
tody of  the  persons  and  estates  of  persons  found  idiot,  lunatic,  or  of 
unsound  mind,  do  with  the  advice  and  assistance  of  the  Right 
Honourable  Sir  James  Lewis  Knight  Bruce  and  the  Right 
Honourable  Sir  George  James  Turner,  the  Lords  Justices  of 
the  Court  of  Appeal  in  Chancery,  also  being  intrusted  as  aforesaid, 
and  by  virtue  and  in  exercise  of  the  powers  or  authorities  in  this 
behalf  vested  in  me  by  "  The  Lunacy  Regulation  Act,  1853,"  and 
of  every  other  power  or  authority  in  anywise  enabling  me  as  Lord 
Chancellor,  or  as  being  intrusted  as  aforesaid,  Order  as  follows  : — 

I. 

That  the  legal  as  well  as  the  medical  visitors  of  lunatics  shall 
make  the  inquiries  and  perform  the  duties  directed  by  the  said 
General  Orders,  and  that  the  reports  of  the  legal  visitor  shall  bo 
treated  and  acted  upon  in  the  same  manner  as  is  directed  by 
the  said  General  Orders  with  respect  to  the  reports  of  the 
medical  visitors. 

II. 

The  said  General  Orders  shall  in  all  respects  apply  and  extend 
to  the  legal  in  the  same  manner  as  to  the  moilical  visitors  of 
lunatics. 


Ckanwokth,  C. 

J.  li.  Knight  Bruce,  L.  J. 

G.  J.  TUKNEH,  L.  J. 


ORDERS  IN  CHANCERY. 


OKDER  OF  COURT. 

1th  May,  1866. 

The  Right  Honourable  Robert  Monsey  Lord  Cranworth, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and 
assistance  of  The  Right  Honourable  John  Lord  Romilly,  Master 
of  the  Rolls,  and  The  Honourable  the  Vice-Chancellor  8iR  Richard 
ToRiN  Kindersley,  doth  hereby,  in  pursuance  and  execution  of 
all  powers  enabling  him  in  that  behalf,  Order  and  Direct  in  manner 
following : — 

1.  The  Rule  numbered  29  of  the  23rd  of  the  Consolidated 
General  Orders  is  hereby  abrogated. 

2.  As  soon  as  the  Docket  of  a  Decree  or  Order  is  signed  by  the 
Lord  Chancellor  for  the  purpose  of  Enrolment,  the  Clerks  of  Re- 
cords and  Writs  shall  forthwith  cause  the  same  to  be  engrossed  in 
the  proper  form,  and  transmit  the  same  to  the  Public  Record  Office, 
Chancery  Lane. 

Cranworth,  C. 
romilly,  m.r. 
Richd.  T.  Kindersley,  Y.C. 


OEDERS  IN  CHANCERY. 


OEDER  OF  COURT. 

22nd  May,  18GG. 

Whereas,  by  an  Act  passed  in  the  Session  of  Parliament  hold  en 
in  the  23rd  and  24th  years  of  the  reign  of  Her  Majesty  Queen 
Yictoria,  chapter  149 :  It  was  in  the  9tli  Section  enacted,  that  the 
deeds,  books,  documents,  and  papers  belonging  to  the  Suitors  in  the 
said  Court,  which  had  been  theretofore  under  the  custody  of  the 
Masters  in  Ordinary  of  the  said  Court,  should  be  transferred  to  the 
custody  of  the  Clerks  of  Records  and  Writs  of  the  said  Court,  and 
William  Worden,  the  Office  Keeper  at  the  Offices  in  Southampton 
Buildings,  Chancery  Lane,  where  such  deeds,  books,  documents, 
and  papers  were  deposited,  should  have  the  care  of  the  same,  and 
should  so  far  as  related  thereto  be  considered  the  Officer  of  the 
Clerks  of  Records  and  Writs,  and  should  hold  such  Office  at  the 
pleasure  of  the  Master  of  the  Rolls,  and  that  on  the  death,  retire- 
ment, or  removal  of  the  said  William  Worden  it  should  be  lawful 
for  the  Master  of  the  Rolls  to  appoint  a  person  to  have  the  care  of 
such  deeds,  books,  documents,  and  papers,  at  a  yearly  salary  not 
exceeding  One  hundred  pounds,  and  on  any  vacancy  in  such  office 
to  supply  such  vacancy. 

And  whereas  by  "The  Courts  of  Justice  Building  Act,  1S(J5," 
after  reciting  that  the  legal  business  hitherto  carried  on  in  the 
buildings  situate  in  or  near  Southampton  Buildings  known  as  tlio 
"  Masters'  Offices,"  and  erected  in  pursuance  of  the  Act  of  the 
Session  of  the  32nd  year  of  King  George  the  Third,  chapter  42  was 
intended  to  be  transacted  in  the  courts,  offices,  and  premises  au- 
thorized to  bo  erected  under  tliat  Act,  and  it  was  expedient  that 
such  Masters'  Offices  sliould  bo  appropriated  in  manner  thereinaftc^r 
mentioned  for  public  purposes,  it  was  enacted  that  all  the  buildings 
erected  as  aforesaid,  with  the  sites  thereof,  and  all  the  lands  and 
hereditaments,  if  any,  purchased  or  acquired  in  pursuance  of  tlio 
said  Act  of  the  32nd  year  of  King  George  the  Third,  willi  all  th«dr 
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1866  actual  and  reputed  appurtenances,  should  on  the  passing  of  that 
Act  Test  in  the  Commissioners  of  Her  Majesty's  works  and  public 
buildings  as  incorporated  by  the  Act  of  the  Session  of  the  15th  and 
16th  years  of  the  reign  of  Her  present  Majesty ;  chapter  28,  to  be 
held  by  them  for  the  purposes  of  the  last-mentioned  Act,  discharged 
from  all  subsisting  trusts  declared  with  respect  thereto,  provided 
that  the  said  Commissioners  should  not  take  possession  of  any  part 
or  parts  of  the  said  buildings  that  might  be  occupied  for  legal  pur- 
poses until  the  Lord  Chancellor  certified  that  in  his  opinion  such 
part  or  parts  was  or  were  no  longer  required  by  the  person  sa 
occupying  the  same. 

And  wheeeas  that  portion  of  the  said  buildings  in  which  the 
saicl  deeds,  books,  documents,  and  papers  are  now  deposited  is  not 
well  adapted  for  the  purpose,  and  the  greater  part  of  such  buildings 
has  been  appropriated  for  the  use  of  the  Patent  Office,  and  it  m 
desirable  that  the  said  deeds,  books,  documents,  and  papers  should 
be  deposited  and  kept  in  the  Public  Eecord  Office,  where  divert 
records  and  documents  belonging  to  the  said  Court  are  deposited. 

Now  I  DO  HEEEBY  OEDER  tliat  the  said  deeds,  books,  documents> 
and  papers,  Avhich  are  now  deposited  in  the  said  buildings  in 
Chancery  Lane  aforesaid,  sliall  be  removed  therefrom,  and  shall  bo 
deposited  and  kept  in  the  Public  Eecord  Office,  and  shall  there- 
remain  and  be  under  the  same  custody  and  care  as  is  provided 
with  respect  to  such  deeds,  books,  documents,  and  papers  by  the 
said  9th  Section  of  the  first  hereinbefore  recited  Act. 


CkanwopvTh,  C. 
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OEDEE  OF  COUET. 

mh  My,  1866» 

The  Eight  Honoueable  Feedeeick  Loed  Chelmsfoed,  Lord 
Higli  Chancellor  of  Great  Britain,  by  and  with  the  advice  and 
assistance  of  The  Eight  Honourable  John  Loed  Eomilly,  Master 
of  the  EoUs,  The  Honourable  SiE  Eichaed  Toein  Kindeesley, 
The  Honourable  SiE  John  Stuaet,  and  the  Honourable  SiE 
William  Page  Wood,  doth  hereby,  in  pursuance  and  execution 
of  the  powers  given  by  the  Statute  25  &  26  Yict.  c.  89,  and  of  all 
other  powers  and  authorities  enabling  him  in  that  behalf,  Order 
and  Direct  in  manner  following  : 

At  all  times  when  the  Chambers  of  the  Judge  to  whose  Court 
the  matter  of  the  Winding-up  of  any  Company  is  attached  shall 
be  closed  for  any  Vacation : 

The  Chief  Clerk  of  the  Master  of  the  EoUs,  or  of  any  one  of  the 
Vice-Chancellors  of  the  Court,  may,  notwithstanding  the  matter 
of  such  winding-up  may  not  be  attached  to  the  Court  of  such 
Judge,  countersign  any  cheque  or  order,  request  or  direction, 
which  under  the  42nd  and  43rd  rules  of  the  General  Order,  dated 
11th  of  November,  1862,  is  required  to  be  countersigned  by  the 
Chief  Clerk  of  the  Judge. 

Chelmsfoed,  C. 
Eomilly,  M.E. 

Eichaed  T.  Kindeesley,  V.C. 
John  Stuaet,  V.C. 
W.  P.  Wood,  V.C. 
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1866      OBDEE  OF  COUET. 

22w6Z  November,  1866. 

The  Eight  Honoukable  Fkederick  Baeon  Chelmsford,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and 
assistance  of  The  Eight  Honourable  John  Lord  Eomilly,  Master 
of  the  EoUs,  The  Eight  Honourable  the  Yice-Chancellor  Sir 
EiCHARD  ToRiN  KiNDERSLEY,  and  The  Honourable  the  Yice- 
Chancellor  Sir  John  Stuart,  doth  hereby,  in  pursuance  of  the 
Statute  15th  and  16th  Victoria,  chapter  86,  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him  in  that  behalf.  Order 
and  Direct  in  manner  following  : 

1.  Article  1  of  Eule  10  of  Order  33  of  the  Consolidated  General 
Orders,  and  Eules  12  and  13  of  the  same  Order,  shall  be  respec- 
tively varied,  and  as  varied  shall  be  respectively  read  as  follows : 

Article  1  of  Eule  10  of  Order  33  and  Eule  12  of  the  same 
Order,  shall  be  respectively  read  as  if  the  words  "  or  set  down  a 
inotion  for  a  Decree  or  Decretal  Order  "  were  expunged  there- 
from respectively,  and  in  lieu  of  those  words,  the  words  "  or 
serve  a  notice  of  motion  for  a  Decree  or  Decretal  Order  "  were 
inserted  therein  respectively : 

And  Eule  13  of  the  same  Order  shall  be  read  as  if  the  words 
"  unless  a  motion  for  a  Decree  or  Decretal  Order  shall  have 
been  set  down  in  the  meantime  "  were  expunged  therefrom,  and 
in  lieu  of  those  words,  the  words  "  unless  a  notice  of  motion  for 
a  Decree  or  Decretal  Order  shall  have  been  served  in  the  mean- 
time "  were  inserted  therein. 

2.  The  Plaintiff,  who  has  served  a  notice  of  motion  for  a 
Decree  or  Decretal  Order,  shall  set  down  such  motion  within  one 
week  after  the  expiration  of  the  time  allowed  to  him  by  Eule  7  of 
Order  33>  to  file  his  Affidavits  in  reply,  in  case  the  Defendant 
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sliall  have  filed  any  Affidavit — or  within  one  week  after  the  ex-  1866 
piration  of  the  time  allowed  to  the  Defendant,  by  Eule  6  of  Order 
33,  to  file  his  Affidavits  in  answer,  in  case  the  Defendant  shall 
not  have  filed  any  Affidavit.  But  in  case  the  time  allowed  for 
either  of  the  purposes  aforesaid  shall  be  enlarged,  then  within  one 
week  after  the  expiration  of  such  enlarged  time. 

3.  If  the  Plaintiff  shall  fail  to  set  down  the  motion  within  the 
time  above  limited,  the  Defendant  may  either  move  to  dismiss 
the  Bill  with  costs,  for  want  of  prosecution,  or  set  the  motion 
down  at  his  own  request. 

4.  The  Clerk  of  Eecords  and  Writs  shall  not  give  a  Certificate 
that  a  motion  for  a  Decree  or  Decretal  Order  is  in  a  fit  state 
to  be  set  down  until  after  the  expiration  of  the  time  allowed  to 
the  PlaintijBf,  by  Rule  7  of  Order  33,  to  file  his  Affidavits  in  reply, 
in 'case  the  Defendant .  shall  have  filed  any  Affidavits,  or  until 
after  the  expiration  of  the  time  allowed  to  the  Defendant  by  Rule 
6  of  Order  33  to  file  his  Affidavits  in  answer,  in  case  the  Defen- 
dant shall  not  have  filed  any  Affidavit.  But  in  case  the  time 
allowed  for  either  of  the  purposes  aforesaid  shall  be  enlarged,  then 
not  until  after  the  expiration  of  such  enlarged  time. 

5.  In  all  cases  in  which  the  time  allowed  by  Rules  6  and  7  of 
Order  33,  for  filing  Affidavits  in  answer  or  in  reply,  shall  be 
enlarged,  notice  thereof  shall  be  given  to  the  Clerk  of  Records 
and  Writs  by  production  of  the  order  for  such  enlargement. 

Chelmsford,  C. 
romilly,  m.r. 

Richard  T.  Kindersley,  V.C. 
John  Stuart,  V.C. 
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1866      OEDEE  OF  COUET. 

Qth  December,  1866. 

I,  The  Eight  Honoueable  Feederick  Baeon  Chelmsfoed,  Lord 
High  Chancellor  of  Great  Britain,  do  hereby,  in  pursuance  and 
execution  of  the  powers  given  by  the  Statute  28  &  29  Victoria, 
chapter  99,  order  that  any  suit  or  matter  transferred  from  any 
County  Court  to  the  Court  of  Chancery,  under  the  proyisions  of 
section  9  of  the  said  statute,  shall  proceed  in  the  Court  of  the 
Honourable  the  Yice-Chancellor  Sir  John  Stuart. 

Chelmsford,  C. 


C|)anterp  Appeal  Caries 

{Including  Bankruptcy  and  Lunacy  Cases) 
BEFORE 

THE  LORD  CHANCELLOR, 

AND  THE  V 

COURT  OF  APPEAL  IN  CHANCERY. 


WALLACE  V.  THE  ATTOENEY-GENEEAL. 
JEVES  V.  SHADWELL. 

Succession  Duty  (16  &  17  Vict.  cap.  51}— -Will — Legacy — Foreign  domicil. 

Succession  Duty  is  not  payable  on  legacies  given  by  the  will  of  a  person 
domiciled  in  a  foreign  country. 

Two  Petitions  were  presented  in  the  above-mentioned  suits  wliicli 
involved  the  same  qnestion,  and  were,  therefore,  heard  together. 
The  Petition  in  the  first  suit  was  originally  set  down  before  the 
Master  of  the  Eolls,  and  the  other  before  Vice-Chancellor  JVood  ; 
but  in  consequence  of  the  state  of  the  authorities  they  were  heard 
before  the  Lord  Chancellor  in  the  first  instance. 

WALLACE  V.  THE  ATTOENEY-GENEEAL. 
The  facts  in  this  case  were  as  follows  : — 

Lord  Henry  Seymour,  a  younger  son  of  the  late  Marquis  of 
Hertford,  was  born  in  France  in  1805.  He  always  resided  in 
France,  and  his  domicil  was  French.  He  left  at  his  death 
twenty-one  wills,  or  testamentary  papors,  all  of  wliich  were  duly 
registered  according  to  the  hnvs  of  France  ;  but  three  of  them 
were  invalid  for  want  of  compliance  with  the  forms  necessary  by 
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Frencli  law.  He  was  possessed  of  large  property,  real  and  personal, 
both  in  France  and  in  England  ;  the  personal  property  in  England, 
consisting  of  a  leasehold  house,  and  of  a  sum  of  £72,483  Is.  Sd, 
Consols,  standing  in  his  own  name  in  the  English  funds.  He  gave 
by  his  several  testamentary  papers  a  great  number  of  legacies,  and 
bequeathed  all  the  residue  of  his  personal  estate  to  the  "  Hospices  " 
of  Paris  and  London  (1).  By  one  of  the  testamentary  papers,  he 
appointed  the  Plaintiff  and  Mr.  Edgar  Disney  to  be  his  executors  in 
England. 

The  testator  died  in  France  on  the  16th  of  August,  1859 
Mr.  Disney  having  declined  to  act  in  the  trusts  of  the  will, 
probate  of  the  eighteen  valid  testamentary  papers  was  obtained  by 
the  Plaintiff  alone. 

A  part  of  the  Consols  sufficient  to  raise  a  sum  of  £24,000  was  sold 
by  the  executor  under  the  sanction  of  the  Court,  and  remitted  to 
France  for  the  purposes  of  the  will,  leaving  the  sum  of  £46,475 
19s.  5d.  Consols  still  standing  in  the  name  of  the  executor. 

The  Commissioners  of  Inland  Kevenue  claimed  to  be  entitled  to 
succession  duty  on  all  the  testator's  personal  estate  which  was 
situate  in  England  at  the  time  of  his  death.  The  Plaintiff  accord- 
ingly filed  the  present  Petition  praying  the  opinion  of  the  Court 
whether  the  sum  of  Consols  was  liable  to  the  duty.  It  was 
admitted  that  the  leasehold  house  was  not  exempt. 


JEVES  V.  SHADWELL. 
In  this  case  the  facts  were  as  follows : — 

John  Inhson  being  domiciled  in  Port  Natal,  and  residing  at 
D'Urhan  in  that  colony,  made  his  will,  dated  the  4th  of  March, 
1851,  and  thereby  gave  all  his  real  and  personal  property  to  Ann 
Brownfield,  and  appointed  her  his  sole  executrix.  He  died  on  the 
9th  of  April,  1853. 

Ann  Brownfield,  who  was  also  domiciled  in  Port  Natal,  made  her 
will  on  the  9th  of  May,  1853,  and  bequeathed  all  money  or  pro- 
•  perty  bequeathed  to  her  by  John  Inhson  to  the  Plaintiffs,  Susan 
Jeves  and  Sally  Smith,  and  appointed  William  Patrick  Jackson  her 
executor.   Ann  Brownfield  died  on  the  1st  of  June,  1853. 

The  Succession  Duty  Act  (16  &  17  Vict.  c.  51)  came  into 
(1)  See  33  Beav.  384. 
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operation  after  the  death  of  John  Inhson,  but  before  that  of 
Ann  Brownfield.  John  Inhson  was  entitled  to  a  sum  of 
stock  in  the  Court  of  Chancery  in  England,  to  obtain  which  the 
Plaintiffs  instituted  the  present  suit  for  the  administration  of  the 
estates  of  J.  Inhson  and  Ann  Brownfield.  Administration,  with 
copies  of  the  wills  annexed,  of  both  these  estates,  was  granted  to 
the  Defendant,  Thomas  Mitchell  Shadwell,  for  the  benefit  of  W.  P. 
Jackson,  and  it  only  now  remained  to  divide  the  residue,  consisting 
of  a  sum  of  £448  cash  between  the  legatees,  subject  to  the  question 
of  the  succession  duty.  The  present  Petition  was  accordingly  filed 
by  the  Plaintiffs,  praying  that  the  fund  might  be  declared  not  to 
be  liable  to  the  duty. 

The  second  section  of  the  Succession  Duty  Act  (16  &  17  Vict, 
e.  51)  under  which  the  duty  was  claimed,  is  as  follows  : — 

"  Every  past  or  future  distribution  of  property,  by  reason  whereof 
any  person  has  or  shall  have  become  beneficially  entitled  to  any 
property,  or  the  income  thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of  this  Act, 
either  immediately  or  after  any  interval,  either  certainly  or  con- 
tingently, and  either  originally  or  by  way  of  substitutive  limitation, 
and  every  devolution  by  law  of  any  beneficial  interest  in  pro- 
perty, or  the  income  thereof,  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of  this  Act,  to 
any  other  person  in  possession  or  expectancy,  shall  be  deemed  to 
have  conferred,  or  to  confer,  on  the  person  entitled  by  reason  of 
any  such  disposition  or  devolution,  a  "  succession ;"  and  the  term 
"  successor "  shall  denote  the  person  so  entitled ;  and  the  term 
"  predecessor  "  shall  denote  the  settlor,  disponer,  testator,  obligor, 
ancestor,  or  other  person  from  whom  the  interest  of  the  successor 
is  or  shall  be  derived." 

Tlio  Attorney-General  (Sir  B.  Palmer)  and  Mr.  Melville,  I'or 
the  Crown : — 

We  admit  that  legacy  duty  is  not  payable  on  personal  projXM-ty 
bequeathed  by  a  testator  domiciled  abroad;  Thomson  v.  Advocatc- 
Generat  (1).    But  it  does  not  follow  from  tliis  that  it  should  be 

(1)  12  CI.  &  F.  1. 
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L.  c.  exempt  from  succession  duty.  Tlie  18th  section  of  the  Act  does 
1865  not  apply  to  this  case :  Attorney-General  v.  Fitzjohn  (1).  The 
object  of  the  Legacy  Duty  Act  was  to  include  British  subjects  only. 
The  words  of  the  Succession  Duty  Act  are  wider,  and  its  object  was 
to  sweep  in  all  property  real  and  personal,  independently  of 
domicil,  which,  although  under  the  dominion  of  the  English  courts, 
Shadwell.  escaped  legacy  duty. 

In  Be  Lovelace  (2)  and  Be  Wallo]fs  Trusts  (3),  it  was  decided 
that  the  foreign  domicil  of  the  donee  of  a  general  power,  exercised 
by  will,  did  not  affect  the  question,  and  that  the  appointee  under 
such  a  power  is  liable  to  succession  duty.  The  same  principle 
would  apply  to  a  legatee ;  and  in  the  latter  case.  Lord  Justice 
Turner  said  (4),  "  The  Act  was  clearly  intended  to  extend  to  cases 
which  can  in  no  way  be  affected  by  the  rule  mohilia  sequuntur 
personam :  and  it  would  be  very  difficult  to  say,  that  if  in  the  case 
of  real  estate  devised  by  a  person  domiciled  out  of  Great  Britain, 
the  devisee  would  be  liable  to  the  duty  imposed  by  this  Act  (which 
would  clearly  be  the  case  according  to  the  terms  of  the  Act),  the 
legatee  of  the  personal  estate  of  a  person  so  domiciled,  or  the 
appointee  of  the  donee  of  a  power  so  domiciled,  was  not  equally 
intended  to  be  liable.  This  opinion  has  been  followed  in  Be  Cap- 
tevielle  (5).  Attorney-General  v.  Blucher  de  Wahlstall  (6),  and  Be 
Smithe's  Will  (7).  They  also  referred  to  the  1st,  2nd,  10th,  18th, 
42nd,  and  44th  sections  of  the  Succession  Duty  Act  (16  &  17  Yict. 
C.51). 


Mr.  Bag g allay,  Q.C.,  and  Mr.  Scliomherg,  for  the  Plaintiff,  in 
Wedlace  v.  The  Attorney- General ;  Mr.  Southgate,  Q.C.,  and  Mr. 
Dalton,  for  the  French  executor;  Mr.  WicTcens  for  the  Attorney- 
General  representing  the  charities  to  which  legacies  had  been 
bequeathed  by  Lord  H.  Seymour  ;  Mr.  Vincent  for  the  Marquis  of 
Hertford,  the  testator's  next  of  kin;  and  Mr.  Westlal^e  for  the 
Plaintiffs  in  Jeves  v.  Shadwell: — 

The  object  of  the /8'^^ccess^o^^  Duty  Act  waste  bring  real  estate 


(1)  2  H  &  N.  465. 

(2)  4  De  a  &  J.  340. 

(3)  1  D.  J.  &  S.  656. 

(4)  1  D.  J.  &  S.  671 


(5)  2  H.  &  C.  985. 

(6)  3  fi.  &  C.  374. 

(7)  12  W.K.  933. 
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under  taxation,  not  to  make  personal  property  liable,  on  which  L.  c. 
legacy  duty  was  not  formerly  payable.  Foreigners  are  not  1865 
affected  by  a  statute  except  by  express  words.    Tatnall  v,  Han-  Wallace 


There  must  be  some  limitation  to  the  operation  of  the  Act.  General. 
We  contend  that  the  limitation  depends  on  the  construction  of 
the  word  "  disposition."  This  must  be  interpreted  by  the  ordi-  Shadwell. 
nary  rules  of  construction  of  statutes,  and  by  the  law  and  prac- 
tice of  nations.  The  only  reasonable  construction  is  that  it  means 
an  English  disposition;  Westlalce  on  Private  International  Law, 
p.  302.  The  words  "any  person"  in  the  Legacy  Duty  Act,  are 
confined  to  persons  domiciled  in  England,  and  the  word  "  dispo- 
sition" in  the  Succession  Duty  Act  is  not  a  wider  term.  The 
Attorney-General  would  only  limit  the  Act  by  confining  .it  to 
English  property;  but  pure  personal  property  is  moveable,  and 
has  no  locality.  English  personal  property  means  only  the  pro- 
perty of  a  person  domiciled  in  England. 

The  observations  of  Lord  Justice  Turner  in  Be  Wallop's  Trusts  (3), 
were  merely  dicta.  The  point  decided  in  the  case  related  to  the 
execution  of  a  power,  not  to  a  legacy,  and  the  "disposition"  was 
the  deed  creating  the  power. 

The  Attorney-General,  in  reply : — 

The  property  referred  to  in  the  Act  is  that  which  is  the  legiti- 
mate object  of  British  legislation ;  that  is,  any  property  which  is 
subject  to  and  administered  by  British  law.  That  is  the  only 
limitation  of  the  Act.  The  principle  on  which  it  was  decided  that 
legacy  duty  was  not  payable  under  a  will  of  a  person  domiciled 
abroad  was  mdbilia  sequuntur  personam  ;  but  that  does  not  apply 
to  the  succession  duty,  because  that  tax  affects  the  property  at  a 
later  period,  namely,  when  a  title  has  accrued  to  the  donee. 


Dec.  4.    Lord  Cranworth,  L.C.  : — 

The  question  raised  in  the  case  of  Wallace  v.  Attorney-General 
is  one  of  great  importance — whether  succession  duty  is  payable  on 
legacies  given  by  the  will  of  a  person  domiciled  in  a  foreign 

(I)  2  Moo.  P.C,  342.  (2)  A  II.  L.  C.  815.  (.S)  I  \\  ,T.  .V:  S.  (ITl. 
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L.  c.  country.  The  duty  is  claimed  under  the  Succession  Duty  Act, 
1865      16  &  17  Vict.  c.  51. 


[His  Lordship  then  read  the  2nd  section,  and  stated  the  facts  in 
the  case  of  Wallace  v.  The  Attorney- General,  as  set  forth  above,  and 
continued : — ] 

That  no  claim  could  be  sustained  for  legacy  duty  was  not  dis- 
puted. The  law  on  that  subject  was  finally  settled  by  the  House 
of  Lords  in  Thomson  v.  The  Advocate-General  (1).  The  question 
there  arose  on  the  will  of  a  person  doiliiciled  in  Bemerara,  disposing 
of  personal  property  locally  situate  in  Scotland,  Probate  had 
been  taken  out  in  Scotland  for  the  purpose  of  realizing  the  assets 
there,  and  paying  the  legacies  to  the  legatees.  It  was  held  that 
no  legacy  duty  was  payable,  the  testator  not  having  been 
domiciled  in  the  United  Kingdom,  the  question  in  every  case  being 
not  where  the  property  is  situate,  but  what  was  the  domicil  of 
the  testator ;  and,  therefore,  in  a  case  in  the  Exchequer,  decided 
after  that  of  Thomson  v.  The  Advocate-General — I  allude  to  the 
Attorney-General  v.  Napier  (2) — it  was  held  that  where  a  testator 
died  domiciled  in  this  country  legacy  duty  was  payable  on  his 
personal  estate,  though  not  situate  in  this  country.  This  was  the 
converse  of  the  case  of  Thomson  v.  The  Advocate- General,  and  was 
a  necessary  consequence  of  the  principles  on  which  that  decision 
rested. 

It  is  clear,  therefore,  that  no  legacy  duty  can  be  claimed  in  this 
case.  But  it  was  argued  that  the  grounds  on  which  the  decisions 
as  to  legacy  duty  rested,  are  inapplicable  to  claims  under  the 
Succession  Duty  Act.  The  legacy  duty  is  imposed  on  every  legacy 
given  by  any  will  or  testamentary  instrument  of  any  person. 
These  words,  it  was  truly  said,  must  of  necessity  receive  some 
limitation  in  their  application,  for  they  could  not  in  reason  extend 
to  all  persons,  whether  subjects  of  this  country  or  foreigners,  and 
wheresoever  domiciled;  and  the  true  limitation  has  been  held  to 
be  a  limitation  confining  the  words  which  impose  the  duty  to 
legacies  given  by  the  wills  of  persons  domiciled  in  the  United 
Kingdom,  to  whom  alone  the  enactments  imposing  the  duties  could 
have  been  intended  to  apply. 

(1)  12  CI.  &  F.  1.  (2)  6  Ex.  217. 
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These  restrictions  do  not,  it  was  argued,  necessarily  or  naturally 
apply  to  the  duties  imposed  by  the  Succession  Duty  Act,  where  no 
particular  instrument  like  a  will  is  referred  to,  but  the  liability  of 
the  person  charged  is  created,  so  to  say,  at  a  later  stage,  i.e.,  not 
with  reference  to  the  instrument  under  which  he  derives  title,  but 
from  the  fact  that  on  the  death  of  another  he  becomes  entitled  in 
succession,  however  that  title  may  have  arisen.  I  have  given  full 
attention  to  this  argument,  but  it  has  failed  to  satisfy  me;  I 
think  that  there  is  necessarily  an  implied  limitation  as  to  the 
persons  liable  to  duty  under  the  latter  as  well  as  under  the  former 
Act. 

By  the  2nd  section  of  the  Act  every  disposition  of  property  by 
reason  whereof  any  person  shall  on  the  death  of  another  hecome 
entitled  to  any  property  shall  be  deemed  to  confer  on  the  person 
so  hecoming  entitled,  a  succession,  and  on  that  succession  the  duty 
is  imposed  by  section  10. 

The  question,  therefore,  is  whether,  where  a  person  domiciled 
abroad  makes  a  will  giving  personal  property  in  this  country  by 
way  of  legacy,  the  legatee  is  a  person  hecoming  entitled  to  that 
property  within  the  true  intent  and  meaning  of  the  2nd  section. 
I  think  not.  I  think  that  in  order  to  be  brought  within  that 
section,  he  must  be  a  person  who  becomes  entitled  by  virtue  of  the 
laws  of  this  country.  Any  wider  construction  w^ould  give  rise  to 
difficulties  hardly  to  be  surmounted.  In  collecting  the  duties, 
the  officers  of  the  revenue  will  in  general  find  no  difficulty, 
supposing  the  duties  to  be  imposed  only  on  persons  entitled  under 
our  own  laws.  The  officers  know,  or  must  be  supposed  to  know, 
what  these  laws  are  with  respect  to  the  persons  liable  by  our 
laws  to  the  duties  to  be  levied.  But  who  the  parties  entitled 
under  a  foreign  will  are,  is  a  question  which  no  knowledge  of  our 
laws  will  enable  them  to  solve.  It  can  only  be  ascertained  by 
evidence  in  every  case  shewing  what  the  foreign  law  is  and  who  is 
entitled  under  it.  In  some  cases  this  may  admit  of  little  or  no 
doubt,  but  in  others  it  may  bo  a  matter  of  great  dilliculty,  and  in 
no  case  can  tlie  officers  safely  act  until  the  rights  of  parties  have 
been  ascertained  litigiously. 

But  even  when  it  is  ascertained  who  the  parties  (Uititlod  are,  it 
by  no  means  follows  that  the  amount  of  duty  paj  able  \Nould  be 
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known.  I  will  put  this  case.  Suppose  a  French  father  dying  and 
leaving  an  illegitimate  child,  having  recognised  him  in  the  mode 
prescribed  by  the  French  Code,  so  as  to  give  him  the  status  of  a 
legitimate  child.  To  what  duty  is  that  child  to  be  liable  ?  It  is 
hardly  reasonable  to  say  that  he  is  to  be  ascertained  by  the  French 
law  as  being  entitled  to  some  and  in  certain  cases  to  all  the  rights 
of  a  legitimate  child,  and  yet  that  we  are  to  treat  him  for  purposes 
of  duty  as  a  mere  stranger.  But  the  difficulties  do  not  end  here. 
Suppose  that  there  are  assets  to  the  amount  of  £10,000  in  France, 
and  to  the  same  amount  in  England,  and  that  there  are  debts  in 
France  to  the  amount  of  £10,000,  the  whole  of  the  French  assets 
will  be  exhausted  in  payment  of  debts,  so  that  the  quantum  of 
assets  in  this  country  would  afford  no  sure  criterion  of  the  amount 
of  duty  payable,  even  if  it  were  payable  at  all,  for  in  such  a  case 
justice  would  require  that  the  debts  should  be  marshalled  so  as 
to  attribute  a  fair  proportion  to  the  assets  of  each  country.  No 
correct  conclusion  could  be  arrived  at  as  to  the  ultimate  surplus 
on  which  duty  would  be  payable  till  an  account  had  been  taken 
of  the  French  assets  and  of  the  debts  which  had  been  paid  out  of 
them,  an  account  at  which  we  should  have  no  means  of  arriving. 
But  suppose,  on  the  contrary,  that  there  were  no  debts  in  France, 
but  debts  in  this  country  exhausting  the  funds  here;  the  executor 
here  paying,  as  he  must  pay,  all  his  assets  in  discharge  of  debts, 
could  not  possibly  enforce  any  claim  against  the  French  assets  for 
duty  on  the  surplus  there,  which  his  payments  in  England  had 
left  free  to  the  legatees. 

These  are  all  difficulties  on  the  surface,  and  probably  many  more 
might  be  discovered  by  further  investigation.  The  consideration  of 
them  has  satisfied  me  that  the  only  safe  way  of  solving  this  ques- 
tion, as  that  relating  to  legacy  duty,  is  to  consider  the  duty  as 
imposed  only  on  those  who  claim  title  by  virtue  of  our  law.  I 
must  add  that  the  silence  of  the  Act  on  this  point  seems  to  me 
strongly  to  shew  that  the  intention  of  the  Legislature  was  such  as 
I  have  stated.  The  statute  was  passed  only  about  eight  years  after 
the  decision  of  the  House  of  Lords  in  Thomson  v.  The  Advocate- 
General,  and  when  the  non-liability  to  legacy  duty  of  legatees  under 
the  wills  of  persons  not  domiciled  in  this  country  had  been  fully 
established,  after  having  for  a  long  time  previously  given  rise  to 
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much  discussion.  I  can  hardly  think  that  the  Legislature  intended, 
by  a  side  wind,  as  it  were,  and  without  any  preamble  indicating  its 
intention,  to  do  what,  without  exciting  attention,  would  practically 
operate  as  a  reversal  of  that  which,  after  frequent  discussions  in  the 
different  courts,  had  established  the  rights  of  persons  claiming  as 
legatees  under  foreign  wills.  No  one  reading  the  Succession  Buty 
.  ^ct  could  suppose  that  though  it  had  no  effect  on  legatees  under  Shadwell, 
tae  wills  of  testators  domiciled  in  this  country,  it  yet  would  by 
changing  the  name  of  legacy  into  that  of  succession,  totally  alter 
the  rights  of  persons  claiming  title  to  personal  property  in  this 
country  under  the  wills  of  persons  domiciled  abroad. 

Parliament  has,  no  doubt,  the  power  of  taxing  the  succession  of 
foreigners  to  their  personal  property  in  this  country ;  but  I  can 
hardly  think  we  ought  to  presume  such  an  intention,  unless  it  is 
clearly  stated. 

The  ground  on  which  my  opinion  rests  is  that  to  the  generality 
of  the  words  in  the  second  section  under  which  a  duty  is  imposed 
upon  every  person  who  becomes  entitled  to  property  on  the  death 
of  another,  some  limitation  must  be  implied,  and  that  limitation 
can  only  be  a  limitation  confining  the  operation  of  the  words 
to  persons  who  become  entitled  by  virtue  of  the  laws  of  this 
country. 

I  will  only  add  that  this  decision  does  not  conflict  with  either 
of  the  cases  decided  by  the  Lords  Justices — Be  Lovelace  (1),  and 
Be  Wallop's  Trust  (2).  They  were  both  cases  of  testamentary 
appointment  under  English  instruments,  not  of  wills ;  and  such 
an  instrument  must  necessarily  be  construed  by  our  own  laws, 
not  by  that  of  the  domicil  of  the  person  executing  the  power. 

The  decision  in  Jeves  v.  Shadwell  must  be  to  the  same  effect. 


(1)  4  De  G.  &  J.  340. 


(2)  1  D.  J.  &  S.  65G. 
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Vendor  and  Purchaser — Sale — Conditions  of  Sale — "Puffers* 


Property  was  put  up  for  sale  by  auction,  tlie  conditions  stating  that  the 
highest  bidder  was  to  be  the  purchaser,  and  not  saying  anything  as  to  bidding 
on  behalf  of  the  vendors.  An  agent  of  the  vendors  bid  £2,500,  the  auctioneer 
then  bid  £2,600,  and  the  agent  and  the  auctioneer  continued  bidding  against 
each  other,  till  the  biddings  reached  £3,600.  The  defendant  then  bid  £3,650, 
and  the  property  was  knocked  down  to  him : — 

Held,  reversing  the  decision  appealed  from,  that  the  vendors  could  not 
enforce  the  contract. 

Qucere  whether  the  rule  allowing  one  puffer  is  good. 

This  was  an  appeal  by  the  Defendant,  a  purchaser,  from  a 
decree  of  the  Master  of  the  KoUs  for  specific  performance. 

The  Plaintififs,  who  were  the  trustees  of  the  will  of  Hugh 
Hamilton  Mortimer,  put  up  a  freehold  property  for  sale  by  auction 
on  the  24th  of  August,  1864,  under  conditions  of  sale,  the  first  of 
which  was :  "  The  highest  bidder  shall  be  the  purchaser ;  and  if 
any  dispute  shall  arise  as  to  the  last  or  best  bidding,  the  lot  in 
dispute  shall  be  put  up  again  and  resold."  The  sale  was  not  stated 
to  be  without  reserve,  nor  on  the  other  hand  was  it  stated  that 
any  one  would  bid  on  behalf  of  the  vendors.  The  property  was 
knocked  down  to  the  Defendant  at  £3650  and  the  abstract  was 
delivered  on  the  same  day. 

On  the  1st  of  September,  1864,  the  purchaser  sent  in  requisi- 
tions, one  of  which  was  as  follows :  "  Are  the  vendors'  solicitors,  or 
auctioneers,  or  the  vendors  themselves,  or  any  of  them,  aware  of 
any  bidding  having  been  in  fact  made  at  the  auction  by  or  on 
behaK  of  the  devisees,  or  any  of  the  family  of  the  late  Mr. 
Mortimer?  The  printed  conditions  of  sale  do  not  authorize  any 
such  bidding." 

The  reply  was,  "  The  purchaser  is  bound  by  the  conditions  of 
sale.  The  vendors  do  not  know  of  any  of  the  biddings  inquired 
after  by  the  purchaser.  The  purchaser  is  bound  by  the  conditions 
of  sale,  and  cannot  make  new  conditions  for  himself." 

On  the  24th  of  October,  the  Defendant  rejoined  that  this  reply 
was  not  full  and  satisfactory.    The  vendors  answered  as  follows : 
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"  The  vendors  rely  on  their  former  answer  already  given.    They      L.  0. 
are  not  aware  of  any  biddings  having  been  made  on  their  behalf  by  1865 
any  person  or  persons  whatsoever,  and  they  add  that  there  is  no  moktdieu 
pretence  for  the  suggestions  made  by  the  purchaser's  objections."  -^^^ 

The  purchaser  insisting  that  the  sale  was  fraudulent,  and  re-   

fusing  to  complete,  the  vendors  filed  a  bill  for  specific  performance, 
and  the  purchaser  brought  an  action  to  recover  his  deposit. 

From  the  evidence  in  the  cause  it  appeared  that  what  took 
place  at  the  sale  was  as  follows :  The  vendors  instructed  the 
auctioneer  to  put  up  the  property  for  sale,  but  not  to  let  it  go 
under  £4000.  The  auctioneers,  very  eminent  men  in  their  line 
of  business,  employed  a  person  named  Wehh  to  bid,  which  the 
member  of  the  firm  who  acted  at  the  sale  stated  in  his  evidence  to 
be  the  universal  practice  unless  a  sale  was  to  be  without  reserve. 
Wehh,  by  the  direction  of  the  auctioneer,  started  the  biddings  at 
£2500.  The  auctioneer  then  bid  against  Wehh,  and  so  on,  until 
the  biddings  reached  £3600.  The  Defendant  then  bid  £3650. 
The  auctioneer  then,  by  the  direction  of  one  of  the  vendors,  who 
was  present,  ceased  to  bid,  and  the  property  was  knocked  down  to 
the  Defendant  at  £3650.  From  the  first  bidding  of  £2500,  the 
biddings  had  advanced  by  £100  each  time,  Wehh  and  the  auctioneer 
bidding  alternately,  so  that  there  had  been  eleven  fictitious 
biddings,  that  of  the  Defendant  being  the  only  real  one. 

The  Master  of  the  EoUs  made  a  decree  for  specific  performance. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Steere,  in  support  of  the  decree :  — • 

The  rule  as  to  puffing  is  not  the  same  in  equity  as  at  law,  it 
being  settled  that  in  equity  the  employment  of  one  puffer  is 
legitimate— Sug.  V.  &  P.  (1),  Smith  v.  Clarhe  (2).  Courts  of  equity 
always  sell  subject  to  a  reserved  bidding,  and  thus,  by  their  prac- 
tice, recognize  the  principle  laid  down  in  the  equity  cases,  that 
a  vendor  may  employ  a  person  to  bid  so  as  to  prevent  the  pro- 
perty from  being  sold  below  a  reserved  price,  which  is  all  that  ^^  as 
done  here, 

Mr.  Eohhousej  Q.C.,  and  Mr.  BusJc,  in  support  of  the  appeal : — 
The  cases  in  equity  do  not  support  this  sale.    There  were  two 
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L.  c.  persons  bidding  for  the  vendors,  and  the  Defendant  was  misled  by 
1865  a  sham  competition  into  bidding  what  he  believes  to  be  far  above 
MoETiMER  the  value.  There  is  no  case  in  the  books  in  which  specific  per- 
formance has  been  been  decreed  where  there  was  more  than  one 
puffer.  It  is  true  that  the  Court  of  Chancery  always  fixes  a  reserved 
bidding,  but  the  conditions  of  sale  give  notice  of  the  fact :  David- 
son's Prec.  (1).  At  law,  the  present  sale  is  clearly  bad :  Bexwell  v. 
Christie  (2),  Howard,  v.  Castle  (3),  Thornett  v.  Haines  (4).  It  is  so 
according  to  the  law  of  other  countries:  Bell's  Principles  of 
Scotch  Law  (5),  Kent's  Commentaries  (6),  Veazie  v.  Williams  (7). 
The  remarks  of  Lord  Lougliborough  in  Conolly  v.  Parsons  (8)  are 
strong  in  our  favour.  A  person  may  be  driven  on  to  bid  almost 
anything  if  he  believes  that  there  is  another  person  in  the  room 
anxious  to  get  the  property.  Now  as  to  the  cases  in  equity.  In 
Bramley  v.  Alt  (9)  there  was  a  real  competition  after  the  puffing 
had  stopped,  and  Lord  Alvanleys  remarks  shew  that  he  would  have 
decided  this  case  in  our  favour.  In  Smith  v.  Clarice  (10),  Sir  W. 
Grant  says  that  if  there  were  several  bidders  for  the  vendors,  and 
no  real  bidder  except  the  Defendant,  the  sale  would  be  bad, 
which  is  just  this  case.  In  Woodward  v.  Miller  (11),  there  were 
five  genuine  biddings  after  the  puffer  had  stopped.  In  Flint  v. 
Woodin  (12)  there  was  notice  of  a  reserved  price.  The  condition 
that  the  highest  bidder  shall  be  the  purchaser  is  equivalent  to 
saying  that  the  sale  is  without  reserve :  Crowder  v.  Austin  (13), 
Green  v.  Baverstock  (14) ;  and  if  so,  the  employment  of  even  one 
puffer  vitiates  the  sale:  Meadows  v.  Tanner (15),  Bobinson  v. 
Wall  (16),  The  vendor  must  not  resort  to  proceedings  calculated 
to  entrap :  Bobinson  v.  Musgrove  (17) ;  and  as  Lord  Mansfield  said, 
in  Bexwell  v.  Christie  (18),  there  are  only  two  ways  in  which  a 
vendor  can  honestly  fix  a  reserve  price :  1.  He  may  put  up  the 

(1)  Vol.  i.  p.  576.  (11)  2  Coll.  279. 

(2)  Cowp.  395.  (12)  9  Hare,  618. 

(3)  6  T.  E.  642.  (13)  2  Car.  &  P.  208 ;  3  Bing. 

(4)  15  M.  &  W,  367.       "  368 ;  11  B.  Moo.  283. 

(5)  5tli  ed.  p.  51,  s.  131.  (14)  14  C.  B.  (N.  S.)  204. 

(6)  Vol.  ii.  537-8.  .   .  (15)  5  Madd.  34. 

(7)  3  Story,  623.  '  (16)  10  Beav.  61 ;  2  Ph.  372. 

(8)  3  Ves.  625.  (17)  8  Car.  &  P.  469. 

(9)  3  Ves.  620.  (18)  Cowp.  395. 

(10)  12  Ves.  477. 
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property  at  the  price  under  which  it  is  not  to  go ;  or,  2.  He  may, 
by  his  conditions,  reserve  to  himself  liberty  to  bid.  [Blackford  v. 
Preston  (1),  Wheeler  v.  Collier  (2),  Bex  v.  3Iarsh  (3),  and  Story's 
Eq.  Jur.  ss.  201,  293,  were  also  referred  to.] 

Mr.  Baggallay,  in  reply : — 

It  is  well  known  to  all  the  world  that  in  a  sale  of  real  property 
by  auction  there  is  understood  to  be  a  reserved  price  unless  the  con- 
trary is  stated.  The  cases  at  common  law  are  mostly  old,  and  it  is 
questionable  whether  they  would  now  be  followed ;  but  assuming 
them  to  be  against  me,  the  equity  cases  establish  the  rule  that  a 
vendor  may,  without  special  notice,  take  means  to  prevent  his 
property  from  going  below  a  certain  price.  The  Court  of  Chancery 
gives  notice  of  there  being  a  reserved  price,  because  the  old  practice 
had  been  to  sell  without  reserve :  Jervoise  v.  Clarke  (4),  Shaw  v. 
Simpson  (5).  What  was  done  here  was  not  to  enhance  the  price, 
but  only  to  prevent  a  sale  at  an  under-value. 

[The  Lord  Chancelloe  : — Is  there  any  other  case  than  those  re- 
lating to  pufiing  where  a  Court  of  equity  enforces  a  contract  which 
Courts  of  law  pronounce  to  be  void  on  the  ground  of  fraud  ?] 
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Nov.  17.  Lord  Ceanworth,  L.C,  after  stating  the  facts,  con- 
tinued : — 

The  conditions  of  sale  in  this  case  contained  the  usual  provision 
that  the  highest  bidder  should  be  the  purchaser. 

Courts  of  law  have  held  that  such  a  condition  prevents  the 
vendor  from  interposing  any  reservation — that  he  has,  by  that  con- 
dition, agreed  that  whoever  offers  the  highest  price  shall  have  the 
property.  A  bidding  by  the  vendor,  or  his  agent,  is,  it  said,  no 
bidding,  and  so  there  is  a  contract  that  the  highest  bidder  other 
than  the  vendor  shall  be  the  purchaser. 

It  is  not  disputed  that  the  vendor  may  stipulate  for  the  power 
of  buying  in  the  property  if  it  is  going  at  a  sum  below  what  he 
considers  a  fair  price.    But  in  the  absence  of  such  stipulation, 

(1)  8,T.  R.  89.  (2)  1  Moo.  &  INI.  125.  (3)  3  Y.  &  J.  331. 

(4)  1  Jac.  &  W.  389.  (5)  Jhid.  392,  277. 
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L.  C.  courts  of  law  hold,  tliat  it  is  a  fraud  in  a  vendor  to  interpose  any 
bidder  to  prevent  the  property  from  going  to  the  person  who 
MoETiMEE  offers  the  highest  price. 
Bell.  This  is  certainly  the  rule  established  in  courts  of  law ;  but  it  is 
said  that  a  different  rule  prevails  in  Courts  of  equity,  and  that 
without  any  express  stipulation  a  vendor  may  always  fix  a  reserved 
price,  and  authorize -a  person  to  bid  for  him,  so  as  to  prevent  the 
property  going  under  that  price.  The  present  case,  it  is  argued, 
comes  within  that  rule. 

That  such  a  rule  to  some  extent  may  be  said  to  exist,  I  cannot 
doubt.  Its  existence  has  been  recognized  by  many  judges  of  the 
highest  reputation.  Sir  William  Grant,  m  Smith  y,  Clarice  (1),  not 
only  recognizes,  but  apparently  approves  of  the  rule.  He  seems  to 
think  it  fair  and  just  that  persons  putting  up  property  for  sale  by 
auction  should  be  at  liberty  to  employ  a  person  to  bid  for  them  up 
to  a  stipulated  price  to  prevent  its  being  sold  at  an  under-value. 
Where  such  a  right  is  stipulated  for,  there  is  no  fraud,  no  decep- 
tion. It  is  said  that  even  without  express  stipulation  such  a  right 
is  understood  to  exist.  I  confess  I  think  it  much  better  that  it 
should  be  notified.  If  it  be  not  notified,  there  is  a  difference 
between  the  language  expressed  and  that  which  it  is  said  is  under- 
stood to  be  its  import.  The  question  in  such  cases  may  always 
arise,  whether  persons  bidding  were  aware  of  the  rule.  The 
practice  of  the  Court  of  Chancery,  in  modern  times  at  all 
events,  is  to  stipulate  expressly  for  the  right  not  to  sell  under 
a  fixed  price,  and  so  by  implication  to  employ  a  person  to 
bid  up  to  that  price.  But  even  if  such  a  right  is  (as  alleged 
in  the  evidence  of  Mr.  Trist)  assumed  to  be  reserved  in  every 
sale  by  auction,  unless  expressly  without  reserve,  still  that  does 
not  seem  to  me  to  warrant  what  was  done  in  this  case.  Here  there 
were  in  effect  two  persons  {Webh  and  the  auctioneer)  bidding  for 
the  vendors.  The  whole  sale,  up  to  the  bidding  of  £3600,  was  a 
mere  fiction.  When  the  vendor  retains,  either  by  express  stipula- 
tion or  by  implied  usage,  a  right  to  bid  by  an  agent  up  to  a  fixed 
price,  no  real  bidder  can  be  deceived  by  such  bidding.  If  he  bids 
£1000,  and  the  auctioneer  declares  that  a  bidding  of  £100  has 
been  made  in  advance,  thus  raising  the  bidding  to  £1100,  the  real 
(1)  12  Ves.  477,  481.  ^  > 
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bidder  knows  that  this  may  be  a  mere  bidding  by  the  vendor,  and  l.c. 
so  to  whatever  extent  the  bidding  may  go.  Every  bidding  may 
be  treated  as  a  statement  made  by  the  auctioneer,  acting  as  agent  Moetimee 
of  the  vendor,  that  an  advance  has  been  offered  to  the  amount  of  bell. 
the  sum  bid.  Where  there  is  a  real  bidder,  and  the  advance  has 
been  made  by  the  vendor's  agent  pursuant  to  liberty  expressly  or 
impliedly  reserved,  the  auctioneer  might  truly  say  of  this  latter 
bidding,  as  well  as  of  the  others,  that  a  further  sum  had  been  bid. 
It  is  true  that  it  was  a  sum  bid  by  the  vendor  himself,  but  he  had 
reserved  a  right  to  bid  as  was,  ex  hy^othed,  known  to  the  real 
bidder.  In  such  a  case,  the  bidding  of  the  vendor  by  his  agent  is 
a  real  bidding.  But  how  does  that  apply  to  a  case  like  the  present 
where  there  were  two  persons  bidding  for  the  vendor?  When 
Webh  bid  £2500  for  the  property,  the  object  of  the  vendors,  to 
prevent  a  sale  at  a  price  less  than  £4000,  might  have  been  fully 
secured  without  any  further  bidding.  The  auctioneer  had  only, 
after  waiting  a  reasonable  time,  to  knock  the  property  down  to 
WeB),  as  the  only  bidder.  When  the  auctioneer  took  on  himself 
to  make  an  advance  of  £100  on  WeWs  bidding,  he  must  be  con- 
sidered as  having  said,  Mr.  Wehh  has  bid  £2500,  but  A.  B.  has  bid 
£2600,  and  so  on,  through  all  the  eleven  biddings,  up  to  £3600. 
The  whole  proceeding  was  a  fiction  calculated,  if  not  intended,  to 
deceive  persons  who  thought  of  becoming  purchasers.  It  was  a 
false  statement  that  up  to  £3600,  or  at  all  events  up  to  £3500, 
there  was  a  real  bidder.  I  can  find  neither  principle  nor  authority 
for  holding  that  in  such  a  case  a  vendor  who,  by  this  misrepre- 
sentation, has  induced  a  third  person  to  bid,  can  enforce  his 
contract. 

In  Bmmley  v.  Alt  (1),  it  was  expressly  found  that  there  was 
only  one  bidder  for  the  Plaintiff,  who  bid  only  up  to  seventy-five 
guineas  per  acre,  the  price  fixed  by  the  vendors.  All  the  other 
biddings  were  real  biddings. 

In  Smith  v.  Clarice  (2),  there  was  only  one  person  employed, 
with  express  orders  to  allow  the  lot  to  bo  sold,  if  a  sum  exceeding 
£750  should  be  bid,  but  not  under  that  price.  It  was  accordingly 
knocked  down  to  a  purchaser  at  £760;  and  Sir  William  Grant 
held  this  to  be  a  fair  transaction. 

'    (1)  3  Vcs.  G20.  (2)  12  Vcs.  477. 
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L.  0.         In  Flint  v.  Woodin  (1),  Lord  Justice  Turner,  then  Vice-Chan- 

1865      cellor,  came  to  a  similar  conclusion. 
MoKTiMBB       The  current  of  authorities  has  been  so  strong  in  favour  of 

Bell       allowing  a  single  bidder,  that  I  might  have  found  it  difficult  to  go 

  against  them,  though  agreeing  with  what  was  said  by  the  Lord 

Justice  Knight  Bruce  in  Woodward  v.  Miller  (2),  that  abstractedly 
the  legal  doctrine  is  the  sounder,  with  which  opinion  it  is  evident 
that  the  Master  of  the  EoUs  agrees.  At  the  same  time  I  may 
observe  that  there  are  not,  so  far  as  I  am  aware,  any  authorities 
absolutely  binding  me  to  decide  that  the  rule  which  is  established 
at  common  law  does  not  hold  good  in  equity  ;  for  no  case  decided 
by  a  Lord  Chancellor,  or  by  the  Lords  Justices,  has  been  referred 
to  in  support  of  that  proposition.  In  the  present  case,  however 
for  the  reasons  I  have  indicated,  this  question  does  not  arise,  inas- 
much as  there  were  two  persons  bidding  on  behalf  of  the  vendors; 
and  I  am  of  opinion  that  the  bill  ought  to  be  dismissed  with 
costs. 


CLAEKE  V.  CLAEK. 

1865  Light — Lateral  Obstruction — Town, 


Nov.  20, 25. 


Where  a  house  is  in  a  populous  town,  the  Court  will  take  that  fact  into 
consideration  in  estimating  the  damage  done  by  obstructing  an  ancient  light. 
The  Court  will  not  restrain  the  erection  of  a  building  merely  because  it 
deprives  an  ancient  window  of  some  portion  of  light ;  but  will  do  so  when  the 
obstruction  is  such  as  to  interfere  with  the  ordinary  occupations  of  life.  A 
lateral  obstruction  may  be  such  a  nuisance  as  to  be  restrained. 

The  Plaintiff  in  this  case  was  the  owner  of  the  house,  28,  Parh 
Street,  Bristol,  and  Mr.  Keddell  was  the  tenant.  The  Defendant 
was  the  owner  of  No.  27.  At  the  back  of  the  Plaintiff's  house  was 
a  room  with  a  large  window  looking  to  the  south-west  into  the 
garden.  The  wall  between  the  gardens  of  the  houses  was  on  the  left 
hand  side  of  the  window,  about  four  feet  from  it,  and  about  eleven 
feet  high,  running  in  a  direction  nearly  perpendicular  to  the 
window.  The  Defendant  in  September,  1864,  began  to  erect  in  his 
garden  some  buildings  for  photography,  running  parallel  to  the 
(1)  9  Hare,  618.  (2)  2  Coll.  282. 
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garden  wall,  about  three  feet  from  it,  and  from  four  feet  six 
inches  to  eleven  feet  above  the  wall.  These  buildings,  though  not 
opposite  the  window,  were  thus  nearly  due  south  of  it,  and 
obstructed  the  light  and  sun  during  the  winter  months  to  an 
extent  which  is  mentioned  in  his  Lordship's  judgment.  The 
Plaintiff,  after  some  correspondence,  filed  a  bill  for  an  injunction, 
and  obtained  it  on  motion  for  decree  heard  before  the  Vice- 
Chancellor  Wood,  on  the  7th  of  July.    The  Defendant  appealed. 

Mr.  Giffard,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiffs,  cited  John- 
son V.  Wyatt  (1). 

Mr.  Amjolilett,  Q.C.,  and  Mr.  T.  H.  Terrell,  for  the  Defendant, 
cited  Isenberg  v.  East  India  Com;pany  (2). 

Mr.  Giffard,  in  reply,  cited  SoUau  v.  Be  Held  (3),  and  Walter 
V.  Selfe  (4),  .as  to  the  amount  of  injury  which  would  justify  an 
injunction. 

The  Lord  Chancelloe  said  he  would  read  the  affidavits,  and 
consider  the  case.  It  was  merely  a  question  of  how  much  damage 
was  done.  You  could  not  restrain  a  person  from  obstructing  a 
view  or  a  certain  portion  of  light,  but  only  from  obstructing  so 
much  light  as  materially  to  interfere  with  the  enjoyment  of  the 
tenement.  Here  it  was  only  a  lateral  obstruction,  but  that  was  no 
reason  why  the  Plaintiff  should  not  be  protected,  if  he  made  a  ease 
for  it. 


Nov.  25.    Lord  Cranworth,  L.C.  : — 

The  question  is,  whether  there  has  been  such  an  interference 
with  the  light  and  air  reaching  the  Plaintiff's  house  as  to  cause 
material  annoyance  to  those  who  occupy  it. 

Questions  on  this  subject  are  questions  of  degree,  and  are  there- 
fore very  difficult  to  deal  with.  All  that  can  be  done  is  to 
attend  to  the  special  facts  in  every  case  as  it  arises,  and  then  to 
form  an  opinion  as  to  whether  the  obstruction  complained  of  is 
such  as  to  deprive  the  complaining  party  of  such  a  supply  of  light 
and  air  as  he  might  reasonably  calculate  on  enjoying. 


L.  0. 

1865 
Clarke 

V. 

Claek. 


(1)  2  D.  J.  &  S.  18. 

(2)  12  W.  11.  450. 
Vol.  I. 


(8)  2  Sim.  (N.S.),  133  ;  15  Jur.  1131. 
(4)  15  Jur.  41G. 
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L.  c.         It  is  impossible  to  treat  these  as  mere  abstract  questions.  Mucli 
1865      must  turn  on  the  nature  and  locality  of  the  windows  the  supply  of 
Clakke     light  to  which  has  been  interfered  with.    Persons  who  live  in 
Claek      towns,  and  more  especially  in  large  cities,  cannot  expect  to  enjoy 

  continually  the  same  unobstructed  volumes  of  light  and  air  as 

fall  to  the  lot  of  those  who  live  in  the  country.  The  steady  spread 
of  buildings  in  and  round  large  towns  gradually,  but  surely, 
obstructs  some  of  the  light  and  air  which  the  houses  in  the  interior 
of  the  place  formerly  enjoyed.  And  in  estimating  the  damage,  if 
any,  occasioned  to  this  Plaintiff,  we  must  not  omit  the  considera- 
tion that  the  place  in  which  he  complains  of  obstruction  to  light 
and  air  is  a  large  and  populous  city. 

With  these  observations,  let  us  see  what  the  evidence  is.  The 
window  in  question  is  a  lofty  window,  opening  to  the  ground,  and 
between  ten  and  twelve  feet  high;  it  looks  south-west,  upon  a 
garden  sloping  upwards.  The  exact  length  of  garden  is  not  given, 
but  from  the  plan  it  seems  to  extend  about  twenty-five  yards 
deep  in  a  straight  line  from  the  window,  and  to  be  about  five  or 
six  yards  wide.  As  the  aspect  is  south-west,  the  sun  must  in  its 
course,  from  the  morning  till  past  twelve  o'clock,  shine  over 
the  wall,  which  runs  along  the  left  hand  side  of  the  garden, 
separating  it  from  the  Defendant's  garden.  The  wall  is  only 
eleven  feet  two  inches  high,  so  that  before  the  erection  of  the 
buildings  complained  of,  the  sun  in  its  course  must  have  shone 
into  the  garden,  and  when  it  had  advanced  some  way  its  rays 
would  necessarily  strike  the  Plaintiff's  window.  The  effect  of  the 
Defendant's  buildings  is  to  prevent  the  direct  rays  of  the  sun  from 
falling  on  the  window  until  they  have  ascended  high  enough  to 
shine  over  the  new  buildings,  which  are  about  sixteen  feet  high. 

It  is  not  suggested  that  in  the  light  months  of  the  year  this 
occasions  any  material  obstruction  of  light ;  but  the  complaint  is 
of  what  happens  in  the  winter,  when  the  height  which  the  sun 
reaches  is  so  much  below  what  it  attains  in  summer. 

The  nature  and  extent  of  the  annoyance  felt  is  fully  described 
by  the  inmates  of  the  house. 

The  buildings  having  been  erected  in  September,  1864,  Mr.  and 
Mrs.  Keddell,  their  daughter,  and  a  maid-servant,  all  made  affidavits 
in  October,  and  they  all  deposed  that  there  was  a  considerable  dimi- 
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niition  of  light  occasioned  by  the  Defendant's  buildings;  and  Mr.      L.  c. 
Keddell  stated  that  he  expected  to  lose  the  sun  during  most  of  the 
winter  days,  and  to  be  deprived  of  much  light  on  cloudy  days ;  and  Clabke 
he  added  that  in  the  winter  he  would  be  unable  to  read  and  write  claek 
as  he  had  been  used  to  do. 

This  was  the  evidence  given  soon  after  the  bill  was  filed,  with  a 
view  to  a  motion  for  an  injunction.  In  fact,  however,  no  such 
motion  vv^as  made ;  the  matter  stood  over,  and  in  the  month  of 
February,  1865,  Mrs.  Keddell  and  her  daughter  made  a  further 
affidavit,  which  is  of  great  importance.  They  had  then  had  the 
means  of  forming  an  opinion  by  experience  of  what  the  effect  of 
the  building  was  during  the  three  dark  months  of  the  year — ^.  e., 
the  months  of  November,  December,  and  January.  What  they 
say  is  this,  that  during  the  three  months,  on  days  when  the  sun 
shone,  a  very  small  ray  of  sunshine  came  into  a  corner  of  the  par- 
lour at  about  eleven  o'clock,  for  about  twenty  minutes,  and  that  no 
further  sunlight  came  into  the  room  till  about  one  o'clock,  when 
a  slightly  larger  ray  of  sunlight  came  into  the  room  for  a  further 
period  of  about  twenty  minutes.  This  was  the  state  of  things 
since  the  erection  of  the  buildings  ;  whereas  during  the  months  of 
November,  December,  and  January,  in  former  years,  the  sun  used, 
they  say,  to  shine  into  and  illumine  the  whole  of  the  parlour  from 
soon  after  eleven  o'clock  until  about  half-past  one,  p.m.  They  add 
that  the  room  has  been  very  considerably  darker  than  it  formerly 
was  on  days  when  the  sun  shone,  as  well  as  on  those  days  when 
it  did  not  shine.  Mr.  Keddell,  though  he  made  an  affidavit  in  the 
month  of  April,  said  nothing  as  to  what,  according  to  his  observa- 
tions, had  been  the  effect  of  the  buildings  on  the  light  in  the 
rooms  during  the  past  winter. 

The  question  is,  whether  on  this  evidence  the  Plaintiff  is  entitled 
to  an  injunction.    I  think  not. 

That  the  effect  of  the  Defendant's  building  is  to  render  the 
Plaintiff's  room  less  cheerful,  especially  during  the  winter  months, 
I  do  not  doubt.  The  direct  rays  of  the  sun  do  not  now  reach  it 
during  that  period  of  the  year  for  more  than  about  forty  minutes 
in  the  day,  on  an  average,  instead  of  about  two  hours  and  a  lialf. 
But  I  catnnot  think  that  this  is  such  an  obstruction  of  light  as  to 
amount  to  a  nuisance.    It  is  not — indeed  it  could  not  be  contended 
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C.      that  the  Plaintiff's  house  is  shut  out  by  the  Defendant's  buildings 
1865      from  the  open  sky — that  its  occupants  are  driven  to  rely  on 
Claeke     reflected  light.    A  mere  examination  of  the  plan  shows  that  this 
Clark  window  in  question  still  receives  greatly 

  more  light  than  falls  to  the  lot  of  inhabitants  of  towns  generally ; 

and  even  as  to  the  direct  rays  of  the  sun,  if  that  were  material,  no 
complaint  is  made  of  the  effect  of  the  buildings  during  nine 
months  of  the  year.  What  the  Plaintiff  was  bound  to  show  was, 
that  the  buildings  of  the  Defendant  caused  such  an  obstruc- 
tion of  light  as  to  interfere  with  the  ordinary  occupations  of 
life. 

Nothing  of  that  sort  is  shewn.  Mrs.  Keddell,  and  her  daughter, 
and  the  servant,  it  is  true,  say  that  the  light  has  been  very  con- 
siderably diminished,  but  what  they  understand  by  being  very 
considerably  diminished  they  do  not  explain.  They  do  not  allege 
that  they  are  less  able  to  read,  write,  or  work,  or  to  discharge  any 
of  the  ordinary  duties  of  life. 

Mr.  Keddell,  in  the  affidavit  which  he  made  in  October,  stated 
that  the  diminution  of  light  would  be  so  great  as  to  prevent  him 
from  reading  and  writing  as  he  had  been  used  to  do.  But  though 
he  had  had  the  experience  of  the  winter,  yet  in  his  affidavit  filed 
in  April,  he  did  not  allude  to  what  he  had  so  stated  in  October, 
from  which  it  is  not  unreasonable  to  infer  that  his  anticipations 
had  not  been  realized. 

I  must  observe  that  this  is  not  the  case  of  a  building  erected 
opposite  to  the  window  of  the  Plaintiff,  but  on  one  side,  at  a 
distance  of  three  feet  from  the  Plaintiff's  boundary  wall  of  his 
house,  at  an  angle  rather  more  obtuse  than  a  right  angle.  I  am 
far  from  saying  that  no  obstruction  can  be  such  as  to  amount  to  a 
nuisance,  unless  it  is  set  up  opposite  to  the  light  obstructed ;  but 
in  estimating  the  quantum  of  inconvenience  occasioned  by  a  build- 
ing, the  circumstance  that  its  effects  can  be  felt  only  laterally 
is  one  not  to  be  overlooked. 

I  pay  little  regard  in  this  case  to  what  is  called  the  scientific 
evidence.  I  take  it  for  granted  that  these  witnesses  describe 
accurately  the  quantum  of  obstruction  which  the  buildings  inter- 
pose. The  real  question  is  not  what  is,  scientifically  estimated, 
the  amount  of  light  intercepted,  but  whether  the  light  is  so 
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obstructed  as  to  cause  material  inconvenience  to  the  occupiers  of  ^-  ^• 
the  house  in  the  ordinary  occupations  of  life.    The  evidence,  in 

my  opinion,  falls  far  short  of  what  was  necessary  to  establish  this,  Claeke 

and  so  the  bill  ought,  I  think,  to  have  been  dismissed,  and,  of  Claek. 
course,  according  to  the  ordinary  rule,  dismissed  with  costs. 


Be  TEESIDDER.  L.C. 

Bankntptcy — Composition  Deed — Execution,  Leave  to  issue.  ^^S* 

Nov.  22. 

A  composition  deed  appearing  to  be  bond  fide,  and  containing  a  provision   

that  anything  therein  contained,  not  authorized  by  the  Act,  should  only  be 
binding  on  the  creditors  who  executed,  will  not  be  invalid,  because  it  contains 
provisions  for  payment  of  some  small  extra  costs,  for  verification  of  debts, 
for  excluding  creditors  who  do  not  prove  in  time,  or  for  administering  the 
estate  as  on  a  bankruptcy. 

Where  a  creditor  disputes  the  validity  of  a  composition  deed: — Semhle, 
that  it  is  a  proper  course  for  him,  instead  of  issuing  execution  at  his  own  risk, 
to  apply  to  the  Commissioner  for  leave  to  do  so,  and  that  the  Commissioner 
has  jurisdiction  to  give  such  leave. 

This  was  an  appeal  against  an  order  of  Mr.  Commissioner  Goul- 
hum,  dated  31st  August,  1865,  whereby  a  judgment  creditor  was 
ordered  to  be  at  liberty  to  issue  execution  against  H.  J.  TresiddeVy 
pursuant  to  the  198th  section  of  the  Banlcru^ptey  Act,  1861. 

II.  J.  Tresidder  being  indebted  to  several  creditors,  by  a  deed 
dated  10th  May,  1865,  and  made  between  Tresidder  of  the  one  part, 
and  one  George  Butler  of  the  other  part,  assigned  and  assured  all  his 
estate  and  effects  to  George  Butler,  on  trust  to  apply  the  same  in  pay- 
ment of  the  creditors.  This  deed  was  not  executed  by  any  creditor. 

On  the  12th  of  May,  a  meeting  of  the  creditors  w^as  held,  at  which 
it  was  agreed  that  the  estate  and  effects  should  bo  assigned 
to  two  trustees,  S^icer  and  Adlard,  under  the  BanJcniptcg  Ad. 
Ac(tordingly  an  indenture  Avas  made,  dated  16th  of  May,  1865, 
between  Tresidder  of  the  first  part,  Butler  of  the  second  pfirt, 
Spicer  and  Adlard  of  the  third  part,  and  the  several  persons 
whose  names  and  seals  were  affixed,  being,  or  claiming  to  be, 
creditors,  and  all  other  persons  creditors  of  the  debtor  Trcddder, 
upon  or  against  wlioiu  the  indenture  should  bcH'onu^  valid  and 


22 


CHANCEEY  APPEALS. 


[L.  K. 


^-  ^'  binding  by  reason  of  the  provisions  of  the  Banlmi^tcy  Act,  1861, 
or  otherwise,  of  the  fourth  part.  And  thereby,  after  reciting 
Ke  Teesiddee.  the  previous  proceedings,  it  was  witnessed  that  Butler,  by  the 
direction  of  the  creditors  and  with  the  privity  of  the  debtor,  did 
assign,  and  Tresidder  did  confirm,  unto  S^icer  and  Adlard,  all 
the  estate  and  effects  of  the  debtor,  with  powers  to  get  in  and 
realize  the  same.  And  upon  trust  out  of  the  moneys  to  be 
received,  to  pay  all  costs  and  expenses  of  investigating  the  affairs 
and  of  preparing  and  executing  the  deed  of  May  10th  and  the 
present  deed.  And  in  the  next  place  to  pay,  retain,  and  satisfy, 
rateably  and  without  preference  and  distributing  (s^c)  the  estate, 
and  administering  the  assets  in  like  manner  as  in  bankruptcy  to  and 
amongst  all  the  creditors :  provided  always,  that  no  former  dividend 
should  be  disturbed,  and  no  liability  in  consequence  of  payment 
of  such  dividend  should  be  incurred  by  the  trustees,  by  reason,  or 
on  account  of,  any  debt  or  debts  due  to  creditors  as  aforesaid,  and 
whereof  the  trustees  should  not  have  had  notice  before  such 
dividend  should  have  begun  to  be  paid.  And  it  was  further  pro- 
vided that  it  should  be  lawful  for  the  trustees  to  require  the 
amount  of  any  debt  of  any  of  the  creditors  to  be  verified  by  solemn 
declaration,  and  in  the  event  of  any  of  such  creditors,  if  in  Great 
Britain  or  Ireland,  failing  so  to  verify  such  debt  for  two  calendar 
months  after  such  requisition,  such  creditor  or  creditors  should  lose 
all  benefit,  dividends,  and  advantage  to  be  derived  from  these  pre- 
sents. And  it  was  further  provided  that  the  trustees  might  make 
to  the  debtor  such  allowances  as  might  have  been  granted  to  him 
by  the  creditors  if  his  estate  had  been  administered  in  bank- 
ruptcy. The  deed  contained  the  other  clauses  usual  in  creditors' 
deeds,  and  contained  a  declaration  that  it  was  intended  to  operate 
as  a  trust  deed  under  the  provisions  of  the  BanTiru^tcy  Act,  1861, 
so  far  as  the  said  provisions  would  allow,  to  enure  for  the  benefit 
of,  and  be  effectual  against,  and  binding  upon,  all  non-assenting 
creditors  of  Tresidder,  and  that  if  there  was  anything  therein  not 
authorized  by  the  said  provisions  of  the  Act,  such  unauthorized  thing 
should  be  obligatory  only  on  those  persons  who  should  have 
executed,  or  acceded,  or  assented  to  this  deed. 

A  sufficient  number  of  the  creditors  executed  this  deed,  which  was 
duly  registered,  but  Mr.  ;S'  B.  /S'o?^^er^'^7?e,  a  judgment  creditor  for  £38, 
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did  not  execute,  and  applied  to  Mr.  Commissioner  Goulhum  for  leave  ^-  ^• 
to  issue  execution  against  the  debtor,  alleging  that  the  deed  was 
invaKd.  The  Commissioner  considered  that,  as  Tresidder  had  on  Ee  Teesiddee. 
the  10th  of  May  assigned  his  estate  to  Butler,  who  was  an  account- 
ant and  friend,  the  deed  of  the  16th  of  May  could  not  be  such  a  deed 
as  was  contemplated  by  the  192nd  section  of  the  Act,  and  that  the 
debtor  having  already  assigned  his  property  could  not  make  a 
fresh  assignment  of  it,  and  therefore  that  the  deed  was  void  against 
a  non-assenting  creditor ;  the  deed  was  also  invalid  as  containing 
the  clause  declaring  that  any  creditor  who  did  not  verify  his  debt 
should  lose  the  benefit  of  the  dividend.  The  Commissioner 
accordingly  gave  the  creditor  leave  to  take  out  execution,  and 
allowed  him  his  costs  of  the  application. 

A  motion  was  now  made  on  behalf  of  Tresidder  to  discharge  this 
order. 

Mr.  Cole,  Q.C.,  and  Mr.  Lucas,  in  support  of  the  motion  said,  that 
if  the  deed  was  bad  the  creditor  could  proceed  without  the  leave  of 
the  Court,  and  the  Court  had  no  jurisdiction ;  if  the  deed  was  good, 
then  the  order  was  wrong.  The  creditor  could  always  proceed  to 
issue  execution  if  the  deed  was  bad. 

Mr.  Cookson  appeared  for  the  trustees  of  the  deed,  but  was  not 
allowed  to  be  heard,  as  the  deed  was  not  directly  attacked  on  this 
motion. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Boria,  for  the  creditor : — 
Where  the  deed  is  bad  on  the  face  of  it,  the  Court  of  Bank- 
ruptcy will  remove  the  difficulty,  and  give  the  creditor  leave 
to  issue  execution.  Ex  ^arte  Oastler  (1),  Ex  ;parte  Rojper  (1), 
Ex  j^arte  Madennan  (2).  We  say  this  deed  is  bad,  it  is  exactly 
like  that  in  Ex  loarte  Morrison  (3). 

The  clause  depriving  creditors  who  did  not  prove  within  three 
months  is  bad.  Ex  ^arte  8;peyer  (4).  Sirick  v.  Be  Mattos  (5),  Hid- 
son  V.  Barclay  (6).    Griffith,  Arrangement  with  Creditors  (7). 

Mr.  Cole  in  reply. 


(1)  13  W.  R.  525. 

(2)  13  W.  II.  104G. 

(3)  33  L.  J.  Ckcy.  47. 


(4)  1  Do  G.  J.  &  S.  318. 

(5)  3  II.  &  C.  22. 

00  3  11.  v^^C.  9.  ( 


(7)  P.  31. 
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L.  c.     Lord  Ceanworth,  L.  C.  : — 

The  only  point  upon  which  I  at  one  time  felt  pressed  is  that  on 
Ee  Tkesidder.  which  the  Commissioner  seems  to  have  acted,  namely,  the  doubt 
whether  the  whole  matter  was  not  concluded  by  the  execution  of 
the  former  deed ;  and  I  confess,  that  that  being  removed,  I  do  not  see 
much  difficulty  in  the  case.  As  to  the  question,  supposing  the  deed 
invalidated,  whether  or  not  a  creditor  could  have  permission  under 
the  198th  section  to  issue  execution,  that  does  not  arise,  if,  as  I  am 
of  opinion,  the  deed  is  good ;  but  I  rather  think  that  he  may,  as 
that  course  is  the  most  convenient  to  him.  Suppose  that  a  creditor 
wants  to  take  out  execution ;  it  is  said  that  he  may  proceed  at  law 
at  his  own  peril ;  but  I  think  it  not  unreasonable  that  he  should 
be  able  to  set  the  law  in  motion  without  incurring  the  great  peril 
of  doing  it  at  his  own  risk.  I  am  inclined  to  think,  there- 
fore, that  a  creditor  must  have  power  in  such  a  case  to  apply 
to  the  Commissioner ;  but  that  question  does  not  arise  in  this 
case,  for  I  think  the  deed  good.  [His  Lordship  then  expressed 
his  opinion  that  the  first  deed  not  having  been  executed  by 
any  of  the  creditors  came  to  nothing,  and  that  the  second 
deed  was  fair  and  valid,  and  then  proceeded.]  Several  alleged 
blots  have  been  pointed  out;  one  is,  that  the  trustees  are  to 
pay  the  costs  of  the  preparation  of  this  deed  and  of  the  former 
deed ;  but  that  is  an  exceedingly  small  matter,  and  seems  not  at 
all  unreasonable,  it  was  all  part  of  one  transaction ;  and  if  two 
deeds,  such  as  a  lease  and  release  were  used,  they  might  as  well 
object  to  paying  the  cost  of  the  lease ;  in  any  view  of  it,  it  is  an 
infinitely  small  matter.  Another  objection  is  to  the  provision 
for  proving  debts  by  declaration,  and  for  the  exclusion  of  those 
who  should  not  prove  within  two  months.  That  is  valid  against 
those  who  executed  the  deed ;  and  the  deed  endeavoured  to  avoid 
any  objection  as  to  those  who  did  not  execute  it,  by  saying 
that  if  there  was  anything  which  was  not  authorized  by  the 
provisions  of  the  Act,  such  unauthorized  thing  should  be 
obligatory  only  on  those  persons  who  did  execute.  What  can 
therefore  be  fairer  than  to  say,  that  if  any  of  the  persons  who 
execute  the  deed  neglect  to  prove  their  debts  they  shall  be 
excluded;   they  have  a  right  to  exclude  themselves  if  they 
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think  fit.  That  does  not  press  on  my  mind.  Another  objec- 
tion  is  to  the  clause  which  provides  that  no  former  dividends  18^5 
shall  be  disturbed.  This,  however,  is  exactly  what  would  have  Ke  Teesidder. 
been  done  under  the  bankruptcy,  and  it  would  be  very  hard  if 
these  deeds  were  to  be  invalidated  because  the  parties  have  made 
provisions  for  doing  that  which  would  have  been  done  in  bank- 
^  ruptcy.  Then  as  to  the  allowance  to  be  made  to  the  debtor. 
What  can  they  do  more  fair  ?  I  think,  therefore,  that  the 
deed  shews  bona  fides,  and  as  to  enforcing  debts  it  leaves  the 
parties  where  they  were  before,  because  they  anxiously  stipulate 
that  anything  not  authorized  by  the  Act  of  Parliament  shall  not 
bind  those  who  are  not  parties  to  the  deed.  Though  many  of  these 
deeds  are  attended  with  fraud,  there  seems  to  be  nothing  of  the 
kind  in  this,  and  there  is  no  reason  why  such  deeds  should  not  be 
supported.  I  must  discharge  with  costs  the  order  of  the  Commis- 
sioner which  is  appealed  from. 


JONES     LOCK.  L.C. 

Incomplete  Gift —  Volunteer — Parol  declaration  of  Trust. 

Nov.  20,  21. 

A  father  put  a  cheque  into  the  hand  of  his  son  of  nine  months  old,  saying,   

"  I  give  this  to  baby  for  himself,"  and  then  took  back  the  cheque  and  put  it 
away.  He  also  expressed  his  intention  of  giving  the  amount  of  the  cheque  to 
the  son.  Shortly  afterwards  the  father  died,  and  the  cheque  was  found 
amongst  his  effects  : — 

Held^  under  the  circumstances,  that  there  had  been  no  gift  to  or  valid  declara- 
tion of  trust  for  the  son. 

A  parol  declaration  of  trust  in  favour  of  a  volunteer  may  be  valid,  and  may 
bo  enforced  in  equity. 

The  dictum  in  Scales  v.  Maude  (6  De  G.  M.  &  G.  51 ;  1  Jur.  N.  S.  1147), 
that  a  declaration  of  trust  in  favour  of  a  volunteer  is  invalid,  is  not  good 
law. 

BOBEBT  JONES  was  an  ironmonger  at  PemhroJcc,  and  liad 
children  by  a  first  wife,  and  one  son,  an  infant  about  nine  months 
old,  by  a  second  wife.  It  appeared  from  the  affidavits,  as  to  which 
there  was  no  contradiction,  that  Bohert  Jones  went  to  Birminghaui 
for  a  few  days  on  business,  and  returned  on  the  12th  of  September, 
1863.    On  the  day  of  his  return  ho  was  in  the  kitchen  of  his 
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^-  house  with  his  wife  and  infant  child  and  the  child's  nurse,  and  the 
nurse  said,  "  You  have  come  back  from  Birmingham,  and  have  not 
Jones  brought  baby  anything ;"  on  which  he  said,  "  Oh,  I  gave  him  a  pair 
Lock.  of  boots,  and  now  I  will  give  him  a  handsome  present."  He  then 
"  went  up-stairs,  and  brought  down  a  piece  of  paper,  which  was  a 
cheque  for  £900,  and  said,  "  Look  you  here,  I  give  this  to  baby ;  it 
is  for  himself,  and  I  am  going  to  put  it  away  for  him,  and  will 
give  him  a  great  deal  more  along  with  it.  He  then  placed  the 
cheque  in  the  baby's  hand,  whereupon  his  wife  said,  "  Don't  let 
him  tear  it,"  and  he  answered,  "  Never  mind  if  he  does ;  it  is  his 
own,  and  he  may  do  what  he  likes  with  it."  He  then  took  the 
cheque  away  from  the  child,  and  said  to  the  nurse,  "  Now,  Lizzie,  I 
am  going  to  put  this  away  for  my  own  son,"  and  locked  it  in  an 
iron  safe.  He  had  received  this  cheque  in  payment  of  a  mortgage 
a  short  time  before,  and  he  had  expressed  to  Mr.  Loch,  his  solicitor, 
his  intention  of  adding  £100  to  it,  and  investing  it  for  the  benefit 
of  the  infant.  On  the  18th  of  September  he  met  Mr.  LocJc,  and  said, 
"  I  shall  come  to  your  office  on  Monday  to  alter  my  will,  that  I  may 
take  care  of  my  son."  On  the  same  day  he  died.  Mr.  Loch,  one 
of  the  executors,  found  the  cheque  in  the  safe,  and  obtained  pay- 
ment of  the  money  as  part  of  the  estate. 

Bobert  Jones  had  made  a  will  before  the  birth  of  the  infant, 
leaving  an  annuity  to  his  wife,  and  giving  the  rest  of  his  property 
for  the  benefit  of  his  other  children.  A  suit  was  instituted  for  the 
administration  of  his  estate,  and  a  claim  was  carried  in  against  the 
estate  by  the  mother,  on  behalf  of  the  infant,  for  the  £900  as 
having  been  given  to  the  infant.  The  cheque  was  not  produced  or 
made  evidence. 

The  Vice-Chancellor  Stuart  held  that  there  had  been  a  valid 
declaration  of  trust  by  the  father  for  the  infant,  and  that  the  claim 
must  be  allowed. 

The  legatees,  except  the  widow,  appealed. 

Mr.  Bacon,  Q.C.,  and  Mr.  Waller,  for  the  Appellants : — 

There  has  been  neither  a  complete  gift  nor  an  effectual  de- 
claration of  trust.  There  are  many  cases  in  which  the  intention 
of  the  donor  has  been  clear,  and  yet  the  gift  has  been  held  void, 
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because  it  was  incomplete:  Anfrdbus  v.  Stnitli{l).  Edwards  v. 
Jones  (2)  was  a  stronger  case.  In  Billon  v.  Co^^in  (3)  the  prin- 
ciples are  clearly  laid  down.  Nor  has  there  been  a  valid 
declaration  of  trust:  Hughes  v.  Stubls,  (4)  Smith  v.  Warde,  (5) 
Patterson  v.  Murjohy  (6),  )Sba?es  v.  Maude  (7).  The  case  is  quite 
different  where  there  has  been  a  change  of  legal  ownership: 
Milroy  V.  iiZo^/t^  (8).  In  Ellison  v.  Ellison  (9)  the  correctness  of  a 
dictum  in  Scales  v.  Maude  is  doubted,  in  which  your  Lordship  is 
reported  to  have  said  that  a  declaration  of  trust  in  favour  of  a 
volunteer  would  not  be  valid.  No  doubt  this  testator  intended  to 
provide  for  his  son  either  by  settling  this  money  or  leaving  it  to 
him  by  will,  but  his  intention  was  never  carried  into  effect.  Can 
any  one  believe,  on  such  evidence,  that  he  intended  then  and 
there  to  deprive  himself  of  all  control  over  this  money,  and  that  a 
bill  might  have  been  next  day  maintained  on  behalf  of  this 
infant  to  take  away  the  £900  entirely  from  the  testator,  and 
secure  it  to  the  infant  ? 


L.C. 

1865 

Jones 

^^ 
Lock. 


Mr.  Malins,  Q.C.,  and  'M.T.  Bird,  for  the  infant : — 

The  cases  cited  all  proceed  on  the  principle  that  if  a  man 
intends  to  make  a  gift,  or  to  create  a  trust  by  transferring  shares 
or  other  property,  and  does  not  do  so,  the  Court  holds  the  trans- 
action incomplete,  and  will  not  assist  a  volunteer.  But  a  man 
may  always  make  a  valid  gift  by  a  mere  declaration  of  trust :  Ex 
^arte  Pye  (10).  The  distinction  is  refined,  but  is  well  established : 
Donaldson  v.  Donaldson  (11),  M'Fadden  v.  JenMns  (12),  Similar 
gifts  have  been  held  good  in  many  cases :  Searle  v.  Law  (13),  Ben- 
how  V.  Townend  (14),  Ways  Trusts  (15),  Bailey  v.  Boulcott  (16),  KeJce- 
wicli  V.  Manning  (17).  The  testator  had  made  a  clear  and  absolute 
gift ;  but  as  an  infant  could  not  keep  or  use  a  cheque,  he  took  it 


(1)  12  Ves.  39. 

(2)  1  My.  &  Cr.  226. 

(3)  4  My.  &  Cr.  G47. 

(4)  1  Hare,  476. 

(5)  15  Si.  56. 
(G)  11  Ilaic,  01. 

(7)  6  D.  M.  &  G.  43. 

(8)  3f  L.  J.  Ch.  79. 

(9)  1  Wh.  &  Tu.  215. 


(10)  18  Ves.  140. 

(11)  Kay,  711. 

(12)  1  Hare,  458 ;  1  Ph.  153. 

(13)  15  Si.  95. 

(14)  1  My.  &  K.  50(u 

(15)  lOJur.  (N.  S.)83G. 

(16)  4  Euss.  345. 

(17)  1  D.  M.  &  G.  746. 
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back  to  preserve  it,  and  take  care  of  the  money.    What  more 
1S65      could  he  do  to  make  a  valid  gift  under  the  circumstances  ? 

i.  Mr.  Ka^f  for  the  executors. 

Lock. 

In  the  course  of  the  argument  the  Loed  Chancellor  said  that 
the  dictum  attributed  to  him  in  Scales  v.  Maude  (1)  must  have 
had  reference  to  the  special  circumstances  of  the  case ;  and  though 
his  Lordship  considered  the  decision  in  that  case  to  be  right,  the 
dictum  was  clearly  wrong  as  a  general  statement  of  the  law. 
There  could  be  no  doubt  that  there  might  be  a  valid  declaration 
of  trust  in  favour  of  a  volunteer. 

Mr.  Bacon,  in  reply. 

Loed  Ceanwoeth,  L.C.  : — 

This  is  a  special  case,  in  which  I  regret  to  say  that  I  cannot  bring 
myself  to  think  that,  either  on  principle  or  on  authority,  there  has 
been  any  gift  or  any  valid  declaration  of  trust.  No  doubt  a  gift 
may  be  made  by  any  person  sui  juris  and  combos  mentis,  by  con- 
veyance of  a  real  estate  or  by  delivery  of  a  chattel ;  and  there  is 
no  doubt  also  that,  by  some  decisions,  unfortunate  I  must  think 
them,  a  parol  declaration  of  trust  of  personalty  may  be  perfectly 
valid  even  when  voluntary.  If  I  give  any  chattel  that,  of  course, 
passes  by  delivery,  and  if  I  say,  expressly  or  impliedly,  that  I 
constitute  myself  a  trustee  of  personality,  that  is  a  trust  executed, 
and  capable  of  being  enforced  without  consideration.  I  do  not 
think  it  necessary  to  go  into  any  of  the  authorities  cited  before 
me ;  they  all  turn  lipon  the  question,  whether  what  has  been  said 
was  a  declaration  of  trust  or  an  imperfect  gift.  In  the  latter  case 
the  parties  would  receive  no  aid  from  a  Court  of  equity  if  they 
claimed  as  volunteers.  But  when  there  has  been  a  declaration 
of  trust,  then  it  will  be  enforced,  whether  there  has  been  con- 
sideration or  not.  Therefore  the  question  in  each  case  is  one  of 
fact ;  has  there  been  a  gift  or  not,  or  has  there  been  a  declaration 
of  trust  or  not  ?  I  should  have  every  inclination  to  sustain  this 
gift,  but  unfortunately  I  am  unable  to  do  so;  the  case  turns  on 
the  very  short  question  whether  Jones  intended  to  make  a 
(1)  6  D.  M.  &  G.  51 


VOL.  I.] 


CHANCERY  APPEALS. 


29 


declaration  that  lie  held  the  property  in  trust  for  the  child;  and  ^^^^ 
I  cannot  come  to  any  other  conclusion  than  that  he  did  not.  I  1S65 
think  it  would  be  of  very  dangerous  example  if  loose  conver-  Jones 
sations  of  this  sort,  in  important  transactions  of  this  kind,  should  Lock. 
have  the  effect  of  declarations  of  trust. 

[His  Lordship  then  commented  on  the  evidence,  and  said  that  no 
doubt  it  was  a  fair  representation  of  what  actually  took  place,  and 
that  the  father  really  had  an  intention  of  settling  something  on 
the  child,  and  that  his  giving  the  note  to  the  child  was  symbolical 
of  what  he  meant  to  do ;  but  it  was  not  his  meaning  to  enable 
the  child,  by  his  next  friend,  to  bring  an  action  of  trover  for  the 
cheque,  or  file  a  bill  for  the  £900,  but  he  merely  meant  to  say  that 
now  he  could  make  a  provision  for  the  boy  ;  and  what  he  said  to 
the  solicitor  was  quite  consistent  with  it.] 

It  was  all  quite  natural,  but  the  testator  would  have  been  very 
much  surprised  if  he  had  been  told  that  he  had  parted  with  the 
£900,  and  could  no  longer  dispose  of  it.  It  all  turns  upon  the 
facts,  which  do  not  lead  me  to  the  conclusion  that  the  testator 
meant  to  deprive  himself  of  all  property  in  the  note,  or  to  declare 
himself  a  trustee  of  the  money  for  the  child.  I  extremely  regret 
this  result,  because  it  is  obvious  that,  by  the  act  of  God,  this  un- 
fortunate child  has  been  deprived  of  a  provision  which  his  father 
meant  to  make  for  him. 

Costs  of  all  parties  out  of  the  estate. 


MATHEKS  V.  GKEEN. 

Patent— Joint  Grantees— Patent  Law  Amendment  Act,  1852  (15,  16  Vict.  c.  S3). 

O  ill '/  It. 

Where  a  Patent  for  an  invention  is  granted  to  two  or  more  persons  in  the     'Nov.  '1. 
usual  form,  each  one  may  use  the  invention  without  the  consent  of  the  others.   

As  to  the  rights  of  such  joint  grantees  to  the  profits  made  by  granting 
licences — Qucere. 

The  bill  in  this  case  was  filed  by  Bohert  Mathers  for  the 
purpose  6f  enforcing  his  rights  in  two  patents,  dated  respectively 
the  20th  of  D(x;cmber,  ISGl,  and  the  31st  of  December,  1861, 


L.  C. 

1865. 
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L.O.      which  had  been  granted  to  him  jointly  with  the  Defendants 
1865      Thomas  Green  and  WillougJiby  Green,  under  the  following  circum- 
Mathers    stances  :— 

Gkeen.  The  Defendant,  Thomas  Green,  had  for  some  years  carried  on 
the  business  of  a  manufacturing  engineer  at  the  Smithfield  Iron 
Works,  at  Leeds,  and  was  particularly  engaged  in  the  manufacture 
and  sale  of  mowing-machines,  for  improvements  in  which  a  patent 
had  been  granted  to  him  on  the  6th  of  June,  1859.  The  Defen- 
dant, Willoughhy  Green,  was  his  workman,  and  had  been,  since 
January,  1863,  in  partnership  with  him. 

The  Plaintiff  was  a  mechanical  engineer,  and  was  often  con- 
sulted by  Thomas  Green  and  other  engineers,  as  to  improvements 
in  their  machinery.  In  September,  1861,  he  went  to  Leeds  for 
the  purpose  of  assisting  the  Defendants  in  the  manufacture  ol 
mowing-machines,  in  which  he  suggested  certain  improvements. 

In  order  to  secure  these  and  other  improvements  in  the 
Defendants'  works,  two  patents  were  taken  out.  The  first,  which 
bore  date  the  20th  of  December,  1861,  was  for  "  Improvements 
in  lawn-mowing,  rolling,  and  collecting  machines  ;"  and  that 
which  bore  date  the  31st  of  December,  1861,  was  for  "  Improve- 
ments in  chains  for  giving  motion  to  chain-wheels,  and  in  giving 
motion  to  machinery." 

The  letters  patent  in  both  these  cases  were  granted  to  Thomas 
Green,  Willoughly  Green,  and  Bohert  Mathers,  their  executors, 
administrators,  and  assigns,  and  it  was  contended  by  the 
Plaintiff  that  it  was  intended  that  the  three  grantees  should  be 
jointly  interested  in  the  patents.  The  Defendants,  however, 
alleged  that  the  services  of  the  Plaintiff  had  been  engaged  by 
him  at  a  salary  of  £200  per  annum,  and  that  there  was  no  inten- 
tion of  giving  him  any  share  in  the  profits  of  the  patents  for  the 
working  of  which  the  Defendant,  Thomas  Green,  advanced  all  the 
capital.  And  they  stated  that  their  only  reason  for  inserting  his 
name  in  the  patent  was  that  they  were  informed  by  Messrs. 
Carjomael,  the  patent  agents,  that  as  they  were  all  joint  inventors, 
the  patent  must  be  taken  out  in  their  three  names.  On  this 
subject  the  evidence  was  conflicting. 

The  Plaintiff  remained  in  the  service  of  the  Defendant,  Thomas 
Green,  until  the  25th  of  March,  1862,  when  he  removed  to 
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London,  in  order  to  superintend  the  branch  of  the  Defendants'  L.  c. 
business,  which  was  carried  on  at  No.  2,  Victoria  Street,  Holhorn.  1865 

The  evidence  was,  however,  conflicting  as  to  the  terms  on  which  Mathees 
the  Plaintiff  undertook  the  business ;  and  one  branch  of  the  relief  g^een 

sought  by  the  bill  related  to  his  remuneration  for  managing  the   

London  business. 

The  Plaintiff  filed  the  present  bill  in  May,  1863,  praying,  among 
other  things,  for  a  declaration  that  he  was  entitled  to  share  equally 
with  the  Defendants  in  the  two  patents,  and  claiming  his  share  of 
the  profits  and  royalties  since  the  21st  of  January,  1863. 

The  Master  of  the  KoUs,  before  whom  the  cause  was  heard, 
held  that  the  patents  were  the  joint  property  of  the  Plaintiff  and 
the  Defendants,  and  that  he  was  entitled  to  an  equal  share  of  such 
parts  of  the  profits  of  the  manufacture  as  were  attributable  to  the 
invention,  as  well  as  to  an  equal  share  in  the  royalties  arising  from 
a  licence  alleged  to  have  been  granted  (1). 

From  this  decree  the  Defendants  appealed. 

Mr.  Southgate,  Q.O.,  and  Mr.  Kingdon,  for  the  Plaintiff : — 

With  respect  to  the  Plaintiff's  share  of  the  patent,  we  contend 
that,  in  the  absence  of  any  written  agreement,  the  grant  of  the 
patent  to  the  three  is  conclusive.  Mere  parol  evidence  is  not 
sufficient.  We  rely  on  the  15  &  16  Vict.,  c.  83,  s.  35.  If  the 
joint  right  of  the  patentees  is  conceded,  the  only  mode  of  making- 
it  effectual  is  to  give  them  a  joint  interest  in  the  profits.  Other- 
wise a  joint-inventor,  like  the  Plaintiff,  who  is  not  a  manufac- 
turer, would  have  no  opportunity  of  gaining  any  advantage  from 
the  patent.  Could  it  be  contended  that  one  joint  patentee  may 
grant  licences  without  his  co-patentees  participating  in  the  royal- 
ties ?  A  joint  owner  of  a  ship  cannot  use  the  ship  without  the 
consent  of  the  others.  Nor  can  one  joint  author  of  a  book  publish 
an  edition  without  the  consent  of  his  fellow-author.  Hancock  v. 
Beivley  (2),  McMaJion  v.  Burchell  (3),  Henderson  v.  Eason  (4),  Lcal{e 
v.  Cordeaux  (5),  Jefferys  v.  Boosey  (6).    The  difficulty  of  taking  the 


(1)  Kcpoii(Hl  34-  Bcav.  170. 

(2)  Joh.  GOl. 

(3)  2  Ph.  127. 


(1)  12  Q.  B.  980;  17  Q.  B.  701. 
(5)  4  W.  B.  800. 
(C)  4  11.  L.  C.  815. 
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L.C.  account  is  no  objection  to  the  relief  prayed.  Crosley  y.  Berhy 
1865      Gaslight  Company  (1). 

Mathers  Selwyn,        and  Mr.  Fhear  for  the  Defendants 

Gbeen.  The  evidence  proves  that  the  Plaintiff  was  not  intended  to  have  a 
joint  share  in  the  patent.  The  capital  was  all  advanced  by  the 
Defendant,  Thomas  Green,  and  the  only  reason  for  the  Plaintiff's 
name  being  introduced  was  that  the  grant  might  be  regular.  But 
if  he  was  jointly  entitled,  his  only  right  was  to  use  the  patent 
for  his  own  benefit ;  and  he  has  no  right  to  restrain  the  co-owners 
from  working  it  independently,  or  to  call  for  an  account  of  their 
profits.   Be  BusselFs  Patent  (2). 

Mr.  Southgate,  in  reply. 


Nov.  4.  LoED  Ceanwoeth,  L.C,  after  stating  the  object  of 
the  Bill  and  the  main  facts  of  the  case,  as  mentioned  above, 
continued : — 

On  the  first  branch  of  relief  sought  by  the  bill,  the  Defendants 
insisted  that  the  patents,  though  granted  to  the  three  jointly, 
belonged  solely  to  the  Defendant,  Thomas  Green,  who  had  paid  all 
the  cost  of  obtaining  them,  and  that  this  had  been  acknowledged 
by  the  Plaintiff.  There  was  conflicting  evidence  on  this  sub- 
ject, on  which  the  Master  of  the  KoUs  decided  in  favour  of  the 
Plaintiff.  In  the  view  I  take  of  this  case  it  is  not  necessary  that 
I  should  come  to  any  positive  decision  on  this  point;  but  the 
inclination  of  my  opinion  is  in  conformity  with  that  taken  by 
his  Honour.  Perhaps  I  ought  rather  to  say,  that  whatever  the 
truth  may  be,  I  incline  to  think  there  is  not  sufficient  evidence  to 
rebut  \kQ  j^rimd  facie  presumption  arising  from  the  fact  that  these 
letters  patent  were  granted  to  the  three.  Where  such  a  grant 
has  been  made  to  two  or  more  as  joint  inventors,  it  is  dangerous 
for  any  Court  to  allow  one  of  the  grantees  to  set  up  a  title  against 
the  others,  founded  on  mere  parol  evidence  or  inference  from 
doubtful  conduct.  The  grantee  who,  in  such  a  case,  claims  an 
exclusive  right,  ought  to  obtain  written  evidence  on  the  subject, 
as  was  pointed  out  by  Mr.  Carpmael  to  Thomas  Green  before  the 
(1)  3  My.  &  Cr.  428.  (2)  2  De  G.  &  J.  130. 
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grants  of  the  letters  patent  were  made ;  and  if  by  omitting  to  take      L.  c. 
this  precaution  he  is  put  to  loss,  he  has  only  himself  to  blame  1865 
But  in  the  present  case  I  do  not  feel  it  incumbent  on  me  to  pro-  Mathees 
nounce  a  positive  opinion  as  to  whether  the  Plaintiff  was  or  was  qjjeen 

not  beneficially  interested  in  the  patents ;  for  even  if  he  was,  he   

did  not,  in  my  opinion,  become  thereby  entitled  to  any  relief  in 
this  suit. 

The  Master  of  the  Kolls  by  his  decree  has  declared  that  the 
Plaintiff  is  entitled  to  one-third  share  of  the  letters  patent,  and 
to  one-third  share  of  the  profits  arising  from  the  use  of  the 
inventions  patented,  subsequently  to  the  21st  of  January,  1863 ; 
and  also  to  one-third  part  of  all  money  which  has  arisen  from 
licences  granted  under  the  patents. 

With  great  deference  to  the  Master  of  the  Eolls,  I  do  not 
think  that  he  is  entitled  to  any  part  of  this  relief.  With  respect 
to  moneys  received  from  royalties,  the  Defendants  deny  that  they 
have  received  anything,  and  this  is  not  met  by  any  evidence  on 
the  part  of  the  Plaintiff,  though  it  would  have  been  easy  for  him 
to  have  done  so,  for  the  only  licence  alleged  by  him  to  have  been 
granted  is  one  to  certain  gentlemen  trading  under  the  firm  of 
Coohey  dc  Co.,  who  must  have  been  able  to  prove  payment  by  them 
on  account  of  royalty  to  the  Defendants,  if  any  such  payment  had 
been  made.  The  case  therefore  comes  to  this — is  the  Plaintiff 
entitled  to  relief  on  the  score  that  the  Defendants  have  made 
profit  by  using  the  patented  inventions  in  the  manufacture  and 
sale  of  their  own  goods  ?  I  think  not.  The  letters  patent  grant 
to  the  three,  their  executors,  administrators,  and  assigns,  that  they 
and  every  of  them  by  themselves,  their  servants  and  agents,  or 
such  others  as  they  may  agree  with,  and  no  others,  shall,  for  the 
term  of  fourteen  years,  use,  exercise,  and  vend  the  said  invention. 
The  right  conferred  is  a  right  to  exclude  all  the  world  other  than 
the  grantees  from  using  the  invention.  But  there  is  no  exclusion 
in  the  letters  patent  of  any  one  of  the  patentees.  The  inability  of 
any  one  of  the  patentees  to  use  the  invention,  if  any  such  inability 
exists,  must  be  sought  elsewhere  than  in  the  letters  patent. 
But  there  is  no  principle,  in  the  absence  of  contract,  which  can 
prevent  any  persons  not  prohibited  by  statute  from  using  any 
invention  whatever.    Is  there  then  any  implied  contract  where 
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L.  0.      two  or  more  persons  jointly  obtain  letters  patent  that  no  one  of 
1865      them  shall  use  the  invention  without  the  consent  of  the  others,  or 
Mathers    ^      does,  that  he  shall  use  it  for  their  joint  benefit  ?    I  can 
Green     discover  no  principle  for  such  a  doctrine.   It  would  enable  one 
■ —      of  two  patentees  either  to  prevent  the  use  of  the  invention  alto- 
gether, or  else  to  compel  the  other  patentee  to  risk  his  skill  and 
capital  in  the  use  of  the  invention  on  the  terms  of  being  account- 
able for  half  the  profit,  if  profit  should  be  made,  without  being 
able  to  call  on  his  co-patentee  for  contribution  if  there  should  be 
loss. 

This  would  be  to  place  the  parties  in  a  relation  to  each  other 
which  I  think  no  Court  can  assume  to  have  been  intended  in  the 
absence  of  express  contract  to  that  effect.  I  am  of  opinion 
therefore,  that  the  decree  is  wrong  in  declaring  that  the  Plaintiif 
is  entitled  to  one-third  share  of  the  profits  made  by  the  Defendants 
from  the  use  of  the  patents ;  and  that  he  has  failed  altogether  in 
establishing  any  title  to  relief  so  far  as  relates  to  the  patents. 
The  conclusion  at  which  I  have  thus  arrived  is  in  strict  conformity 
with  what  was  done  in  the  case  of  Be  BusselVs  Patent  (1)^  cited  and 
commented  on  during  the  argument.  In  that  case  two  persons 
were  applying  for  patents  for  the  same  invention,  Bussell,  the 
master,  and  Muntz,  the  servant.  Bussell  applied  to  have  the  great 
seal  affixed  to  his  letters  patent.  Muntz  opposed  on  the  ground 
that  the  invention  was  his,  not  his  master's.  It  seemed  to  me  on  the 
evidence  that  the  invention  was  partly  that  of  Bussell,  the  master, 
and  partly  that  of  Muntz,  his  servant ;  and  I  therefore  decided  that 
the  great  seal  should  not  be  affixed  to  the  letters  patent  of  Bussell 
except  on  the  terms  that  they  should  be  assigned  to  a  trustee  for 
Bussell  and  Muntz,  Muntz  agreeing  to  abandon  his  application  for 
his  own  letters  patent.  To  this  the  parties  agreed,  and  it  appears 
that  on  a  subsequent  day  a  discussion  took  place  as  to  the  form  of 
the  proposed  trust,  and  it  was  ordered,  in  conformity  with  what  I 
consider  to  be  the  rights  of  two  persons  jointly  obtaining  letters 
patent,  that  the  letters  patent  should  be  assigned  to  two  trustees, 
and  that  each  patentee  should  have  a  free  licence  to  himself  and 
his  partners.  That  case,  however,  was  so  much  one  of  arrangement 
between  the  parties,  that  if  I  had  not  been  satisfied  of  the  correct- 
(1)  2  De  G.  &  J.  130. 
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ness  of  the  ground  on  which  it  rested,  I  should  have  paused  before  L.  C. 
I  relied  on  it  as  an  authority.  1865 

[His  Lordship  then  proceeded  to  consider  the  effect  of  the  evi-  Matheks 

dence  on  the  other  questions  in  the  cause,  and  said  that  he  was  of  green. 

opinion  that  on  this  second  branch  of  the  case,  as  well  as  on  the   

first,  the  Plaintiff  wholly  failed  to  establish  any  title  to  relief,  and 
consequently  his  bill  must  be  dismissed  with  costs.] 


NUNN  V.  FABIAN. 

Statute  of  Frauds — Part  Perforrmnce — Agreement  for  Lease — Increased  rent 

Laches. 

A  landlord  having  verbally  agreed  with  his  tenant  to  grant 'him  a  lease 
for  twenty-one  years  at  an  increased  rent,  with  the  option  of  purchasing  the 
freehold,  died  before  the  execution  of  the  lease.  Before  his  death  the  tenant 
had  paid  one  quarter's  rent  at  the  increased  rate : — 

Held,  that  this  constituted  a  sufficient  part  performance  of  the  agreement 
to  take  the  case  out  of  the  Statute  of  Frauds,  and  specific  performance  was 
decreed. 

T  HE  bill  in  this  case  was  filed  for  the  specific  performance  of  an 
agreement  to  grant  a  lease  of  two  houses  at  Brighton,  The  facts 
were  as  follows : — 

In  May,  1862,  Edward  Bruton  (since  deceased)  was  seized  of  two 
houses,  Nos.  59  and  60,  Western  Boad,  Brighton,  and  a  house  in 
Castle  Street  at  the  back  of  them.  The  Plaintiff,  John  Nunn,  was 
the  occupier  of  No.  60,  Western  Boad,  and  of  part  of  the  house  in 
Castle  Street,  as  yearly  tenant,  at  the  rent  of  £65 ;  and  George 
Wymark  was  the  occupier  of  No.  59,  Western  Boad,  and  the  rest  of 
the  house  in  Castle  Street,  as  yearly  tenant,  at  a  rent  of  £50. 

The  Plaintiff  alleged  that  in  that  month  negociatioiis  took 
place  between  himself  and  his  hmdlord  respecting  a  grant  to 
him  of  a  lease  of  the  whole  of  the  premises,  and  that  Bruton 
offered  to  grant  a  lease  of  the  three  houses  for  twenty-one  years  at  a 
gross  rent  of  £130,  with  the  option  of  purchasing  the  freehold  for 
£2500,  either  at  once  or  within  a  limited  period.  No  memo- 
randum in  writing  of  this  offer  appears  to  have  been  made,  but  on 

D  2  1 
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L.  C.  the  27th  of  May  the  Plaintiff  sent  to  Mr.  Bruton  the  following 
1865  letter:— 

KuNN  "  Deak  Sir, — I  am  sorry  that  I  have  not  given  you  an  answer 
Fabian,  before ;  but  in  consequence  of  my  not  being  able  to  decide  as  soon 
as  I  had  promised  to  do  to  my  friend,  she  thought  I  had  given  the 
matter  up,  and  accordingly  put  it  into  another  channel.  Since 
then  I  have  been  waiting  for  an  answer  from  her,  which  I  have 
now  got,  stating  that  she  has  let  another  party  have  the  money. 
Therefore  I  will  take  the  lease  for  twenty-one  years,  with  a  clause 
.  to  purchase  at  the  terms  given;  the  period  to  extend  as  long 
as  you  can." 

The  Plaintiff  also  alleged  that  it  was  verbally  agreed  at  the  same 
time  that,  in  consideration  of  the  grant  of  the  lease,  the  Plaintiff 
should  make  certain  alterations  in  the  house,  No.  60,  Western 
Boad  ;  but  the  particulars  of  such  alterations  were  not  shown  by 
the  evidence. 

On  the  receipt  of  this  letter  Bruton  called  upon  his  solicitor, 
Mr.  George  FaithfuU  (who  had  since  died),  and  showed  him  the 
letter,  and  at  the  same  time  gave  him  instructions  to  prepare  the 
draft  of  a  lease.  Mr.  FaithfuU  wrote  on  the  back  of  the  Plaintiff's 
letter  the  following  memorandum,  which  was  produced,  and  proved 
to  be  in  Mr.  FaitlifuWs  handwriting  : — 

"  Nunn  is  a  confectioner.  Nos.  59  and  60,  Western  Boad,  and 
No.  1,  Castle  Street.  Eent  £130,  payable  quarterly.  Term 
21  years,  from  24th  of  June.  Purchase  in  10  years.  Price 
£2500.  No.  59,  and  the  back  portion  of  No.  1,  Castle  Street,  is 
occupied  by  Mr.  WymarJc  at  a  rent  of  £50,  payable  quarterly,  as 
yearly  tenant.  The  rest  is  in  Nunris  occupation.  In  case  of  fire 
the  landlord  to  rebuild." 

Then  followed  a  memorandum  of  Bruton  s  title  to  the  freehold. 

Mr.  FaithfuU  accordingly  prepared  the  draft  of  a  lease  on  the 
terms  mentioned  in  the  memorandum,  and  on  the  24th  of  June 
the  Plaintiff  accompanied  Bruton  to  Mr.  FaithfulVs  office,  when 
the  draft  lease,  which  was  in  the  handwriting  of  Mr.  FaithfulVs 
clerk,  was  read  to  him,  and,  after  some  alterations  were  made  in  it, 
the  principal  of  which  was  the  extension  of  the  period  allowed  for 
purchasing  the  freehold  from  ten  to  fourteen  years,  it  was 
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approved  by  all  parties,  and  Mr.  FaithfuU  was  directed  to  have  L.  C. 
the  lease  engrossed  for  execution.  1865 

In  the  meantime  the  Plaintiff  laid  out  a  considerable  sum  of  jj^^ 
money,  amounting  to  more  than  £100,  in  putting  a  new  shop  pj^^^j^^ 

front  and  making  other  alterations  in  No.  60,  Western  Boad ;  and   

he  stated  that  Bruton  occasionally  inspected  the  work,  and  approved 
it,  while  it  was  in  progress. 

On  the  14th  of  January,  1863,  the  Plaintiff  paid  Bruton  £20 
as  the  balance  of  the  quarter's  rent  due  at  Michaelmas,  1862. 
Wymarh  had  previously  paid  Bruton  £12  10s.  for  the  quarter's 
rent  on  his  holding,  which,  with  the  £20  paid  by  the  Plaintiff, 
made  up  £32  10s.,  being  the  amount  of  a  quarter's  rent  of  the 
whole  premises  at  the  rate  of  £130  a  year  according  to  the  terms 
of  the  proposed  lease.  The  receipt  given  by  Bruton  was  in  the 
following  terms : — 

"Eeceived  the  14th  day  of  January,  1863,  of  Mr.  /.  Nunn,  the 
sum  of  £20  for  balance  of  rent  due  29th  of  September  last,  for 
60,  Western  Boad,  Brighton." 

"E.  Bkuton.'* 

The  lease  was  engrossed,  and  several  appointments  were  made 
to  execute  it,  which  failed  in  consequence  of  Bruton  s  engagements ; 
and  on  the  16th  of  January  Bruton  made  an  appointment  with 
the  Plaintiff  to  meet  him  at  Mr.  FaithfuU' s  on  the  following  day ; 
but  on  the  afternoon  of  the  same  day  Bruton  died  suddenly. 

By  his  will  he  gave  the  residue  of  his  real  and  personal  estate 
(including  the  houses  in  question)  to  the  Defendants  upon  trust 
to  sell,  and  appointed  them  his  executors.  They  proved  the  will 
on  the  12th  of  March,  1863. 

The  Defendants  refused  to  execute  a  lease  to  the  Plaintiff.  In 
October,  1863,  they  advertised  the  property  for  sale ;  but  withdrew 
it  on  the  receipt  of  a  notice  from  the  Plaintiff. 

In  December,  1863,  they  again  advertised  the  houses  for  sale 
without  regarding  the  claim  of  the  Plaintiff,  and  he  accordingly 
filed  the  present  bill  on  the  23rd  of  January,  1864,  praying  tor 
specific  performance  of  the  agreement  for  a  lease  and  an  injunction 
to  restrain  the  sale. 

The  Defendants  by  their  answers  relied  upon  the  Siaiute  of 
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Frauds  ;  and  they  also  insisted  that  the  Plaintiff  had  been  guilty 
of  laches  in  enforcing  his  rights.  The  Plaintiff  contended  that 
the  agreement  had  been  partly  performed,  relying  on  the  altera- 
tions which  he  had  made  in  the  house,  and  the  payment  of  rent 
on  the  footing  of  the  new  agreement.  The  Master  of  the  KoUs  dis- 
missed the  bill,  thinking  that  there  was  considerable  difficulty  with 
respect  to  the  terms  of  the  parol  agreement,  having  regard  to  the 
circumstance  that  the  lease,  as  engrossed,  was  silent  as  to  the  altera- 
tions in  the  house.    From  this  decision  the  Plaintiff  appealed. 

Mr.  Baggallay,  Q.C.,and  Mr.  H,  F.  Bristowe,  for  the  Plaintiff:—- 

On  the  question  of  part  performance  we  rely  on  Lincoln  v- 
Wright  (1),  Wills  v.  Stradling  (2).  The  landlord  had  stood  by 
and  seen  his  tenant  lay  out  money  on  the  faith  of  the  agreement, 
and  even  if  this  did  not  amount  to  part  performance  it  was 
ground  for  relief  in  equity,  Mundy  v.  JoUiffe  (3). 

With  respect  to  the  charge  of  laches,  there  was  no  case  in  which 
such  a  defence  had  been  supported,  unless  the  Plaintiff  had  delayed 
for  more  than  a  year.  Here  the  Defendants  did  not  prove  the 
will  till  March,  1863,  and  afterwards  they  gave  way  to  the  Plaintiff's 
claim,  by  withdrawing  the  property  when  advertised  for  sale. 
The  Plaintiff,  being  in  possession,  had  not  the  same  reason  to  take 
active  measures  as  if  he  had  been  out  of  possession. 

Mr.  Selwyn,  Q.C.,  and  Mr.  Sjpeed,  for  the  Defendants : — 

The  acts  relied  on  did  not  necessarily  bear  reference  to  the 
agreement.  The  payment  of  rent  was  ambiguous.  It  might 
have  been  in  consequence  of  the  increased  value  of  No.  60.  The 
alterations  in  the  shop  front  had  no  connection  with  the  agree- 
ment. The  lease,  as  drawn,  was  silent  respecting  them.  No 
doubt  there  was  a  verbal  promise  on  the  part  of  Bruton  to  grant 
a  lease, but  he  could  have  revoked  it  at  anytime  before  his  death. 
Jackson  v.  Oglander(4:),  On  the  question  of  laches,  they  referred 
to  Southcomh  v.  the  Bishop  of  Exeter  (b)^ 

Mr.  Baggallay,  in  reply. 

(1)  4  De  G.  (&  J.  16.  (2)  3  Ves.  378.  (3)  5  My.  &  Cr.  167. 

(4)  13  W.  R.  936.  (5)  6  Hare,  213. 


L.O. 

1865 
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Nov.  9.    LoED  Cranworth,  L.C.  : — 

This  is  a  bill  for  the  specific  performance  of  an  agreement  1865 
for  a  lease  for  twenty-one  years.  The  agreement  was  by  parol,  nunn 
but  the  Plaintiff  seeks  to  avoid  the  Statute  of  Frauds  by  an  yaIiay. 

allegation  of  part  performance.    Now,  I  should  yield  to  no  judge   

of  a  Court  of  equity  in  my  desire  to  refrain  from  extending  the 
cases  in  which  the  Court  gets  over  the  Statute  of  Frauds ;  but 
there  being  an  established  rule  on  this  subject,  a  judge  ought  not 
to  depart  from  it.  The  Court  is  bound  to  consider,  first,  whether 
there  was  a  parol  agreement ;  and  secondly,  if  so,  whether  there 
has  been  part  performance  of  it;  and  then,  if  there  has  been 
part  performance,  it  is  the  duty  of  the  Court  to  act  upon  the 
established  principle,  and  to  decree  performance  of  the  con- 
tract. 

[His  Lordship  then  shortly  stated  the  facts  of  the  case  as  given 
above,  and  continued]  : — The  question,  therefore,  is,  whether  there 
w  as  an  agreement  for  a  lease,  the  terms  of  which  were  settled  by 
parol  before  the  death  of  Bruton ;  and  if  so,  whether  there  has 
been  part  performance  of  such  agreement. 

The  Plaintiff's  case  is,  that  the  agreement  was  made  in  the 
previous  spring,  although  the  lease  was  not  settled  till  December. 
This  is  sworn  to  by  the  Plaintiff ;  but  I  agree  with  the  Master  of 
the  Kolls,  that  in  such  a  case  the  facts  must  be  watched  carefully 
to  see  what  confirmation  there  is  of  the  Plaintiff's  assertion.  And 
in  looking  through  the  evidence  with  this  view  the  Court  is 
particularly  careful  to  see  if  there  are  any  documents  which 
confirm  it.  Now,  I  think  that  in  this  case  there  are  iwo  very 
important  documents  :  the  first  is  the  letter  from  the  Plaintiff  to 
Bruton,  of  the  27th  May,  18G2,  in  which  the  Plaintiff  replies  to  a 
previous  offer  by  Bruton ;  and  says  that  he  agrees  to  take  a  lease 
for  twenty-one  years,  with  an  option  of  purchasing  the  freehold. 
At  that  time  all  that  had  been  agreed  upon  was  that  tlioro  shouhl 
be  a  lease  for  twenty-one  years  and  an  option  of  purchasing  the 
freehold  at  a  period  not  yet  determined.  This  letter  was  sub- 
mitted by  Bruton  to  his  solicitor,  Mr.  jPaiV/z/^i/Z,  and  that  gcntleinan 
wrote  oil  the  back  of  it  the  folloAving  meniorandmn.  [Tlis  Lordship 
then  read  the  memorandum  as  set  forth  above.] 
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L.  C.         We  have,  therefore,  the  statement  by  the  Plaintiff  of  a  parol 
1865      agreement,  confirmed  by  showing  that  he  replied  in  writing  to  his 
NuNN      landlord's  offer,  and  that  his  letter  was  referred  to  the  landlord's 
Fabian     solicitor,  who  wrote  such  notes  npon  it  as  a  solicitor  would  naturally 

  do  if  an  agreement  had  been  really  entered  into. 

In  conformity  with  this  we  find  the  draft  of  a  lease  in  the  hand- 
writing of  a  clerk  of  Mr.  FaithfuU,  with  a  stipulation  in  it  that  the 
tenant  was  to  have  the  option  of  purchasing  within  ten  years, 
which  agrees  with  Mr.  FaithfuTUs  indorsement.  The  Plaintiff  says, 
in  his  affidavit,  that  a  meeting  took  place  to  settle  the  draft  lease 
on  the  24th  J une ;  that  some  alterations  were  made  in  the  hand- 
writing of  Mr.  FaitJifuU,  and  that  the  alterations  were  principally 
verbal,  except  that  the  period  of  ten  years  was  extended  to  fourteen 
years.  This  being  so,  nothing  remained  but  that  the  lease  should 
be  ingrossed  and  executed.  The  Plaintiff  says,  that  Bruton  told 
him  that  he  expected  him  to  make  some  alterations  in  the  house — 
what  they  w^ere  to  be  does  not  appear ;  but,  in  fact,  he  laid  out 
more  than  £100  in  altering  the  shop-front,  which  he  says  was 
done  under  the  eye,  and  with  the  sanction,  of  his  landlord ;  and  he 
relies  on  this  expenditure  as  part  performance  of  the  contract. 

Now,  I  do  not  think  we  can  exactly  call  this  part  performance. 
The  parol  agreement  was  embodied  in  the  lease,  which  is  silent 
about  the  alterations.  But  although  it  was  not  part  performance, 
it  is  important  as  showing  that  there  was  an  agreement  for 
a  lease.  No  yearly  tenant  would  have  spent  that  amount  of 
money  in  improving  the  front  of  his  house  without  some  such 
agreement  as  is  here  alleged.  It  is  certainly  evidence  that  there 
was  some  agreement ;  I  am  not  sure  that  even  beyond  this  the  fact 
of  a  landlord  standing  by  and  seeing  his  tenant  laying  out  money 
on  the  faith  of  a  promise  of  a  lease,  might  not  raise  an  equity, 
though  not  in  a  strict  sense  part  performance,  by  analogy  to  the 
equity  .which  arises  in  the  case  of  a  person  standing  by  and  seeing 
his  neighbour  spending  money  on  his  land.  Gregory  v.  Migliell  (1). 

But  here  I  am  not  driven  to  rely  on  this  evidence,  because  I  think 
that  there  was  clear  part  performance  by  payment  of  the  Michael- 
mas rent  at  the  increased  rate  fixed  by  the  agreement.  The  facts 
were  these :  according  to  the  agreement  a  quarter's  rent  would  be 

(1)  18  Ves.  328. 
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£32  10s.  Wymarh  held  one  of  tlie  houses  at  an  annual  rent  of  L.  C. 
£50;  if  the  lease  had  been  granted  he  would  have  had  to  pay  i865 
£12  10s.  to  the  Plaintiff,  and  the  Plaintiff  would  have  had  to  ntoto 
pay  £32  10s.  to  Bruton.    But  Wymarh  paid  his  quarter's  rent,  -^^^ 

£12  10s.,  to  Bruton,  leaving  £20  to  be  paid  by  the  Plaintiff,  and   

the  Plaintiff  did,  in  fact,  pay  £20. 

It  was,  indeed,  suggested  that  the  £20  may  have  been  paid  by 
the  Plaintiff,  by  reason  of  the  increased  value  of  his  own  house; 
but  this  is  inconsistent  with  the  form  of  the  receipt,  in  which  the 
payment  is  expressed  to  be  the  "balance"  of  the  quarter s  rent. 
Now,  the  rent  had  been  all  paid  up  to  the  24th  of  June,  1863,  and, 
therefore,  there  was  nothing  to  which  the  word  "balance"  could 
apply  except  the  payment  by  Wymarh  of  his  share  of  the  rent ;  I 
think,  therefore,  that  this  payment  is  strongly  corroborative  of  the 
agreement  as  alleged.  It  is  true  that  Wymarh  paid  the  rent  to 
Bruton  and  not  to  the  Plaintiff.  But  that  was  a  mere  difference 
of  form ;  substantially,  the  payment  carried  into  effect  the  rights 
of  the  parties  according  to  the  terms  of  the  lease. 

I  therefore  differ  from  the  Master  of  the  EoUs  in  his  view  of 
this  case ;  I  think  there  is  a  parol  agreement  clearly  proved,  and 
part  performance  to  take  it  out  of  the  Statute  of  Frauds. 

It  is,  however,  urged  that  the  Plaintiff  has  been  guilty  of  what 
amounts  to  laches,  because  Bruton  died  in  January,  1863,  and  the 
Bill  was  not  filed  till  January,  1864.  But  the  question  of  laches 
must  depend  on  the  special  circumstances  of  each  case,  and 
I  think  that  here  the  delay  has  been  very  venial.  The  Plaintiff 
was  in  possession  and  paid  his  rent,  and  the  devisees,  although  they 
refused  specifically  to  perform  the  agreement,  did  nothing  to 
disturb  his  possession  until  the  attempted  sale  in  October,  1863. 

On  the  whole,  therefore,  I  think  that  the  Plaintiff  is  entitled  to 
a  decree  for  specific  performance ;  but  I  shall  give  no  costs  either 
in  the  Court  below  or  of  the  appeal,  on  account  of  the  Plaintiff 
not  having  taken  proceedings  sooner. 


« 
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L.JJ.  LOW  KOUTLEDGE. 

Copyright — Alien — Temporary  Residence  within  the  realm — Colony— Canada — 
Nov.  10,  24.  (5  tfc  6  Vict.  c.  45). 

An  alien  friend  residing  temporarily  in  any  part  of  the  British  dominions, 
and  during  the  time  of  such  residence  publishing  in  England  a  work,  of 
which  he  is  the  author,  acquires  a  copyright  under  the  5  &  6  Vict.  c.  45. 
And  this  is  the  case  although  he  may  he  residing  in  a  British  colony,  with 
an  independent  legislature,  under  the  laws  of  which  he  is  not  entitled  to 
copyright. 

The  Plaintiffs  in  this  suit  were  the  members  of  the  firm  of 
Sampson  Low  dt  Co.,  booksellers,  of  Ludgate  mil,  and  Maria 
Susanna  Cummins,  oi  Dorchester,  near  Norton,  in  the  United  States 
of  America;  and  the  bill  was  filed  to  restrain  the  Defendants, 
the  members  of  the  firm  of  Boutledge  &  Co.,  booksellers,  of 
Ludgate  Hill,  from  infringing  the  copyright  of  a  book  called 
"  Haunted  Hearts,"  of  which  the  Plaintiff,  Maria  Susanna  Cummins, 
was  the  author. 

This  lady  was  a  native  of  the  United  States  of  America ;  but 
being  desirous  of  having  her  work  published  in  this  country, 
and  of  acquiring  a  British  copyright  therein,  she  transmitted  the 
manuscript  of  the  "Haunted  Hearts"  to  the  Plaintiffs,  Messrs. 
Sampson  Low  &  Co.,  for  publication  by  them;  it  having  been 
arranged  that  she  should,  prior  to  such  publication,  go  to  Mon- 
treal, in  Canada,  and  continue  there  until  and  during  the  publi- 
cation of  the  work  in  this  country,  and  that  Messrs.  Sam]pson 
Low  &  Co.  should  become  the  purchasers  of  the  British  copy- 
right so  to  be  acquired. 

Accordingly,  Maria  S.  Cummins  went  to  Montreal,  and  was  living 
there  at  the  time  of  the  publication  of  "  Haunted  Hearts "  in 
London,  which  took  place  on  the  23rd  of  May,  1864.  The  work 
was  an  original  work,  and  was  published  in  two  volumes,  price  16s., 
and  on  the  same  day  the  publishers  deposited  a  copy  in  the 
British  Museum. 
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V. 

ROUTLEDGE. 


On  the  4th  of  June  the  publishers  registered  the  publication  L.  JJ. 
of  the  work,  and  the  assignment  of  the  copyright  to  them,  i865 
at  Stationers'  Hall;  but  in  the  entry  of  proprietorship  the  date  ^Low 
of  publication  was  stated  erroneously  to  be  the  25th  of  May, 
1864. 

In  the  same  month  the  Defendants  brought  out  an  edition  of 
"  Haunted  Hearts "  in  a  cheap  form,  price  2s.,  and  the  Plaintiffs, 
on  the  17th  of  June,  filed  a  bill  to  restrain  the  violation  of  the 
copyright. 

To  this  bill  the  Defendants  put  in  a  general  demurrer,  contend- 
ing that  the  author  of  the  work,  being  an  alien,  could  have  no 
British  copyright  therein.  Vice-Chancellor  Kindersley,  before 
whom  the  demurrer  was  argued,  was  of  opinion  that  the  Defend- 
ants failed  in  their  principal  ground  of  demurrer,  but  held 
that  the  Plaintiffs  could  not  sustain  the  bill  on  account  of  the 
variance  in  the  date  in  the  register  at  Stationers^  Hall  His 
Honour  therefore  allowed  the  demurrer. 

The  publishers  thereupon  registered  the  publication  and  assign- 
ment afresh  at  Stationers'  Hall,  and  on  the  2nd  of  March  the  Plaintiffs 
filed  the  present  bill,  praying  the  same  relief  as  in  the  former  suit. 
The  Vice-Chancellor  overruled  a  demurrer  without  hearing  any 
argument,  and,  on  the  motion  of  the  Plaintiffs,  made  an  order  for 
an  interlocutory  injunction.  From  this  order  the  Defendants  ap- 
pealed, but  their  Lordships  directed  that  the  appeal  motion  should 
stand  over  till  the  hearing  of  the  cause,  which  they  permitted  to 
be  brought  on,  in  the  first  instance,  before  themselves. 

It  was  admitted  that  the  author  had  acquired  no  copyright  under 
the  Canadian  Copjright  Act  (4  &  5  Vict,  c.  61). 

Mr.  Baily,  Q.O.,  and  Mr.  Hardy,  for  the  Plaintiffs : — 

Eesidence  of  the  author,  being  an  alien,  in  the  British  dominions 
at  the  time  of  publication  is  sufficient  to  satisfy  the  Copyright  Act 
(5  &  6  Vict.  c.  45).  In  Jefferys  v.  Boosey  (1),  the  dicta  of  the 
majority  of  the  judges  and  of  the  law  lords  are  clear  on  that  point. 
An  alien  residing  temporarily  in  the  British  dominions  owes  a 
temporary  allegiance  to  the  Queen,  and  is  entitled  to  all  rights  of 
British  subjects,  except  those  from  which  aliens  are  expressly 

(1)  4  H.  L.  C.  815. 
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L.  JJ.  exempted — as,  for  instance,  the  right  to  hold  real  property :  Ollen- 
1865      dorff  V.  Black  (1),  Delondre  v.  Shaw  (2). 

The  present  Copyright  Act  differs  from  the  first  Act  (8  Anne, 
c.  19),  under  which  Jefferys  v.  Boosey  was  decided  in  being  ex- 
pressly extended  to  the  colonies,  and  also  inasmuch  as  the  stress 
is  laid  on  the  meaning  of  the  word  "  book,"  not  on  the  meaning  of 
"  author  "  (section  2).  So  that  the  place  of  publication  is  the  test 
of  the  right :  BoucicauU  v.  Delafield  (3). 

If  the  Defendants'  contention  is  correct,  a  foreign  author  pub- 
lishing abroad  will  be  in  a  better  condition  under  the  International 
Copyright  Acts  (4)  than  if  he  published  in  this  country. 

The  Acts  of  the  Canadian  Legislature,  limiting  the  rights  of 
authors  to  copyright  in  Canada,  do  not  affect  the  question.  We 
admit,  for  the  purpose  of  argument,  that  the  author  did  not  comply 
with  the  provisions  of  the  Canadian  Act  (4  &  5  Yict.  c.  61),  and 
that  she  acquired  no  copyright  in  Canada,  But  the  Canadian 
Acts  could  not  affect  her  rights  under  the  imperial  law.  The 
Canada  Government  Act  (3  &  4  Vict.  c.  35,  s.  3)  enacts  that  the 
Canadian  Legislature  shall  have  no  power  to  make  any  laws  "  repug- 
nant to  any  Act  of  Parliament  made  or  to  be  made." 

Mr.  Shatter,  Q.C.,  and  Mr.  Scliomherg,  for  the  Defendants : — 

The  expression  referred  to  in  the  Canada  Government  Act  means 
that  the  Canadian  Legislature  shall  make  no  law  repugnant  to  any 
imperial  Act  in  existence  at  the  time  when  such  law  might  be 
made ;  but  the  Canadian  Legislature  could  not  be  supposed  to  fore- 
see what  Acts  the  imperial  Legislature  might  pass  at  any  future 
time.  The  Copyright  Act  (5  &  6  Vict.  c.  45)  cannot  by  a  side  wind 
repeal  the  Canadian  Copyright  Act.  The  general  words  "  all 
colonies,"  in  the  2nd  section  of  the  English  Act,  do  not  include 
such  colonies  as  have  an  independent  legislature. 

The  Plaintiff  was  in  the  position  of  an  alien  publishing  in  Eng- 
land while  residing  abroad ;  and  Jefferys  v.  Boosey  is  an  authority 
in  our  favour.  The  word  "  author "  in  the  present  Co;pyright  Act 
must  be  held  to  mean  "  British  author,"  as  was  held  under  the 
statute  of  Anne,    The  temporary  residence  of  a  foreigner  within 

(1)  4  De  G.  &  S.  209.  (4)  1  &  2  Vict.  c.  59 ;  7  &  8  Vict. 

(2)  2  Sim.  237.  C.12 ;  15  &  16  Vict.  c.  12. 

(3)  1  H.  «fe  M.  597. 
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the  Britisli  dominions  is  not  sufficient  to  place  him  in  a  position  L.  JJ. 

to  acquire  a  copyright.  His  allegiance  is  temporary,  and  his  1865 
rights  are  temporary  and  local  only :  Calvin  s  Case  (1),  Bonegani 

V.  Bonegani  (2),  Be  Adam  (3),  Brooh  v.  Brooh  (4),  Hojpe  v.  jj^^^'j^, 

Hope  (5).   

Mr.  Bail^f  in  reply. 


Nov.  24.   Sir  G.  J.  Tuenee,  L.J. 

This  case  comes  before  us  on  a  motion  to  dissolve  an  injunction 
granted  by  the  Vice-Chancellor,  Sir  Bichard  Kindersley,  and  by 
arrangement  between  the  parties,  on  the  original  hearing  of  the 
cause.  The  sole  question  we  have  to  determine  is  whether  an 
alien  friend  coming  into  one  of  the  British  colonies  (in  this  case, 
into  Canada),  and  residing  there  during  and  at  the  time  of  the 
publication  in  this  country  of  a  work  composed  by  the  alien,  and 
first  published  in  this  country,  is  entitled  to  copyright  in  this 
country  in  the  work  so  published.  This  question  depends  upon 
the  statute  5  &  6  Vict.  c.  45,  particularly  sections  2,  3,  and  29. 

By  section  2,  it  is  enacted  that  the  words  "  British  dominions  " 
shall  be  construed  to  mean  and  include  all  parts  of  the  United 
Kingdom,  the  islands  of  Jersey  and  Guernsey,  all  parts  of  the  East 
and  West  Indies,  and  all  the  colonies,  settlements,  and  possessions 
of  the  Crown  which  now  are,  or  hereafter  may  be  acquired.  By 
section  3,  "the  copyright  in  every  book  which  shall,  after  the 
passing  of  this  Act,  be  published  in  the  lifetime  of  its  author, 
shall  endure  for  the  natural  life  of  such  author,  and  for  the  further 
term  of  seven  years,  commencing  at  the  time  of  his  death,  and 
shall  be  the  property  of  such  author  and  his  assigns."  By  section 
29,  the  Act  was  to  extend  to  the  United  Kingdom,  and  to  every 
part  of  the  British  dominions. 

Looking  to  these  sections,  there  can,  I  think,  be  no  doubt  that 
the  provisions  of  this  statute  extend  to  Canada  ;  and  if  this  be  so. 


(1)  7  Rep.  1. 

(2)  S  Knapp.  63. 

(3)  1  Moo.  P.  C.  460. 


(4)  3  Sm,  &  Giff.  481  ;  s.  c.  9  H. 
.  Ca.  193. 

(5)  8  D.  M.  &  G.  731. 
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L.  JJ.     it  is  obviously  very  difficult  to  say  that  an  author  in  Canada  is 
18G5      not  entitled  to  the  benefits  given  by  the  statute.    The  meaning  of 
the  word  "  author "  is  in  no  way  limited  by  the  statute,  and,  on 

)UTLEDGE         contrary,  the  provisions  of  the  statute  favour  the  most  ex- 

  tended  construction  of  that  word.    The  6th  section  of  the  statute 

more  especially  favours  this  extended  construction.  It  provides 
for  the  delivery,  for  the  use  of  the  British  Museum,  of  a  printed 
copy  of  every  book  within  one  month  after  the  day  on  which  the 
book  shall  first  be  published  within  the  bills  of  mortality,  or  within 
three  months  if  the  book  shall  first  be  published  in  any  other  part 
of  the  United  Kingdom,  or  within  twelve  months  after  it  shall  first 
be  published  in  any  other  part  of  the  British  dominions;  thus 
evidencing  that  books  published  in  any  part  of  the  British  domi- 
nions were  intended  to  fall  within  the  provisions  of  the  statute. 

It  was  said,  however,  for  the  Defendants,  that  the  same  word 
"  author  "  which  is  contained  in  this  statute  was  also  contained  in 
the  statute  of  Anne,  the  first  copyright  statute,  and  that  strong 
opinions  were  expressed  by  the  judges  and  by  the  Law  Lords  in  the 
House  of  Lords,  in  the  case  of  Jefferys  v.  Boosey,  that  the  word 
"  author,"  in  the  statute  of  Anne,  meant  an  author  resident  in  Eng- 
land at  the  time  of  publication,  and  that  the  same  construction 
ought  to  be  given  to  the  word  "  author,"  in  the  statute  5  &  6  Yict. 
cap.  45,  now  under  our  consideration.  But  there  is  no  provision 
in  the  statute  of  Anne,  that  the  statute  shall  extend  to  the  colonies, 
and  in  the  statute  we  are  now  considering  it  is  expressly  so 
provided. 

Several  other  arguments  were  also  urged  on  the  part  of  the 
Defendants.  It  was  first  said  that  the  statute  now  in  question 
does  not  extend  to  colonies,  like  Canada,  having  legislatures  of 
their  own.  I  have  not,  however,  any  doubt  whatever  on  this  point ; 
the  word  colonies  in  the  statute  must  extend  to  all  colonies  in  the 
absence  of  a  context  to  control  it ;  and  I  can  find  no  such  context. 

A  more  plausible  argument  on  the  part  of  the  Defendants  was 
this :  It  was  said,  and  I  assume  for  the  purposes  of  the  argument,  but 
for  that  purpose  only,  that  by  a  Canadian  statute  an  alien  coming 
into  Canada  for  the  purpose  of  publishing  a  work,  and  publishing- 
it  there,  would  not  be  entitled  to  copyright  in  the  work  so 
published ;  and  it  was  insisted  that  an  alien  coming  into  Canada 
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could  acquire  only  such  rights  as  are  given  by  the  law  of  Canada,  L.  JJ. 
and  could  not,  therefore,  be  entitled  to  copyright ;  and  some  cases  1865 
were  cited  in  support  of  this  argument.  On  examining  these  Low 
cases,  however,  they  will  be  found  to  decide  no  more  than  this  : —  KoumED( 

that  as  to  aliens  coming  within  the  British  colonies  their  civil   

rights  within  the  colonies  depend  upon  the  colonial  laws ;  they 
decide  nothing  as  to  the  civil  rights  of  aliens  beyond  the  limits  of 
the  colonies.  This  argument,  on  the  part  of  the  Defendants  is,  in 
truth,  founded  on  a  confusion  between  the  rights  of  an  alien  as  a 
subject  of  the  colony,  and  his  rights  as  a  subject  of  the  Crown. 
Every  alien  coming  into  a  British  colony  becomes  temporarily  a 
subject  of  the  Crown—bound  by,  subject  to,  and  entitled  to  the 
benefit  of  the  laws  which  affect  all  British  subjects.  He  has 
obligations  and  rights  both  within  and  beyond  the  colony  into 
which  he  comes.  As  to  his  rights  within  the  colony  he  may  well 
be  bound  by  its  laws,  but  as  to  his  rights  beyond  the  colony  he 
cannot  be  affected  by  those  laws ;  for  the  laws  of  a  colony  cannot 
extend  beyond  its  territorial  limits.  Now,  in  this  case,  the  question 
is  not  what  were,  or  are,  the  rights  of  the  Plaintiffs  within  the 
colony  of  Canada,  but  what  were,  or  are,  their  rights  in  this 
country ;  and  the  law  of  this  country  leaves  no  doubt  upon  that 
question.  By  the  25th  section  of  this  statute  it  is  enacted,  that 
all  copyright  shall  be  deemed  to  be  personal  property ;  and  in 
Calvin  s  case  (1)  it  was  decided  that  an  alien  friend  may,  by  the 
common  law,  have,  acquire,  and  get  within  this  realm  by  gift, 
trade,  or  other  lawful  means,  any  treasure  or  goods  personal  what- 
soever, as  an  Englishman,  and  may  maintain  any  action  for  the 
same.  That  case,  I  think,  is  in  all  respects  applicable  to  the  case 
before  us  ;  and  I  agree,  therefore,  in  the  opinion  of  the  Vice-Chan- 
cellor,  and  think  that  the  motion  to  dissolve  this  injunction 
must  be  refused  with  costs;  and  that  there  must  be  a  decree 
according  to  the  prayer  of  the  bill,  with  costs  to  be  paid  by  the 
Defendants. 

Sir  J.  L.  Knight  Bruce,  L.J. : — I  am  of  the  same  opinion. 


« 


(1)  7  l^ep.  1. 
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L  jj.  TAYLOK  V.  MANNEES. 

1865  Dehtor  and  Creditor — Belease — Security ^  Giving  up — Consideration, 


Nov.  10,  11,  Yhe  residuary  estate  of  a  testatrix  consisted  in  part  of  a  debt  secured  by  a 

*    ■  policy  of  assurance  on  the  life  of  the  debtor.    The  residuary  legatees  gave  up 

the  policy  to  the  debtor,  and  signified  their  intention  of  releasing  the  debt  on 
condition  of  his  paying  the  probate  and  legacy  duty  on  the  debt : — 

Held  (duhitante  Knight  Beuce,  L.J.),  that  the  payment  of  the  probate 
and  legacy  duty  formed  a  good  consideration  for  the  release  of  the  debt,  and 
that  the  debt  was  released. 

Per  TuENEE,  L.J. — Semble,  that  although  the  giving  up  of  a  security 
is  not  in  itself  a  release  of  the  debt,  yet  when  it  is  given  up  with  a  clearly 
expressed  intention  of  releasing  the  debt,  it  may  amount  to  a  release  even 
at  law. 

Per  TuENEE,  L.J. — Semhle,  also,  that  notwithstanding  the  rule  that  where 
there  is  no  release  of  a  debt  at  law,  there  is  none  in  equity,  yet  there  may 
be  considerations  which  would  prevent  the  debt  from  being  enforced  in 
equity,  although  subsisting  at  law. 

The  question  for  the  decision  of  the  Court  in  this  case  arose  out 
of  a  claim  by  the  executors  of  Mrs.  Harriet  Thachrah,  to  prove 
against  the  estate  of  Arthur  Manners,  the  testator  in  the  cause,  for 
two  sums  of  £3400  and  £3756,  and  interest. 

The  circumstances  were  as  follows : — The  testator  who  was  the  son- 
in-law  of  Mrs.  Thachrah,  was  indebted  to  the  husband  of  that  lady, 
at  the  time  of  his  death,  in  the  sum  of  £3756.  Mrs.  Thachrah 
was  the  executrix  of  her  husband,  and  after  his  death  the  testator 
became  indebted  to  her  in  a  further  sum  of  £3400.  On  the  24th 
of  October,  1855,  the  following  agreement  was  entered  into  between 
the  testator  and  Mrs.  Thachrah : — 

"  Memoeandum  that  it  is  agreed  between  us,  the  undersigned 
Arthur  Manners  and  Harriet  Thachrah,  as  follows : — The  sum  of 
£3400,  part  of  the  debt  due  from  Mr.  Manners  to  Mrs.  Thachrah, 
shall  bear  interest  at  the  rate  of  3|-  per  cent,  per  annum,  to  be 
payable  half-yearly,  and  such  principal  sum  of  £3400  shall  be 
payable  only  on  the  first  of  the  following  events  happening, 
namely  : — 1st.  On  the  decease  of  Mr.  Manners.  2nd.  On  his 
present  interest  in  the  brewery,  now  carried  on  by  him  in  partner- 
ship with  Mr.  Wells,  being  sold  or  disposed  of  by  Mr.  Manners,  or 
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the  same  ceasing  to  be  carried  on  by  him.    3rd.  In  case  of  the  L.JJ. 
decease  of  Mrs.  ThacJcrah,  then,  after  seven  years  from  her  decease,  1865 
such  principal  sum  of  £3400  shall  be  payable  by  yearly  instal-  taylor 
ments  of  £500  each.    The  above  agreement  for  deferring  the  ■^ij^-^^j.^g 

payment  of  the  principal  of  such  £3400,  is  only  to  be  in  force   

provided  Mr.  Manners  shall,  whenever  required  by  Mrs.  ThacJcrah 
or  her  executors  or  administrators,  give  to  her  or  them  a  new 
acknowledgment  for  such  part  thereof  as  may  be  unpaid,  and 
at  the  like  rate  of  interest.  The  sum  of  £3756,  which  is  agreed 
to  be  the  remainder  of  the  debt  due  from  Mr.  Manners  to  Mrs. 
ThacJcrah,  shall  be  subject  to  the  like  terms  and  conditions,  in 
all  respects  subject,  as  after  mentioned ;  but  the  first  instalment 
on  the  principal  of  such  £3756,  on  the  third  event  above  men- 
tioned, shall  not  be  payable  till  after  the  last  instalment  of  the 
said  sum  of  £3400  ;  such  sum  of  £3756,  and  the  interest  thereon, 
shall  be  a  charge  on  Mr.  Manners  share  and  interest  aforesaid  in 
the  said  brewery  business,  and  be  payable  only  out  of  the  profits 
or  produce  thereof ;  and  Mr.  Manners  shall  not  be  further  liable  in 
respect  of  such  £3756,  or  the  interest  thereof.  A  certain  policy  of 
assurance,  No.  6627,  dated  17th  of  May,  1850,  granted  by  the 
Union  Life  Assurance  Com^pany  for  £4000,  payable  on  the  decease 
of  Mr.  Manners  and  now  deposited  by  him  with  Mrs.  TJiacJcraJi, 
shall  be  held  by  her  for  securing,  out  of  the  money  to  be  receivable 
thereon,  the  payment  of  said  debt  and  interest  as  aforesaid." 


The  policy,  mentioned  in  the  agreement,  was  deposited  with 
'Mrs.  ThacJcrah,  and  notice  of  the  deposit  of  the  policy  was  duly 
given  to  the  office  in  which  the  policy  was  effected. 

Mrs.  ThacJcrah  died  on  the  10th  of  November,  1862,  having,  by 
her  will,  appointed  TJiomas  Burgoyne  and  Michael  Bimington  to  be 
her  executors,  and  having  bequeathed  the  residue  of  her  estate  to 
her  five  daughters.  The  five  daughters  of  Mrs.  TJiacJcraJi,  on  the 
3rd  of  January,  1863,  addressed  to  Mr.  Burgoyne,  who  was  the 
acting  executor  of  Mrs.  TJiacJcraJi,  the  following  letter : — 

"In  one  of  your  letters  you  mention  a  deed  executed  be- 
tween our  motlier  and  Mr.  Manners.  As  we  have  all  agreed 
that  we  db  not  wish  it  acted  on,  will  you  kindly  return  us  the 
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deed,  that  we  may  give  it  back  to  Mr.  Manners  ?  As  it  only 
concerns  ourselves,  there  can  be  no  objection  to  this.  If  there 
is  any  reference  to  the  matter  in  our  mother's  will,  we  will 
ourselves  write  to  Mr.  Bimington  to  state  our  decision." 

Miss  Elizabeth  Thackmh,  the  eldest  daughter,  in  her  affidavit, 
stated  that,  by  the  "  deed  "  in  this  letter  was  meant  the  policy  of 
assurance ;  and  that  the  intention  of  herseK  and  her  sisters  was 
to  give  the  money  secured  thereby,  but  not  a  release  of  the  debt, 
in  order  that  the  testator  might  settle  it  on  his  children." 

This  letter  was,  on  the  day  on  which  it  was  written,  shewn  by 
the  daughters  to  the  testator,  but  nothing  appears  at  this  time  to 
have  been  done  in  pursuance  of  the  letter.  Notwithstanding  the 
intention  expressed  in  the  letter,  the  agreement  remained  in  the 
hands  of  Mr.  Burgoyne,  Mr.  TTiachrah's  executor,  and  the  policy, 
which  appears  at  this  time  to  have  been  in  the  hands  of  the  testator 
(having  been  returned  to  him  in  April,  1856,  with  a  view  to  some 
arrangement  respecting  a  bonus  which  then  became  payable  upon 
it)  was  left  in  his  hands. 

Shortly  after  the  date  of  this  letter,  a  valuation  of  Mrs.  Thackmlis 
estate  was  made,  for  the  purpose  of  her  will  being  proved.  Upon 
this  occasion  there  was  a  meeting  between  the  testator  and  the 
executors  of  Mrs.  Thackrah.  At  this  meeting  the  testator  stated 
that  he  was  unable  to  pay  the  full  amount  of  the  debt  which  was 
due  from  him,  and  £5000  was  agreed  to  be  taken  as  the  estimated 
value  of  the  debt,  including  the  value  of  the  policy.  The  executors 
of  Mrs.  Thachrah  then  proved  her  will,  paying  probate  duty  upon 
her  estate  as  being  above  £20,000,  including  the  £5000,  the  esti- 
mated value  of  the  debt.  Independently  of  this  £5000,  the  pro- 
bate duty  would  have  been  payable  upon  her  estate,  as  being  of  the 
value  of  between  £17,000  and  £18,000  only,  and  the  excess  of  pro- 
bate duty  consequent  on  the  £5000  being  included  in  the  estate, 
amounted  to  £70.  In  addition  to  this  excess  of  probate  duty,  the 
five  daughters  of  Mrs.  Thackmh  would  be  chargeable  with  £50  for 
legacy  duty,  at  £1  per  cent,  on  the  £5000,  the  estimated  value  of 
the  debt. 

Soon  after  the  will  of  Mrs.  Thachrah  had  been  proved,  the 
testator  applied  to  her  executors  to  withdraw  the  notice  of  claim 
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upon  the  policy  whicli  had  been  given  to  the  insurance  office, 
as  above  mentioned,  and  thereupon  Mr.  Burgoyne,  on  the  7th  of 
March,  1863,  wrote  to  Elizabeth  Thackrah,  who  principally  acted  in 
the  matter  on  behalf  of  herself  and  her  sisters,  the  following 
letter  :-— 

"  Having  now  fully  considered  the  matter  as  to  Mr.  Manners 
debt,  I  think  it  necessary  to  have  the  inclosed  more  formal  autho- 
rity signed  by  you  and  your  sisters,  before  the  executors  act  on 
your  wishes ;  for  we  cannot  well  deliver  up  the  instrument  of 
security  itself  until  we  have  settled  the  legacy  duty  on  the  value 
of  the  debt  and  its  security,  and  Mr.  Manners,  whose  solicitors, 
Messrs.  Marson  and  Dadleij,  I  have  seen  on  the  matter,  is  rather 
pressing  to  have  the  policy  released  by  the  executors.  I  settled 
with  Mr.  Manners  and  Mr.  Bimington  that  we  must  consider  the 
present  value  of  the  debt  and  securities  as  at  least  £5000,  which 
will  give  the  amount  of  £50  or  more  payable  thereon  as  legacy 
duty,  at  one  per  cent.,  and  it  has  increased  the  probate  duty  the 
executors  have  had  to  pay  from  £280  to  £350,  being  a  difference 
of  £70  more." 

Enclosed  in  this  letter  was  the  following  formal  authority  : — 
"To  Thomas  Burgoyne,  Esq.,  and  Michael  Bimington,  Esq., 
executors  of  Mrs.  Harriet  Thachrah,  deceased.  We,  the  under- 
signed, being  the  daughters  and  residuary  legatees  named  in  the 
will  of  our  said  late  dear  mother,  hereby  authorize  and  request  you 
to  release  and  discharge  Arthur  Manners,  Esq.,  from  all  debts 
and  securities  whatever,  due  from  or  by  him  to  her.  Dated  this 
7th  of  March,  1863." 

This  formal  authority  was  signed  by  Miss  Thackrah  and  by  the 
four  other  daughters,  and  on  the  Otii  of  March,  1863,  was  returned 
by  Miss  Thachrah  to  Mr.  Burgoyne,  enclosed  in  the  following 
letter : — 

"We  have  sent  you  the  paper  signed.  We  think,  as  Mr. 
Manners  virtually  succeeds  to  the  money,  ho  should  pay  his 
proportion  of  the  probate  duty.  Will  you  explain  this  to  Mr. 
Marson  T* 

U  '2  1 


L.  J  J. 

18G5 
Taylor 

V. 

Majjneks. 
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L.JJ.         In  consequence  of  this  letter,  on  the  11th  of  March,  1863,  Mr. 
1865      Burgoyne  sent  the  following  letter  to  Mr.  Manners  solicitors, 

Taylor      VIZ. : — 

V. 

Hanneks.  «  ^j,^  ready  to  hand  you  oyer  the  written  notice,  signed  by 
the  executors,  on  receiving  our  charges,  and  subject  to  the  follo\^'- 
ing  paragraph  in  a  letter  from  Miss  ThaeJcrah  being  disposed  of, 
viz. : — '  We  think,  as  Mr.  Manners  virtually  succeeds  to  the  money, 
he  should  pay  his  proportion  of  the  probate  (and  legacy,  we  believe 
is  meant)  duty.  Will  you  explain  this  to  Mr.  Marson  T  Mr. 
Manners,  in  an  interview  here  lately  with  the  executors,  said  he 
thought  he  should  pay  such  duty,  and  arranged  the  executors 
should,  for  that  purpose,  propose  to  the  Legacy  Duty  Office  to  put 
the  value  of  his  debt  at  £5000.  The  proportion  of  probate  duty  is 
£70,  as  raising  the  estate  above  £20,000  and  under  £25,000,  instead 
of  under  £18,000  and  the  legacy  duty  would  be  £50  more." 

The  testator  then  paid  to  Messrs.  Burgoyne  &  Company  the 
sum  of  £122  2s.,  being  £70  for  the  excess  of  probate  duty,  and  £50 
for  legacy  duty,  and  £2  2s.  for  Messrs.  Burgoyne's  charges,  and 
thereupon  the  notice  to  the  insurance  office  was  withdrawn.  Upon 
the  payment  of  the  £122  2s.,  the  following  receipt  was  given  by 
Messrs.  Burgoyne  to  the  solicitors  of  the  testator  : — 

« 1863.  March  31st.  Estate  ol  Mrs.  Harriet  Thaclcrah.  Ke- 
ceived  of  Messrs.  Marson,  Dadley,  &  Marson,  &  Comjpany,  the 
sum  of  £120,  being  Mr.  Manners  proportion  of  probate  and  legacy 
duty  herein,  and  also  £2  2s.  the  amount  of  our  charges  on  Mr. 
Manners  relating  thereto. 

The  testator  died  on  the  18th  of  May,  1863,  and  the  present  suit 
was  instituted  by  creditors  for  the  administration  ot  his  estate. 

Vice-Chancellor  Stuart,  before  whom  the  cause  was  heard,  held 
that  the  whole  of  the  debt  had  been  released,  and  that  the  exe- 
cutors of  Mrs.  Thachrah  were  not  entitled  to  prove  for  any  part 
of  it  against  the  testator's  estate. 

From  this  decision  the  executors  appealed.  When  the  appeal 
came  on  before  the  Lords  Justices,  their  Lordships  directed  the 
claim  to  be  amended,  by  adding  the  names  of  the  daughters  and 


VOL.  I.] 


CHANCEEY  APPEALS. 


53 


residuary  legatees  of  Mrs.  ThacJcrah.  This  was  accordingly  done 
and  those  ladies  now  joined  with  the  executors  in  the  appeal. 

Mr.  Bacon,  Q.C.,  and  Mr.  Hardy,  for  the  appellants  : — 

The  residuary  legatees  desire  to  claim  only  the  difference  between 
the  original  debt  and  the  sum  covered  by  the  policy.  But  on 
behalf  of  the  executors,  who  are  responsible  for  the  assets,  we 
contend  that  no  part  of  the  debt  has  been  released.  The  residuary 
legatees  acted  on  imperfect  information  as  to  the  circumstances. 
They  only  intended  to  give  up  the  amount  covered  by  the  policy, 
in  order  that  it  might  be  settled  on  the  testator's  children.  But 
that  intention  was  never  carried  into  effect.  The  giving  up  of  the 
policy  was  no  release  of  the  debt  at  law ;  and  where  there  is  no 
release  at  law  declarations  of  intentions  will  not  constitute  a  release 
in  equity.    Cross  v.  Spring  (1).    Peace  v.  Hains  (2). 

Here  there  was  no  consideration  for  the  release.  The  payment 
of  probate  and  legacy  duty  was  only  in  the  nature  of  part  payment 
of  the  debt,  which  can  be  no  release  of  the  remainder. 

Mr.  Malins,  Q.O.,  and  Mr.  Swanston,  for  the  Plaintiffs;  and 
Mr.  Osborne,  Q.C.,  and  Mr.  Haynes,  for  the  executors  of  Mr. 
Manners: — 

We  admit  that  a  mere  intention  to  release  a  debt  is  not  effectual, 
but  here  there  was  what  amounted  to  a  release,  and  the  legatees 
cannot  now  revoke  it.  They  gave  up  the  security  with  an  intention 
of  forgiving  the  debt,  and  instructed  the  executors  formally  to 
release  it.  Richards  v.  Symes  (3).  Major  v.  Major  (4).  Floiver 
V.  Marten  (5).  Wekett  v.  Baly  (6).  KeJceivicli  v.  Manning!  (7). 
The  payment  of  the  probate  and  legacy  duty  was  not  a  part  pay- 
ment of  the  debt,  but  was  a  payment  forming  a  good  consideration 
for  the  release  of  the  debt.  Cheale  v.  Kenward  (8).  Norton  v. 
Wood  (9). 

Mr.  Bacon,  in  reply. 


L.  JJ. 

1865 
Taylor 

V. 

Manneks. 


(1)  6  Hare,  552. 

(2)  11  Have,  151. 


(6)  2  Bro.  P.  C.  386, 

(7)  1  De  G.  M.  &  G.  176. 

(8)  3  De  G.  &  J.  27. 
(0)  1  Kuss.  &  My.  178. 


(3)  2  Eq.  Ca.  Ab.  G17. 

(4)  1  Drew.  165. 

(5)  2  JVIy.  &  Cr.  459. 


« 
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L  jj        Nov.  25.   Sir  G.  J.  Tukner,  L. J.,  after  stating  tlie  facts  of  the 
jggg      case,  and  referring  to  the  agreement  and  letters  stated  above, 
continued : — 

Taylor 

It  is  under  these  circumstances  that  the  Vice-Chancellor  has  held 

Manners. 

■ —  that  the  executors  of  Mrs.  ThacJcrah  are  not  entitled  to  prove  these 
debts  against  the  estate  of  the  testator,  and  I  agree  in  his  Honour's 
opinion.  The  only  questions  which,  in  my  opinion,  it  is  material 
for  us  to  consider  in  this  case  are.  First,  what  was  the  nature  of 
the  transaction  between  these  parties.  Was  it  a  transaction  of 
gift,  pure  and  simple,  or  of  agreement  for  valuable  consideration  ? 
and.  Secondly,  assuming  it  to  have  been  a  transaction  of  agreement 
for  valuable  consideration,  what  was  the  subject  of  the  agreement  ? 

It  will  be  convenient  first  to  deal  with  the  second  of  these  ques- 
tions. It  was  strongly  argued  on  the  part  of  the  appellants  that  the 
transaction  between  these  parties  had  reference  to  the  policy  only  ; 
that  what  the  parties  had  in  contemplation  was  the  relinquishment 
of  the  policy  as  a  security  for  the  debt,  and  not  the  relinquishment 
of  the  debt  itself,  or  of  any  part  of  it ;  but  I  am  not  of  that  opinion. 
Some  parts  of  the  communications  between  these  parties  taken  by 
themselves  would,  no  doubt,  tend  to  the  conclusion  that  the  policy 
only  was  the  subject  of  consideration  between  them,  but  looking 
not  to  detached  parts  of  the  communications  but  to  the  whole  of 
them,  I  am  satisfied  that  they  had  reference  to  the  debt  no  less 
than  to  the  policy.  The  letters  of  Miss  ThacJcrah  to  Mr.  Burgoyne 
of  the  9th  of  March,  and  of  Mr.  Burgoyne  to  the  solicitors  of  the 
testator  of  the  11th  of  March,  seem  to  me  to  put  this  point  beyond 
all  doubt.  The  expression  used  in  these  letters  is,  "  As  he  (that 
is,  Mr.  Manners)  virtually  succeeds  to  the  money,"  and  it  is  clear 
that  the  money  here  referred  to  was  not  the  money  payable  upon 
the  policy,  but  was  the  whole  debt ;  for  the  letters  had  reference  to 
the  payment  of  the  probate  and  legacy  duty,  not  on  the  value  of 
the  policy  only,  but  on  the  £5000,  at  which  the  whole  debt  had 
been  estimated.  It  has  not,  of  course,  escaped  my  attention  that 
one  of  these  ladies,  in  an  affidavit  filed  by  her  in  support  of  the 
appellant's  claim,  has  stated  that  in  the  letter  of  the  3i'd  of  January, 
1863,  she  and  her  sisters,  in  referring  to  the  deed  between  their 
mother  and  the  testator,  meant  to  refer  to  the  policy  for  £4000, 


Taylor 
Manners. 
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but  I  think  it  very  doubtful  whether  any  evidence  can  be  received  l.  JJ. 
to  explain  the  terms  used  in  this  letter — whether  the  expression  iggs 
"  the  deed, "  used  in  the  letter  does  not  so  pointedly  refer  to  the 
agreement  of  the  24th  of  October,  1855,  as  to  preclude  the  admis- 
sibility of  any  such  evidence.  Assuming,  however,  the  evidence  to 
be  admissible,  I  think  that  no  weight  can  be  given  to  it.  The  policy 
cannot,  I  think,  have  been  intended  to  be  referred  to  as  a  deed 
between  Mrs.  Thackrah  and  the  testator,  nor  can  it  have  been 
what  these  ladies  "  desired  not  to  be  acted  on,"  which  is  another  of 
the  expressions  contained  in  the  letter.  On  this  second  point, 
therefore,  my  opinion  is,  that  the  transaction  between  these  parties 
had  reference  to  the  whole  debt,  and  not,  as  contended  for  by  the 
appellants,  to  the  policy  only. 

I  proceed  then  to  consider  the  first  question,  whether  the 
transaction  between  these  parties  was  one  of  pure  and  simple 
gift,  or  of  agreement  for  valuable  consideration.  That  the 
transaction  in  its  inception  was  one  of  pure  and  simple  gift 
merely  does  not,  I  think,  admit  of  any  doubt.  It  was  plainly 
so  in  January,  1863.  Upon  the  case,  as  it  then  stood,  there  was 
no  more  than  an  intention  to  give,  communicated,  indeed,  to  the 
testator,  but  in  no  way  carried  into  effect.  At  law  there  w^as 
certainly  no  perfect  gift,  and  a  court  of  equity  as  certainly  will  not 
enforce  a  mere  intention  to  give.  If,  therefore,  the  case  had  rested 
here,  I  feel  no  doubt  that  the  appellants  would  have  been  entitled 
to  our  judgment  in  their  favour  upon  this  appeal,  but  the  trans- 
action, as  it  seems  to  me,  changed  its  character^ in  March,  1863.  I 
think  that  what  then  passed  amounted  to  a  proposal  by  the 
executors  of  Mrs.  Tliachrah,  under  the  direction  of  the  five 
daughters  to  the  testator,  that  he  should  be  considered  as  suc- 
ceeding to  the  money,  meaning,  as  I  have  before  shewn,  the  whole 
debt,  upon  the  terms  of  his  paying  the  probate  and  legacy  duty 
upon  the  £5000,  at  which  the  debt  was  valued,  and  to  an  accept- 
ance by  the  testator  of  that  proposal,  and  payment  made  by  him 
upon  tlie  faith  of  it.  Both  the  letters  of  the  7th,  9th,  and  11th  of 
Marcli,  and  the  receipt  given  by  Messrs.  Biirgoyne  to  the  solicitors 
of  tlie  testator,  confirm  this  view.  Here,  therefore,  wc  find  the 
testator  paying  tlio  probate  and  legacy  duty  at  the  instance  of  the 
executojl^  and  danj^fhtors  of  Mrs.  Thackrah,  on  the  iaitli  of  his 
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L.  JJ.     being  entitled  to  the  debt,  and  I  can  see  no  distinction  between  bis 

1865      paying  this  consideration  and  his  haying  given  any  other  conside- 

Taylok     ration  for  the  same  purpose.    It  was  a  bargain  between  the  parties, 

^'  and  it  is  clear  from  the  evidence  that  what  was  done  was  fully 
Banners. 

  understood  and  intended  on  both  sides.     The  executors  and 

daughters  of  Mrs.  TJiackrah  have,  therefore,  no  equity  to  be 
relieved  from  it ;  and,  I  think,  that  having  entered  into  this 
arrangement,  and  received  the  consideration,  they  cannot  now  be 
entitled  to  claim  the  debt  from  the  testator's  estate. 

It  was  attempted  on  their  part  to  meet  this  view  of  the  case  by 
alleging  that  what  took  place  at  the  time  we  are  now  considering 
had  reference  only  to  the  withdrawal  of  the  notice  to  the  insurance 
office,  and,  therefore,  affected  only  the  policy  as  a  security  for  the 
debt,  and  not  the  debt  itself;  but  I  think  that  this  argument 
cannot  be  maintained.  It  is  true  that  the  withdrawal  of  the  notice 
as  to  the  policy  was  the  subject  then  immediately  under  conside- 
ration, but  the  letters  and  receipt  shew  that  the  ground  on  which 
the  notice  was  to  be  withdrawn  was  that  the  testator  succeeded  to 
the  money,  meaning,  as  I  have  already  more  than  once  said,  the 
whole  of  the  money  which  was  due  from  him. 

Much  was  said  in  the  course  of  the  argument  before  us  upon  other 
points ;  upon  the  one  side,  that  there  could  be  no  release  of  the  debt 
in  equity  unless  there  was  a  release  of  it  at  law  ;  and  on  the  other 
side,  that  there  was  in  this  case  a  perfect  release  of  the  debt  by  the 
policy  having  been  given  up.  But  I  do  not  think  it  necessary  to 
enter  into  these  poijits,  and  I  give  no  opinion  upon  them.  It  may 
be  right,  however,  for  me  to  say  that  I  am  not  satisfied  that  where 
the  intention  is  clear  to  release  a  debt,  and  a  security  is  given,  up, 
which  covers  the  whole  debt,  as  I  think,  upon  the  true  construction 
of  the  agreement,  the  policy  in  this  case  did,  the  debt  would  not  be 
released  at  law ;  nor,  assuming  that  there  can  be  no  release  of  a 
debt  in  equity  unless  it  be  released  at  law,  am  I  satisfied  that 
there  may  not  be  considerations  which  would  in  this  Court  prevent 
the  debt  from  -being  enforced,  although  it  might  be  subsisting  at 
law. 

Some  attempt  was  made  on  the  part  of  the  appellants  to 
support  their  case  upon  the  ground  that  what  passed  as  to  the 
relinquishment  of  the  debt  proceeded  upon  the  footing  of  an  agree- 
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ment  by  the  testator  to  settle  it  upon  his  children,  but  I  think  L.  JJ. 

that  the  evidence  fails  to  prove  any  such  agreement,  and  upon  the  18G5 

ground  which  I  have  stated,  I  am  of  opinion  that  the  order  of  the  Taylob 

Vice-Chancellor  in  this  case  is  correct,  and  that  this  appeal  must  be  ]y|^j!!i^jjrvs 

dismissed ;  but  from  the  difficulty  in  the  case  I  think  it  should  be   

dismissed  without  costs. 

Sir  J.  L.  Knight  Bruce,  L  J. : — 

I  have  not  ceased  to  consider  this  case  with  great  and  unusual 
anxiety.  The  first  question  is,  whether  the  transaction  is,  from  its 
nature,  capable  of  being  supported  without  valuable  consideration ; 
and  I  am  not  satisfied  that  from  its  nature  it  is  capable  of  being 
supported  without  valuable  consideration. 

The  next  question  is,  whether  there  was  valuable  consideration ; 
and  looking,  on  the  one  hand,  at  the  total  amount  of  debt  due  to 
the  appellants,  and  on  the  other,  to  the  smaller  amount  of  the  two 
sums  which  were  paid  by  the  debtor  for  the  probate  and  legacy 
duty,  I  am  not  satisfied  that  there  was  valuable  consideration. 
Whether  the  payment,  in  fact,  amounted  to  anything  more  than  a 
payment  by  a  debtor  to  his  creditor  of  a  less  amount  than  the  sum 
due,  or  whether  it  was  such  a  transaction  as  is  capable  of  being 
supported  on  the  ground  of  contract,  I  am  not  satisfied.  Although 
the  two  small  sums  were  paid  for  legacy  and  probate  duty,  and 
were  not  paid  directly  to  the  debtor,  I  am  not  satisfied  that  such 
payment  stands  on  a  better  footing  than  a  payment  of  a  less  sum 
by  a  debtor  to  a  creditor  instead  of  the  whole  amount. 

I  doubt,  therefore,  as  to  the  proper  order  to  be  made ;  but  the 
agreement  of  my  learned  brother  with  the  Vice-Chancellor,  disposes 
of  the  case.  It  is  satisfactory  to  me  that  my  learned  brother 
thinks  that  the  appeal  should  be  dismissed  without  costs. 
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L.JJ.  COCHEANE  V.  WILLIS. 

Agreement— -Consideratiorif  want  of-— Mistake. 

Nov.  6, 7.  A  tenant  in  tail,  expectant  on  the  death  of  a  tenant  for  life  who  was  in- 

solvent,  being  desirous  of  preserving  the  timber  on  the  estate  from  being  cut 
signed  an  agreement  with  the  agent  of  the  assignee  of  the  tenant  for  life, 
agreeing  that  the  assignee  should  have  the  same  right  to  the  timber  as  if  he 
had  actually  cut  it,  on  a  past  day  named,  which  was  prior  to  the  death  of  the 
-  tenant  for  life;  and  the  assignee  agreed  to  refrain  from  cutting  it  for  a 
month.  It  turned  out  that  the  tenant  for  life  was  dead  at  the  date  of  the 
agreement,  although  both  the  tenant  in  tail  and  the  agent  of  the  assignee 
were  ignorant  of  the  fact : — 

Seldy  that  the  agreement  was  founded  on  a  mistake,  and  was  without  con- 
sideration, and  the  court  refused  to  enforce  it. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Eolls. 

In  June,  1863,  Joseph  Willis,  who  was  a  merchant  at  Calcutta, 
became  insolvent,  and,  by  an  order  of  the  Insolvent  Court  at 
Calcutta,  dated  the  17th  of  that  month,  all  his  property,  real  and 
personal,  became  vested  in  the  Plaintiff,  John  Cochrane,  the  official 
assignee. 

At  the  time  of  his  insolvency,  Josej)h  Willis  was  tenant  for  life, 
"without  impeachment  of  waste,  of  an  estate  consisting  of  a  mansion 
house  called  Halsnead  Hall,  and  certain  freehold  lands  in  the 
county  of  Lancaster,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  his  brother,  the  Defendant,  Daniel 
Willis,  for  life,  with  remainder  to  the  Defendant,  Henry  Bodoljjh 
Willis,  his  eldest  son,  in  tail  male,  with  remainder  over.  The 
house  and  park,  which  contained  a  considerable  quantity  of 
timber,  were  kept  in  hand  and  farmed  by  Daniel  Willis,  who 
acted  as  the  agent  of  his  brother,  and  managed  his  property  in 
England. 

On  the  6th  of  August,  1863,  Messrs.  Graham  &  Lyde,  solicitors, 
of  London,  received  a  letter  from  the  Plaintiff  appointing  them  his 
attorneys  to  do  all  necessary  acts  in  the  insolvency  of  Joseph 
Willis,  and  instructing  them  immediately  to  take  possession  of  and 
realize  the  insolvent's  property  in  England. 

On  the  same  day  Messrs.  Graham  &  Lyde  wrote  to  Daniel  Willis, 
who  was  residing  at  Liverpool,  informing  him  of  the  instructions 
they  had  received,  and  requesting  him  to  furnish  them  with 
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information  as  to  the  property  of  his  brother.    They  subsequently  ^- 
wrote  other  letters  to  Daniel  Willis  and  his  solicitors,  Messrs.  1^65 
Lawrance,  Flews,  c&  Boivyer,  complaining  of  the  delay  in  sending  Cocheane 
the  information  required,  and  ultimately  threatened  legal  pro-  wu-lis. 
ceedings ;  but  no  information  was  furnished  them  until  the  22nd 
of  October,  when  Daniel  Willis  sent  them  a  paper  purporting  to  be 
a  report  of  the  property  of  the  insolvent. 

Messrs.  Graham  &  Lyde  considered  that  the  delay  had  been 
purposely  interposed  by  Daniel  Willis,  and  that  the  information, 
which  was  at  length  furnished  them,  was  unsatisfactory  and 
insufficient;  and  Mr.  Lyde,  accompanied  by  one  of  his  clerks, 
forthwith  went  down  to  Halsnead,  and,  on  the  28th  of  October, 
took  possession  of  the  house  and  adjacent  property  in  the  name  of 
the  official  assignee.  On  the  30th  of  October  a  meeting  took  place 
between  Mr.  Lyde,  Daniel  Willis,  and  his  eldest  son,  Henry  Eodolph 
Willis,  at  which  /.  W,  Farrar,  a  nephew  of  Daniel  Willis,  was  also 
present  as  their  legal  adviser,  and  Mr.  Lyde  again  complained  of 
the  delay  in  furnishing  information,  which,  as  he  represented,  had 
prejudiced  the  creditors  of  the  insolvent.  He  stated  that  he  had 
a  right  to  cut  all  the  timber  on  the  estate,  which  he  threatened  to 
do  at  once,  unless  the  Defendants  would  execute  an  agreement 
which  he  had  prepared,  in  order  that  the  assignee  might  be  put 
in  the  same  position  as  if  he  had  been  able  to  take  possession 
when  the  information  was  first  applied  for.  Accordingly  the 
parties  executed  an  agreement  of  that  date,  which  was  as  fol- 
lows :— 


"  Memorandum  of  Agejj^ement  made  and  entered  into  between 
Daniel  Willis,  &c.,  and  Henry  Bodolph  Willis,  &c.,  of  the  one 
part,  and  John  Cochrane,  Esq.,  of  Calcutta,  Barrister-at-Law, 
Official  Assignee  of  the  Court  for  the  Eelief  of  Insolvent  Debtors 
at  Calcutta,  of  the  other  part.  Whereas,  Joseph  Willis  has  been 
adjudged  an  insolvent  by  the  said  Court.  And  whereas  the  said 
Daniel  Willis  was  agent  in  England  of  the  said  Joseph  Willis,  and 
heard  of  such  insolvency  on  or  about  the  ()th  day  of  August  List. 
And  whereas,  Messrs.  Graham  Lyde,  the  agents  in  England  of 
the  said  John  Cochrane,  at  once  applied  to  the  said  Daniel  Willis 
for  a  statonicnt  of  the  assols  of  ihv  said  Jo^ej)]}  Willix.  and  to  be 
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L.  JJ.     put  in  possession  of  such  information  as  would  enable  them  to  act, 
1865      which  the  said  Daniel  Willis  has  until  within  the  last  few  days 
CocHRAjjE    delayed  to  do.    And  whereas,  the  said  Messrs.  Graham  &  Lyde 
Willis      ^^^^  called  upon  the  said  Daniel  Willis  forthwith  to  put  them,  as 

  representing  the  said  John  Cochrane,  in  the  position,  so  far  as 

represents  the  assets  of  the  said  Joseph  Willis,  they  would  or 
might  have  been  in  if  the  said  Daniel  Willis  had,  on  their  applica- 
tion in  August  last,  at  once  put  them  in  possession  of  such  estate 
and  effects.  And  whereas,  the  said  Daniel  Willis  and  Henry 
Bodolph  Willis  are  respectively  interested  in  reversion  in  all  or  a 
portion  of  the  real  and  leasehold  hereditaments  and  premises 
situate  in  the  parishes  of  Prescott,  and  Huxton,  and  Bolton-le-Moors, 
or  one  or  more  of  the  townships  thereof  respectively,  or  elsewhere, 
lately  in  the  possession  of  the  said  Daniel  Willis,  as  such  agent  as 
aforesaid.  And  whereas,  in  particular  the  said  Messrs.  Graham  & 
Lyde  have  called  upon  the  said  Daniel  and  Bodoljoh  Willis  to  put 
them  in  such  position  as  aforesaid  as  regards  the  timber  and 
timberlike  trees,  and  other  trees,  plantations,  and  underwood,  in 
and  upon  the  said  hereditaments  and  premises,  and  as  regards  all 
fixtures  and  quasi-fixtures,  articles,  and  things,  in  or  about  the 
same  which,  as  representing  the  said  official  assignee,  and 
through  him  the  said  Josejph  Willis,  they  were  entitled  to  fell, 
cut  down,  root  up,  or  move  and  carry  away  on  the  15th  day  of 
August  last,  and  threaten,  if  the  said  Daniel  Willis  and  Henry 
Bodolfh  Willis  decline  to  enter  into  such  engagement  forthwith,  to 
fell,  cut  down,  root  up,  and  move,  and  carry  away  the  same,  so  far 
as  they  legally  can  or  may.^  And  whereas,  the  said  Daniel  Willis 
and  Henry  Bodolph  Willis,  being  very  desirous  to  avert  if  possible 
such  a  course,  which  would  irreparably  injure  the  said  heredita- 
ments and  premises,  have  offered  and  agreed  to  enter  into  the 
agreement  and  arrangement  hereafter  contained.  Now  it  is 
mutually  agreed  by  and  between  the  said  Daniel  Willis  and  Henry 
Bodolph  Willis,  and  each  of  them  apart  from  the  other,  on  the  one 
part,  and  the  said  John  Cochrane  on  the  other  part,  as  follows : — 
1st.  That  the  said  John  Cochrane,  as  such  assignee  as  aforesaid, 
shall  be  and  be  deemed  and  taken  as  entitled  to  the  said  timber- 
like trees  and  other  trees,  plantations,  and  underwood  in  or  upon 
the  said  hereditaments  and  premises,  and  the  said  fixtures  and 
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quasi-fixtures,  articles,  and  things,  in  or  about  the  same,  as  if  the      L.  JJ. 
same  had  been  respectively  ielled,  cut  down,  rooted  up,  removed,  18G5 
and  carried  away  by  him  on  the  15th  day  of  August  last.    2nd.  cocheane 
That  the  said  Daniel  Willis  and  Henry  Bodoljoh  Willis,  to  the  -v^illis 

extent  of  and  according  to  their  respective  interests  in  the  said    . 

hereditaments  and  premises,  present  or  future,  will  carry  out  this 
asfreement.  3rd.  That  nothing  herein  contained  shall  be  con- 
strued  as  giving  the  said  John  Cochrane  any  right,  title,  and 
interest  besides  what  he  had  or  could  have  exercised  on  the  said 
15th  day  of  August,  or  since.  4th.  That  the  said  John  Cochrane 
shall  not  fell,  cut  down,  root  up,  or  move,  or  carry  away  any 
timber,  fixtures,  or  quasi-fixtures  in  or  about  the  said  heredita- 
ments before  the  :  st  of  December  next." 

Josejph  Willis  was  dead  at  the  time  of  the  execution  of  this 
agreement,  although  the  fact  was  not  known  to  any  of  the  parties. 
He  died  on  the  24th  of  September,  being  of  the  age  of  74  years, 
and  unmarried.  His  death  was  known  to  the  Plaintiff  at  Calcutta 
on  the  following  day,  but  the  news  did  not  reach  Messrs. 
Graham  <&  Lyde,  or  the  Defendants,  till  early  in  the  month  of 
November. 

The  Defendants  subsequently  repudiated  the  agreement,  and 
the  present  bill  was  filed,  praying  for  a  declaration  that  the 
timber  and  the  fiixtures  in  the  mansion  house  ought  to  be  in  equity 
considered  as  if  they  had  been  felled  for  the  benefit  of  the  creditors 
of  the  insolvent,  on  the  15th  of  August,  1863,  and  for  consequential 
relief. 

The  Master  of  the  Kolls  dismissed  the  bill  with  costs,  and  from 
this  decision  the  Plaintiff  appealed. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Swanston,  for  the  Plaintiff  : — 

There  was  no  fraud  or  mistake  in  making  the  agreement  of 
October,  1863.  All  parties  knew  that  Josej)h  Willis  s  life  was 
uncertain,  and  that  it  was  doubtful  whether  he  was  then  alive. 
The  date  of  the  15th  of  August  was  fixed  on  as  a  date  when  he 
was  known  to  be  alive.  The  agents  of  the  Plaintiff  had  been 
unwilling  to  press  for  possession  of  the  estate,  and  they  had  been 
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L.  JJ.     deluded  by  Daniel  Willis,  wlio  had  promised  them  information, 
1865      which  he  had  delayed  to  give.    The  agreement  was  a  family 
Cochrane   arrangement  which  the  Court  would  support. 

V. 

Willis. 

  Mr.  Selwyn,  Q.C.,  Mr.  Hohhouse,  Q.C.,  and  Mr.  Lawrance,  for  the 

Defendants. 

Daniel  Willis  had  been  guilty  of  no  fault.  He  had  given  the 
information  which  was  required;  but  it  was  not  his  duty  to 
facilitate  the  Plaintiff  in  taking  possession.  There  was  no 
consideration  for  the  agreement.  It  was  an  oppressive  bargain 
which  this  Court  will  not  enforce.  Day  v.  Newman  (1),  Wed(/- 
wood  V.  Adams  (2),  FaleJce  v.  Gray  (3).  The  agreement  was  based 
on  mistake,  and  when  the  mistake  was  discovered  the  whole 
foundation  of  it  was  swept  away.  The  Defendants  were  in  fact 
dealing  with  their  own  property,  not  knowing  it  was  theirs.  Bingr- 
ham  V.  Bingham  (4),  McCarthy  v.  Decaix  (5),  Harnett  v.  Yeild- 
ing  (6).  The  Plaintiff  being  at  Calcutta  knew  that  Joseph  Willis 
was  dead,  and  he  cannot  take  advantage  of  his  agent's  ignorance 
of  what  he  knew  himself. 

Mr.  Baggallay,  in  reply. 

Sir  J.  L.  Knight  Beuce,  L.J. 

It  is  obvious  that  the  question  of  the  continuing  life  of  Joseph 
Willis  at  the  date  of  the  agreement  (the  30th  October)  was  a  most 
material  question.  It  is  plain  that  if  the  Defendants  entered  into  the 
agreement  with  the  understanding  and  under  the  belief,  whether 
prudently  or  imprudently  entertained,  that  Joseph  Willis  was 
alive,  and  if  they  have  a  right  to  allege  that  understanding  as 
against  Cochrane,  then,  without  doubt,  there  has  been  a  misappre- 
hension and  a  mistake  as  to  what  is  a  most  material  fact.  The 
mere  circumstance  that  Joseph  Willis  was  absent,  far  away, 
and  that  it  could  not  be  certainly  known  whether  he  was 
alive  or  dead,  and  therefore  that  a  degree  of  uncertainty  was 


(1)  2  Cox,  77. 

(2)  6  Beav.  600. 

(3)  4  Drew  651. 


(4)  1  Ves.  sen.  126» 

(5)  2  K.  &  M.  614. 

(6)  2  Sell.  &  Lef.  549. 
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unavoidable  does  not  appear  to  me  important.    The  Plaintiff     L.  JJ. 
entered  into  the  agreement  on  the  supposition  that  the  life  was  1865 
continued.  Co^^-e 
It  is,  however,  argued  that  this  was  not  the  case,  and  that  the  ^yj^Ljg 

words  of  the  agreement,  particularly  the  words  "  interest,  present   

or  future,"  and  the  collateral  evidence,  show  that  the  agreement 
was  to  take  effect  and  the  timber  to  be  paid  for,  whether  in  point 
of  fact  the  estate  was  the  estate  of  the  Defendants  or  not.  It 
appears  to  me,  however,  that  this  is  not  the  effect  of  the  words 
"  present  or  future,"  or  of  the  evidence.  As  both  the  contents  of 
the  documents  and  the  accompanying  evidence  stand,  it  must  be 
taken  to  have  been  assumed  on  the  part  of  Graham  &  Lyde  and 
the  Defendants  that  Joseph  Willis  was  alive  at  the  time.  That 
Cochrane  knew  him  to  be  dead  I  assume  to  be  immaterial,  as  I  am 
not  sure  that  it  ought  to  be  taken  into  account,  as  his  agents  in 
England,  whether  wisely  or  unwisely,  were  acting  under  the  belief 
that  Joseph  Willis  was  alive.  This  was  assumed  by  all  parties ; 
but  it  appears  that  in  reality  Joseph  Willis  had  been  dead  more 
than  a  month,  and  therefore  there  was  substantially  an  absence  of 
consideration  and  substantially  a  mistake ;  and  it  would  be  contrary 
to  all  the  rules  of  Equity  and  Common  Law  to  give  effect  to  such 
an  agreement,  or  to  hold  that  a  person  ought  to  be  bound  by  it. 
The  Master  of  the  EoUs  was  right,  and  the  bill  must  be  dis- 
missed with  costs. 

Sir  G.  J.  Turner,  LJ.: — 

I  entirely  agree  with  the  Master  of  the  Rolls,  and  with  all 
that  has  fallen  from  my  learned  brother  as  to  what  was  intended 
by  the  parties  to  the  agreement.  It  was  entered  into  on  the 
assumption  that  Jose])h  Willis  was  alive,  and  was  only  intended 
to  take  effect  on  that  assumption.  Mr.  Baggallatj  laid  great  stress 
on  the  fact  of  the  15th  of  August  being  mentioned,  and  asked  for 
what  reason  it  was  inserted  in  the  agreement,  if  it  were  not  for 
the  reason  that  it  was  uncertain  whether  Joseph  Willis  was  alive 
subsequently  to  that  date.  It  is  impossible  to  say  for  certain  why 
til  at  date  was  introduced,  but  the  evidence  tends  to  show  that  it 
was  introduced  on  the  supposition  that  nine  days  would  have  been 
a  sufficient  interval  for  Daniel  Willis  to  have  given  the  required 
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L.  JJ.     information,  and  it  was  wished  to  fix  some  time  at  which  the  state 
1865      of  the  property  might  have  been  ascertained. 
CocHEANE       ^  think  there  is  a  further  reason  for  not  giving  effect  to  this 
Wnxis     agreement.    As  Joseph  Willis  died  on  the  24th  of  September, 

  beyond  all  doubt  the  timber  was  the  property  of  Daniel  Willis^ 

as  tenant  for  life  of  the  estate.  But  what  is  the  effect  of  the 
agreement  ?  It  is  that  the  timber  which  was  really  the  property 
of  Daniel  Willis  was  to  become  the  property  of  Josejpli  Willis  or 
his  assignee.  What  was  the  consideration  for  this?  That  the 
assignee,  who  had  no  right  to  the  timber,  should  not  proceed  to 
cut  it  till  the  1st  of  December.  I  see  no  other  consideration, 
and  I  have  no  idea  that  the  Court  will  enforce  such  an  agreement, 
by  which  a  man,  not  knowing  his  rights,  gives  up  property  for  no 
other  consideration  than  that  a  person  who  in  the  result  had  no 
right  to  it,  should  agree  not  to  exercise  rights  which  he  assumed 
that  he  had.  The  case  of  Bingham  v.  Bingham  bears  so  strongly 
on  this  case,  and  the  hardship  is  such,  that  thcv  Court  will  not 
enforce  the  agreement,  but  will  leave  the  parties  to  any  remedy 
which  they  may  have  at  law.  The  bill  was  properly  dismissed, 
and  the  appeal  must  be  dismissed  with  costs. 


L.JJ.  JOHN  V,  LLOYD. 

Practice — Amendment  of  Bill — Beprint. 


Nov.  7. 


Althougli  the  amendments  in  a  bill  do  not  exceed  in.  any  one  place  two 
folios,  the  Clerk  of  Eecords  and  Writs  has  a  discretion  to  refuse  to  file  it 
without  reprint,  if  the  amendments  are  numerous  and  complicated. 

In  this  case  the  Clerk  of  Eecords  and  Writs  had  declined  to  file 
an  amended  bill  on  the  ground  that  the  amendments  were  of 
such  a  nature  that  the  bill  ought  to  be  reprinted.  Application  had 
been  made  to  Vice-Chancellor  Stuart,  who  agreed  with  the  Clerk 
of  Eecords  and  Writs,  and  refused  the  application. 

It  appeared  that  the  bill  was  amended  to  a  considerable  extent 
in  various  places,  but  in  no  one  place  did  the  amendment  exceed 
two  folios  of  ninety  words  each. 
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John 

V. 

Lloyd. 


The  Consolidated  Order  ix.,  rule  18,  directs  that  where  an  ^  jj^ 
amendment  of  a  bill  might  formerly  have  been  made  without  a  jggg 
new  ingrossment  thereof,  a  bill  may  be  amended  by  written 
alterations  in  the  printed  bill  which  has  been  filed,  and  by 
additions  on  paper  to  be  interleaved  therewith,  if  necessary.  But 
where  such  amendment  could  not  formerly  have  been  made 
without  a  new  ingrossment,  it  shall  be  made  by  a  reprint  of 
the  bill. 

By  the  former  practice  a  new  ingrossment  was  not  considered 
necessary  if  no  amendment  extended  to  more  than  two  folios  of 
ninety  words  each,  in  one  place  (1). 

Mr.  Everitt  applied  for  a  direction  that  the  bill  should  be 
filed,  and  referred  to  Stone  y.  Bavies  (2),  by  which  it  was  decided 
that  the  rule  requiring  a  new  print  of  the  bill,  if  any  amend- 
ment exceeded  two  folios,  was  compulsory.  He  contended  that 
in  like  manner  the  Clerk  of  Eecords  and  Writs  had.  no  dis- 
cretion to  refuse  to  file  a  bill  if  no  amendment  exceeded  that 
length. 

The  Lord  Justice  Tuenee,  having  looked  at  the  amended  bill, 
said  that  the  amendments  were  numerous  and  complicated,  and 
rendered  the  bill  extremely  difficult  to  read  in  its  present  state.  It 
would  be  an  inconvenient  precedent  to  require  such  a  bill  to  be  filed 
without  a  fresh  print.  He  thought  there  must  be  some  discretion 
in  the  Clerk  of  Eecords  in  Writs. 

The  Lord  Justice  Knight  Bruce  concurred,  and  the  appli- 
cation was  refused. 

(1)  The  regulation  that  foUos  are  to     Charges  iv.,  rule  4)  is  not  applied  to 
be  reckoned   at   seventy-two  words     this  subject, 
ciich  (Con sol.  Regulations  as  to  Fees  and       (2)  3  D.  M.  &  G.  240. 
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TIPPING  V.  ST.  HELEN'S  SMELTING  COMPANY. 

H.  sold  land  to  persons  who  were  described  in  the  conveyance  as  copper- 
smelters  and  co-partners,  and  as  purchasing  for  the  purposes  of  the  partner- 
ship; and  who,  between  the  contract  and  conveyance,  nearly  completed 
smelting  works  on  the  lands.  H.  subsequently  sold  neighbouring  land  to 
the  Plaintiff,  who  bought  with  full  notice  of  the  existence  of  the  copper- works. 
The  Plaintiff  recovered  judgment  at  law,  with  substantial  damages,  for  injury 
done  to  this  land  by  the  smoke  of  the  works,  and  then  filed  his  bill  for  an 
injunction.  Y.C.  Wood  held  that  the  Plaintiff's  having  come  to  the  nuisance 
did  not  disentitle  him  to  equitable  relief,  and  that  jET.'s  having  sold  the 
site  of  the  works  with  full  knowledge  that  such  works  would  be  erected  on  it 
did  not  disentitle  him  or  those  claiming  under  him  to  complain  of  any 
nuisance  which  the  works  might  occasion,  and  his  Honour  granted  an  inter- 
locutory injunction : — 

Held,  on  appeal,  that  the  injunction  had  been  rightly  granted. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Yice- 
Chancellor  Wood,  granting  an  interlocutory  injunction  to  restrain 
the  Defendants  from  injuring  the  Plaintiff's  land  by  the  smoke 
from  their  works. 

In  August,  1859,  part  of  the  estate  of  Sir  Henry  de  JSogMon, 
near  8t.  Helens,  was  put  up  for  sale  in  lots.  A  Mr.  Critchley 
bought  at  the  sale  one  of  the  lots,  being  the  land  on  which  the 
Defendant's  works  were  afterwards  erected.  He  bought  it  for  the 
purpose  of  copper-works,  obtained  immediate  possession,  and 
immediately  commenced  erecting  copper-works,  which  were  nearly 
completed  before  the  14th  of  March,  1860,  on  which  day  the 
purchase  was  completed.  The  conveyance  was  made  to  Lord 
Alfred  Paget,  Mr.  Critchley,  and  another,  described  therein  as 
co-partners  and  copper-smelters,  and  it  was  recited  that  the 
purchase  had  been  made  on  behalf  of  the  partners  and  for  the 
purposes  of  the  partnership. 

In  July,  1860,  Sir  Henry  de  Hoghton  put  up  for  sale  other  parts 
of  his  property,  including  Bold  Hall  and  the  park  belonging  to  it. 
The  Plaintiff  became  the  purchaser.    It  was  admitted  by  the 
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Plaintiff,  that  when  he  entered  into  the  contract  he  had  seen  L.  jj. 
a  large  chimney  which  formed  part  of  the  works  now  belong-  1865 
ing  to  the  Defendants  and  was  aware  that  it  belonged  to  copper-  Tippekg 

works.  St.  Helen's 

It  was  in  evidence  that  there  were  already  many  chemical  Smelting  Co. 
works  in  the  neighbourhood  of  St  Helens,  emitting  a  large  quan- 
tity of  deleterious  vapour,  but  it  did  not  clearly  appear  that  the 
Plaintiff's  property  had  ever  sustained  any  appreciable  injury  from 
them. 

In  1861  a  company  was  projected  for  the  purpose  of  carrying  on 
the  copper-works  above  mentioned.  The  Plaintiff  had  already 
perceived  that  injury  was  done  to  his  trees  by  the  smoke,  and 
understanding  that  the  company  would  carry  on  the  works  on  a 
larger  scale,  he  entered  into  communication  with  the  promoters. 
The  company  was  incorporated  in  June,  1862,  and  after  some 
correspondence — no  arrangement  being  come  to — the  Plaintiff  in 
July,  1863,  commenced  an  action  against  the  company.  The 
company  pleaded  not  guilty,  and  on  the  27th  of  August,  1863,  a 
verdict  was  found  for  the  Plaintiff,  with  £360  damages.  In 
November,  1863,  an  application  for  a  new  trial  was  refused  by  the 
Court  of  Queen's  Bench.  In  November,  1864,  this  decision  was 
affirmed  by  the  Exchequer  Chamber,  and  on  the  5th  of  July, 
1865,  by  the  House  of  Lords. 

The  Plaintiff  then  on  the  10th  of  July,  1865,  filed  his  bill  to 
restrain  the  Defendants  from  using  their  works  so  as  to  injure  his 
estate,  and  for  an  account  of  damage  since  the  time  up  to  which 
damages  had  been  obtained  at  law. 

An  injunction  was  moved  for  before  Vice-Chancellor  Wood. 
His  Honour  held  that  the  fact  of  the  Plaintiff  havimr  come  to  the 
nuisance,  did  not  disentitle  him  to  the  aid  of  a  Court  of  equity. 
As  regarded  the  site  of  tlie  works  having  been  purchased  from  the 
same  vendor  for  the  purpose  of  erecting  copper- works,  and  be! ore 
the  purchase  by  the  Plaintiff,  liis  Honour  considered  that  the  case 
was  not  the  same  as  if  the  vendor  had  erected  copper-works  and 
sold  them  to  the  Defendants,  and  that  his  selling  the  land  with 
the  knowledge  that  the  purchasers  intended  to  erect  copper-works 
upon  it,  did  not  debar  him,  or  those  claiming  under  him,  from 
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L.JJ.     complaining  of  any  nuisance  tliat  might  arise  therefrom  to  the 
1865      other  parts  of  his  property.     With  respect  to  an  allegation, 
Ti^NG     supported  to  some  extent  by  evidence,  that  the  existence  of  the 
St  Helen's  copper-works  was  mentioned  during  the  negociations  between  the 
Smelting  Co.  Plaintiff  and  Sir  Henry  de  HogJiton,  and  produced  an  abatement  in 
the  price,  his  Honour  considered  that  the  existence  of  a  nuisance, 
though  liable  to  be  suppressed  by  legal  proceedings,  was  a  fair 
ground  for  an  abatement  of  price,  and  that  it  could  not  be  inferred 
from  the  fact  of  such  abatement  having  been  made,  that  the 
purchasers  had  agreed  to  give  up  the  right  to  complain  of  the 
nuisance.    His  Honour  accordingly  granted  an  injunction,  which 
the  Defendants  now  moved  to  discharge. 

The  Attorney-General  (Sir  B.  Palmer)^  Mr.  Giffard,  Q.C.,  and 
Mr.  Jaclcson,  for  the  Appellants : — 

The  persons  through  whom  the  Defendants  claim,  acquired  the 
site  of  their  works  from  Sir  H.  de  Hoghton,  for  the  purpose  of 
copper-works,  before  the  Plaintiff's  purchase.  If  this  is  not  a  good 
defence  at  law,  as  being  in  substance  a  conveyance  of  the  land 
with  a  grant  of  the  right  to  use  it  for  copper-works,  we  contend 
that,  at  all  events,  neither  the  vendor  nor  any  person  subsequently 
claiming  under  him  with  notice,  could  complain  in  equity  of  the 
carrying  on  of  the  works.  "We  also  say  that  the  Plaintiff  having 
voluntarily  come  to  a  nuisance,  has  no  right  to  call  upon  a  Court 
of  equity  to  restrain  it,  but  ought  to  be  left  to  his  legal  rights 
and  remedies.  To  this  must  be  added,  that  the  injury  done  by 
the  Defendants'  works  is  only  a  trifling  addition  to  that  done  by 
the  numerous  works  about  St.  Helen's.  On  the  principles  acted  on 
in  Wood  V.  Suteliffe  (1),  and  BanJcarty.  Houghton  (2),  the  injunction 
ought  to  be  refused.  At  all  events,  the  Court  will  give  us  time,  it 
being  clearly  proved  that  every  effort  has  been  made  to  adopt 
processes  which  will  remove  the  nuisance,  and  that  there  is  every 
prospect  of  their  being  successful. 

Mr.  Bolt,  Q.C.,  and  Mr.  Eddis,  for  the  Plaintiff,  were  not  called 
upon. 

(1)  2  Sim.  (N.S.)  1G3.  (2)  27  Bcav.  425,  428. 
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Sir  J.  L.  Knight  Bruce,  L.J. : — 

A  judgment  at  law  has  been  obtained  by  the  Plaintiff  against 

the  Defendants,  for  a  nuisance  affecting  his  real  estate,  and  sub-  ]^ 

stantial  damages  have  been  given.    It  is  almost  of  course,  that  in  Tipping 

this  state  of  circumstances,  a  Court  of  equity  should  grant  an  St.  Helen's 

.               T  T  1         Smelting  Co. 
injunction  to  prevent  the  contmuance  oi  the  nuisance,  and  1  have   

heard  no  argument  against  it  to  which,  consistently  with  the 

established  rules,  practice,  and  doctrine  of  this  Court,  any  weight 

can  be  given.    The  cause  has  not  been  heard,  and  the  Defendants 

will  have  an  opportunity  of  urging  at  the  hearing  any  reasons 

why  the  injunction  should  not  be  made  perpetual ;  but  as  matters 

now  stand,  I  think  that  the  course  taken  by  the  Vice-Chancellor 

was  clearly  right,  and  that  the  appeal  motion  ought  to  be  refused 

with  costs. 

Sir  G.  J.  Turner,  L  J.  :•— I  agree. 


In  Be  BANK  OF  GIBEALTAR  AND  MALTA.  l.  jj. 

Company — Winding-up — Companies  Act,  1862  (25  &  26  Vict.  c.  89,  s.  165.) 

A  company  being  in  course  of  voluntary  winding-up,  a  Petition  was  pre-  ^  ^'  ^ 
sented,  under  the  165th  section  of  the  Companies  Act,  1862,  by  some  of  the 
contributories,  charging  the  directors  with  misappKcation  of  moneys  of  the 
company,  and  praying  a  winding-up  by  the  Court.  The  evidence  being  in- 
sufticient  to  establish  the  case  of  misapplication,  but  sufficient  to  lay  ground 
for  inquiry,  the  Court  refused  to  direct  an  inquiry,  but  gave  liberty  to  the 
Petitioners  to  file  a  bill  in  the  name  of  the  company  against  the  directors, 
the  Petitioners  to  indemnify  the  company  against  the  costs. 

Per  TuPvNER,  L.J. :  Semhle,  that  where  a  resolution  for  the  voluntary 
winding-up  of  a  company  has  been  duly  made,  an  order  for  winding-up  by 
the  Court  cannot  be  made  on  the  application  of  contributories. 

Per  Turner,  L.J. :  Whether  the  165th  section  of  the  Companies  Act, 
1862,  applies  under  a  voluntary  winding-up  qutv.re.  Where  it  docs  apply, 
the  Court  has  a  discretion  as  to  whether  the  remedies  given  by  it  should  bo 
resorted  to. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Eolls 
dismissing  with  costs  a  Pc^titioii  by  the  Appellants,  who  were  four 
of  the  nwembers  and  contributories  of  the  company. 
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L.  JJ.         Tlie  Banh  of  Gibraltar  and  Malta,  Limited,  was  a  company  regis- 
1865      tered  on  the  4tli  of  March,  1863,  with  a  nominal  capital  of  £250,000, 
Bank  op    divided  into  2500  shares,  of  £l  00  each.    The  articles  authorized  the 

GiBRALTAE  i      i      n    i  i         -i      t  r> 

AND  directors,  as  soon  as  the  shares  had  ail  been  subscribed  for  and 
allotted,  and  the  deposit  of  £2  per  share  paid  thereon,  to  pay  to 
Mr.  Cookson,  the  promoter  of  the  company,  the  sum  of  £2000,  and 
a  further  sum  of  £1000  after  payment  of  the  first  call. 

In  March,  1863,  directors  were  appointed.  Applications  were 
made  for  2831  shares,  and  at  a  meeting  on  the  23rd  of  March, 
1800  were  allotted,  the  remaining  700  being  reserved  for  allotment 
in  Gibraltar  and  Malta.  The  Petitioners  were  allottees  of  480 
shares.  The  company  never  commenced  business,  no  call  was  ever 
madcj  and  the  shares  were  not  all  allotted. 

On  the  10th  of  December,  1863,  the  directors  came  to  an 
arrangement  with  Cookson,  which  was  expressed  as  follows  in  the 
minute-book:  Cookson s  claim  compromised  for  £1000,  in  addi- 
tion to  payment  of  expenses  an4  other  liabilities  and  claims 
incurred  in  and  about  promotion,  which  said  sum  shall  be  considered 
for  his  services  only."  This  transaction  the  Petitioners  alleged  to 
be  a  breach  of  trust  on  the  ground  that  Cookson  had  no  pretence 
of  a  claim  for  anything  till  all  the  shares  had  been  allotted,  and 
that  there  was  therefore  nothing  to  call  into  operation  the  power 
of  compromise  contained  in  the  articles.  In  pursuance  of  this 
arrangement,  the  sums  of  £1000,  £250,  and  £492  15s.  were  paid  to 
Cookson. 

The  articles  of  association  gave  the  directors  power  to  accept  the 
surrender  and  forfeiture  of  any  shares  on  such  terms  as  they  thought 
fit.  The  directors  accepted  surrenders  of  shares  from  several  share- 
holders, and  returned  their  deposits  in  full. 

On  the  7th  of  January,  1865,  a  resolution  was  passed  for  a  volun- 
tary winding-up  of  the  company,  which  was  confirmed  on  the  1st 
of  February.  The  winding-up  was  nearly  complete  when  the 
Petitioners  presented  a  Petition  impeaching  the  above  and  other 
acts  of  the  directors,  and  praying  that  the  company  might  be 
wound  up  by  the  Court,  and  liquidators  appointed ;  or,  if  the  Court 
did  not  think  fit  to  remove  the  liquidators  appointed  under  the 
voluntary  winding-up,  then  that  the  company  might  be  wound  up 
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under  the  supervision  of  the  Court;  and  that  Coohson  and  the  L.J  J. 

directors  might  be  ordered  to  account  for  and  pay  to  the  official  1865 

liquidators,  or  to  the  present  liquidators,  all  sums  of  money  ^^^^J^ 

belonging  to  the  company  improperly  received  by  or  paid  to  and 

them,  or  any  of  them  respectively,  with  interest  at  £5  per  cent.,   

and  that  Gookson  and  the  directors  might  be  ordered  to  pay  the 
costs  of  the  application. 

The  Master  of  the  EoUs  dismissed  the  Petition,  with  costs. 

Mr.  Jessel,  Q.C.,  and  Mr.  G.  A.  Hohnes,  for  the  Appellants  : — 

The  order  of  the  Master  of  the  Eolls  leaves  us  without  any 
available  remedy,  and  is,  we  submit,  inconsistent  with  the  Act. 
The  object  of  all  the  legislation  as  to  winding-up  joint-stock  com- 
panies is  to  take  away  the  necessity  of  resorting  to  unmanageable 
suits  like  WallwortTiY.  EoU(l).  We  submit  that  the  165th  section 
gives  the  Court  a  judicial  authority,  which  must  be  exercised,  and 
that  we  are  entitled  to  a  decision  on  the  merits  as  a  matter  of 
right. 

[The  LoKD  Justice  Turner  observed  that  the  words  used  were 
"  the  Court  wia?/."] 

The  word  "may"  is  almost  always  used  in  a  statute  giving 
authority  to  a  Court,  and  does  not  import  an  arbitrary  discretion. 
Any  difficulty  as  to  facts  can  be  met  by  directing  inquiries ;  and  a 
difficulty  in  law  is  not  less  on  bill  than  on  a  summary  proceeding. 
A  bill  in  a  case  circumstanced  like  this  would  be  very  difficult  to 
frame,  and  the  suit  would  be  unmanageable  from  the  multitude  of 
parties.  At  all  events,  the  Petition  ought  not  to  have  been  dis- 
missed, but  ordered  to  stand  over,  with  liberty  to  file  a  bill.  We 
submit,  however,  that  we  are  entitled  to  an  immediate  order  on  the 
directors  to  repay  the  sums  misapplied,  and  for  a  compulsory 
winding-up,  or  a  winding-up  under  the  supervision  of  the  Court. 

Mr.  Southgate,  Q.C.,  and  Mr.  Fischer,  for  the  directors : — 
The  remedy,  if  any,  is  by  bill.    The  165th  section  was  never  in- 
(1)  4  M.  &  C.  635. 
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tended  to  apply  to  any  but  clear  breaches  of  trust,  where  there  is  no 
hond  fide  question  to  be  tried.  The  Court  has  a  discretion  under 
that  section  in  any  case,  and  it  is  not  clear  that  the  section  applies 
at  all  under  a  voluntary  winding-up.  It  would  be  monstrous  to 
direct  a  compulsory  winding-up  for  the  purpose  of  making  that 
section  applicable  in  a  case  so  ill-suited  to  it.  The  case  is  eminently 
one  for  a  bill  such  as  in  Deehs  v.  Stanhope  (1) ;  see  Carpenter  and 
Weiss  Case  (2),  there  being  a  hond  fide  question  to  try;  for  no 
act  of  the  directors  which  is  complained  of  was  ultra  vires,  and 
their  proceedings,  unless  they  can  be  impeached  for  mala  fides, 
are  valid. 


Mr.  Baggallay,  Q.C.,  and  Mr.  J.  Pearson,  for  the  liquidators. 
Mr.  Jessel,  in  reply : — 

The  Court  will  not  put  us  to  file  a  bill  against  thirty-five  De- 
fendants, when  the  Act  provides  a  summary  remedy. 


Nov.  17.    Sir  G.  J.  Turner,  L.J. 

There  are  three  points  raised  by  this  appeal ;  first,  whether  tMs 
company  ought  to  have  been  ordered  to  be  wound  up  by  the  Court, 
secondly,  whether  it  ought  to  have  been  ordered  to  be  wound  up 
under  the  supervision  of  the  Court ;  and  thirdly,  whether  any,  and 
if  any,  what  order  ought  to  have  been  made  on  that  part  of  the 
prayer  of  the  Petition  which  seeks  relief  against  the  directors  and 
officers  of  the  company. 

It  was  stated  on  the  part  of  the  Appellants  in  the  course  of  the 
argument  before  us  that  they  did  not  desire  an  order  that  the 
company  should  be  wound  up  by  the  Court  if  they  could  obtain  an 
order  that  it  should  be  wound  up  under  the  supervision  of  the 
Court,  and  the  first  point  therefore  which  I  propose  to  consider  is, 
whether  the  Appellants  are  entitled  to  such  last-mentioned  order. 
^Now  the  Act  no  doubt,  by  the  147th  section,  gives  full  power  to 
the  Court  to  make  such  an  order,  but  it  seems  to  me  to  leave 


(1)  1  Sim.  (N.S.)  439. 


(2)  5  De  a.  &  Sm.  402. 
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it  absolutely  and  entirely  in  the  discretion  of  the  Court  whether     l,  j.t. 

the  order  shall  be  made  or  not.    Neither  in  the  section  referred  to, 

nor  in  any  other  part  of  the  Act,  so  far  as  I  have  been  able  ^^^^ 

J  I:  '  ^  Gibraltar 

to  find,  has  the  Legislature  in  any  way  defined  the  circum-  ^^a^^d 
stances  by  which  the  Court  is  to  be  guided  in  the  exercise 
of  this  discretion,  1  think,  therefore,  that,  in  determining  the 
question  whether  such  an  order  should  be  made  or  not,  we 
must  look  to  the  facts  on  which  the  application  for  the  order 
is  grounded,  and  consider  whether  those  facts  present  a  case  ren- 
dering it  proper  that  the  order  should  be  made  with  a  view  to 
putting  in  force  some  of  the  provisions  of  the  Act,  which  would  be 
available  if  the  order  were  made,  but  would  not  be  available  under 
a  mere  voluntary  winding-up.  How,  then,  does  this  case  stand  when 
looked  at  from  this  point  of  view  ?  The  case  brought  forward  by 
this  Petition  rests  on  the  alleged  breaches  of  trust  and  misconduct 
on  the  part  of  the  directors ;  but  these  are  matters  which  may  be 
examined  into  and,  if  need  be,  corrected  without  any  order  for 
winding-up  the  company  under  the  supervision  of  the  Court.  They 
can  be  reached,  if  not  under  the  165th,  at  all  events  under  the  138th 
section  of  the  Act.  These  charges,  therefore,  do  not  seem  to  me 
to  furnish  any  ground  for  an  order  to  wind  up  under  supervision ; 
nor  do  1  find  anything  in  the  circumstances  of  this  case  which 
would  render  it  necessary  to  put  in  force  any  of  the  provisions  of 
the  Act  applicable  to  a  winding-up  under  supervision,  which  would 
not  be  available  in  case  of  a  voluntary  winding-up.  It  is  to  be 
observed  too  that  the  Legislature  clearly  intended  that  the  wishes 
of  the  contributories  should  be  consulted,  as  appears  by  section 
149 ;  and  in  this  case  the  voluntary  winding-up  is  under  a  special 
resolution  of  the  company ;  and  it  is  not  alleged  that  the  majority 
of  the  contributories  desire  that  it  should  be  put  under  super- 
vision. On  the  contrary,  the  evidence,  so  far  as  it  goes,  leads  to 
the  opposite  conclusion.  I  am  of  opinion,  therefore,  that  this  Peti- 
tion, so  far  as  it  seeks  to  have  the  company  wound  up  under  the 
supervision  of  the  Court,  was  properly  dismissed. 

I  think  also  that  it  was  properly  dismissed,  so  far  as  it  seeks  to 
have  the  company  wound  up  by  order  of  the  Court.  I  very  much 
doubt  whether  it  was  within  the  jurisdiction  of  the  Court  to  make 

Vol.  1.  a  I 
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L.JJ.      sucli  an  order  upon  the  Petition  of  contributories.    The  145th 
1865      section  seems  to  give  the  right  to  such  an  order  to  creditors  only 
Bank  of    and,  as  it  seems  to  me,  not  without  reason,  for  the  contributories 
AND       must  be  bound  by  the  resolution  to  Avind  up  voluntarily,  and  it 
would  be  strange  that  any  of  them  should  afterwards  be  allowed  to 
destroy  that  resolution  by  obtaining  such  an  order. 

There  remains  then  the  question  whether  an  order  ought  to 
have  been  made  on  that  part  of  the  prayer  of  the  Petition  which 
seeks  relief  against  the  directors  and  officers.  This  question 
must  depend  upon  the  165th  and  the  138th  sections.  Looking  at 
it  with  reference  to  the  165th  section,  I  am  not  altogether  satisfied 
that  that  section  was  intended  at  all  to  apply  to  the  case  of  a 
voluntary  winding-up,  and  that  the  view  of  the  Master  of  the 
EoUs,  who  seems  to  have  thought  that  it  did  not  apply  to  such 
cases,  may  not  be  correct ;  but  I  think  the  question  open  to  very 
considerable  doubt,  and  it  does  not  seem  to  me  to  be  necessary  for 
us  to  give  any  opinion  upon  it,  for,  looking  both  to  the  words  of 
the  section  being  permissive  and  not  imperative,  and  to  the  variety 
of  cases  in  which  the  Court  might  be  called  upon  to  apply  the 
section,  I  am  satisfied  that  the  Court  was  intended  to  have,  and 
has,  a  discretion  whether  the  remedy  given  by  that  section  should 
be  put  in  force  or  not.  So,  if  the  case  be  looked  at  with  reference 
to  the  138th  section,  it  is  clear  that  a  discretion  is  given  to  the 
Court. 

This  part  of  the  case  therefore  resolves  itself  into  this  question, 
what  the  Court  ought  to  do  in  the  exercise  of  this  discretion. 
Upon  the  facts  of  the  case,  as  they  stand  upon  the  evidence  before 
us,  I  am  satisfied  that  no  order  can  properly  be  made  on  this  part 
of  the  prayer  of  the  Petition  without  further  inquiry  and  investi- 
gation. I  think  that  the  evidence  would  not  justify  any  imme- 
diate order  against  the  parties  whose  conduct  is  impeached  by  the 
Petition,  but  1  am  not  prepared  to  say  that  there  are  not  questions 
to  be  tried  with  these  parties  if  the  Appellants  desire  to  try  them. 
Ought  we,  then,  to  exercise  the  summary  jurisdiction  which  the 
statute  gives  by  sending  this  case  into  Chambers  with  a  view  to 
the  investigation  of  these  questions  ?  I  am  not  disposed  to  do  so. 
I  agree  with  the  Master  of  the  Polls  that  these  questions  will 
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be  much  better  tried  by  bill  tban  by  inquiries  under  the  summary      L.  jj. 
jurisdiction.    Experience  has  satisfied  me  that  inquiries  upon  such  1865 
questions  as  these  are  attended  with  enormous  expense,  and  that  ^^^^  of 

.  .  .  .  .  T    .  Gibraltar 

there  is  much  greater  difficulty  in  arriving  at  a  satisfactory  deci-  and 
sion  under  such  proceedings  than  when  the  questions  are  distinctly 
raised  in  a  suit  between  the  parties.  My  opinion  therefore  is  that 
if  the  Appellants  intend  to  try  these  questions,  they  should  pro- 
ceed by  bill;  but  I  think  that  we  ought,  so  far  as  we  can,  to 
remove  any  possible  difficulty  there  may  be  in  the  way  of  their 
taking  that  course,  and  that  leave  ought  therefore  to  be  given  to 
them  to  use  the  name  of  the  company.  I  am  of  opinion,  how- 
ever, that  if  the  Appellants  desire  to  use  the  name  of  the  com- 
pany, they  must  indemnify  them  against  the  consequences ;  for  I 
do  not  think  that  the  Appellants,  who  are  a  minority  of  the  con- 
tributories,  ought  to  be  permitted  to  try  these  questions  at  the 
expense  of  the  estate,  or  that  the  distribution  of  the  funds  ought 
to  be  suspended  with  a  view  to  these  questions  being  tried,  which 
would  be  the  consequence  of  an  unrestricted  order  for  liberty  to 
sue  in  the  name  of  the  company.  If,  therefore,  the  Appellants 
desire  it,  I  think  there  may  be  an  order  upon  this  appeal  to  dis- 
charge the  order  at  the  KoUs,  except  as  to  the  costs,  and  for  the 
Appellants  to  be  at  liberty  to  file  a  bill  in  the  name  of  the 
company  as  to  the  matters  mentioned  in  the  Petition ;  but  this 
will  make  no  difference  as  to  the  costs  of  the  appeal;  for  if  I 
rightly  understand  the  judgment  of  the  Master  of  the  Kolls,  ho 
was  willing  to  have  made  such  an  order  had  the  Appellants  desired 
it.  The  Appellants  therefore  must  in  any  event  pay  the  costs  of 
the  appeal.  If  the  Appellants  do  not  desire  to  take  the  liberty  to 
sue  in  the  name  of  the  company  upon  the  terms  of  indemnifying 
them,  the  appeal  must  be  dismissed  with  costs. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

With  great  deference  to  the  Master  of  the  Eolls,  I  agree  with 
my  learned  brother  that  this  Petition  ought  not  to  have  been 
altogether  dismissed.  As  to  the  particuhir  order  which  ought  to 
be  substituted  for  it,  I  have  had  some  doubt,  but  not  suffioient 
to  induce  mo  to  object  to  the  order  proposed  by  my  learned 


76 


CHANCEEY  APPEALS. 


\Jj.  E. 


L.  JJ.     brother.    I  think  I  may  consistently  with  my  duty  agree  to  that 
1865  order. 

GIBEM.TAR      ^1'-  J&ssel.—We  desire  to  have  an  opportunity  of  taking  proceed- 

AND      jjjors  a2:ainst  the  directors. 
Malta.         ^  ° 

The  Loed  Justice  Tuenee  : — Then  the  order  will  be  that  the 
Petitioners  are  at  liberty  to  use  the  name  of  the  company  in  such 
proceedings,  they  indemnifying  the  company,  the  indemnity  to  be 
settled  by  the  judge  in  Chambers  in  case  the  parties  differ. 
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In  re  HAYTOR  GEANITE  COMPANY, 

1865 

Company —  Winding  up — Lease — Claim  hy  lessor — Future  rent  --^^ 

A  company,  which  had  taken  a  lease  of  a  quarry  and  covenanted  for  pay- 
ment  of  the  rent,  was  ordered  to  be  wound  up,  and  the  leasehold  interest 
was  sold  under  the  winding  up.  On  the  application  of  the  lessor  for  leave 
to  enter  a  claim  for  future  rent,  which  had  been  refused  by  the  Master  of  the 
EoUs,  it  was  ordered  that  a  claim  should  be  entered  for  the  whole  value  of 
the  future  rent,  with  the  qualification  that  the  lessor  should  not  receive  more 
than  the  amount  which  the  company  might  become  liable  to  pay  under  the 
covenant;  the  order  to  be  without  prejudice  to  any  application  to  dissolve  the 
company,  but  no  order  of  dissolution  to  be  made  without  notice  to  the  lessor. 

This  was  an  appeal  from  a  decision  of  tlie  Master  of  the  EoUs, 
reported  Law  Rep.  1,  Eq.  11. 

The  Haytor  Granite  Coinpany  was  incorporated  in  1830  by  a 
royal  charter,  which  reserved  a  special  power  of  revocation. 

The  Appellant  had  demised  a  quarry  to  the  company  for  twenty- 
seven  years  and  a  half,  by  a  lease  dated  the  2nd  of  March,  1857, 
containing  a  covenant  for  payment  of  a  fixed  rent.  The  company, 
by  an  order  dated  the  3rd  of  October,  1863,  was  ordered  to  be 
wound  up  under  the  Companies  Act,  1862 ;  and  on  the  17th  of  June, 
1864,  the  lease  was  assigned  to  a  purchaser. 

The  Appellant,  no  rent  being  in  arrear,  took  out  a  summons  for 
leave  to  enter  a  claim  in  respect  of  the  amount  of  the  future  rent, 
on  the  ground  that  the  company  were  liable  under  their  covenant 
to  pay  it  if  default  was  made  by  the  assignee  of  the  lease.  The 
Master  of  the  Rolls  refused  the  application. 

Mr.  De  Gex,  for  the  Appellant : — 

The  Appellant  of  course  does  not  insist  on  receiving  at  once 
anything  in  respect  of  his  claim ;  he  only  desires  to  bo  left  in 
possession  of  the  rights  to  which  he  is,  or  may  become,  entitled 
under  the  covenant.  It  is  only  in  the  event  of  the  company 
desiring  to  free  themselves  from  liability,  that  ho  seeks  to  have  a 
provision  made  for  his  future  demands.  If  his  claim  be  not  ad- 
mitted on  tfie  proceedings,  an  order  will  be  made,  under  s.  Ill  of 
the  Act,  for  dissolving  the  company  without  tlu^  Court  hnviiig  any 
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L.  JJ.     notice  of  this  claim,  and  the  Appellant  will  entirely  lose  the 
1865      benefit  of  the  liability  of  the  original  lessee,  which  may  be  im- 
Haytoe     portant,  for  the  quarry  may  be  worked  out  and  the  lease  assigned 
Granite  Co.      ^  pauper.    The  analogy  of  bankruptcy  was  relied  on  before  the 
Master  of  the  KoUs.    But,  in  the  first  place,  the  Companies  Acts 
have  not  for  one  of  their  objects  to  absolve  companies  from  the  fulfil- 
ment of  their  engagements,  as  the  Bankruptcy  Acts  have  with 
regard  to  individual  debtors ;  they  are  merely  intended  to  provide 
convenient  modes  of  winding  up  the  affairs  of  large  partnerships, 
without  depriving  any  one  of  his  legal  rights  or  demands.    In  the 
next  place,  even  under  the  Bankrupt  laws,  a  lessee  is  not  discharged 
by  his  certificate  from  liability  in  respect  of  the  subsequent  per- 
formance of  the  covenant  for  payment  of  rent ;  nor,  until  a  specific 
enactment  was  introduced  for  that  purpose,  could  a  bankrupt 
lessee,  by  giving  up  his  lease,  free  himself  from  his  liability  under 
the  covenants  contained  in  it ;  Auriol  v.  Mills  (1).    K{n(/  v.  Mal~ 
cott  (2)  relied  on  before  the  Master  of  the  Kolls,  is  distinguish- 
able.   There  the  legatees  might  have  been  compelled  to  refund 
if  the  claim  ever  ripened  to  a  debt,  Thomas  v.  Griffith  (3) ;  and 
all  that  was  decided  was,  that  the  lessor  had  no  right  to  have 
assets  impounded  to  meet  a  demand  which  might  never  arise. 
Here,  what  we  want  is  to  retain  the  power  of  proceeding  against  a 
subsisting  company  if  anything  should  become  due  to  us. 

Mr.  Selivyn,  Q.C.,  and  Mr.  F.  Harrison,  for  the  official  liquidator: — 

It  is  essential  that  any  claim  made  under  section  158  of  the 
Companies  Act,  1862,  be  reduced  to  a  certain  amount.  The 
claimant  here,  though  repeatedly  pressed,  has  been  unable  to 
estimate  this  amount,  even  approximately.  Nothing  is  now  due, 
and  there  is  no  evidence  that  anything  will  become  due.  The 
possibility  of  the  lessee  failing  to  pay  his  rent  is  a  contingency 
which  cannot  be  estimated.  The  lessor's  claim  to  have  the  whole 
rent  for  twenty  years  impounded,  is  something  for  which  he  never 
contracted.  The  whole  object  and  policy  of  the  winding-up  Acts 
is  definitively  to  ascertain  and  satisfy  at  the  time  all  claims  against 
the  partnership.  But  the  result  of  this  claim  being  allowed  would 
be  to  suspend  the  winding  up  for  a  quarter  of  a  century.  Kiii^  v. 
(1)  4  T.  R.  91-.  (2)  9  Hare,  692.  (3)  2  De  G.  F.  &  G.  555. 
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Malcott  shews  that  a  Court  of  equity  will  not  set  apart  a  sum  out      L.  Jj. 
of  a  testator's  assets  to  answer  for  possible  breaches  of  covenants  in  .  1865 
a  lease  to  him,  and  will  not  extend  the  legal  right  of  the  lessor  Haytor 
The  Appellant,  when  he  contracted  with  this  company  to  grant 
them  the  lease,  knew  that  he  was  contracting  with  a  company  liable 
to  be  dissolved  under  a  notice  by  a  Secretary  of  State,  or  by  an 
order  under  the  Winding-up  Act,  and  no  wrong  will  be  done  him 
by  refusing  the  application.    This  is  not  "  a  debt  payable  on  a 
contingency,"  for  no  actual  debt  has  been  incurred.    This  is  only  a 
contingent  liability,  which  in  all  probability  will  never  become  a 
debt.    No  cause  of  action  has  arisen.     A  clear  distinction  has 
been  drawn  between  a  "  debt  payable  on  a  contingency  "  and  a 
"  contingent  liability "  to  become  indebted.     The  language  of 
the  BanJcrujptc]/  Act  of  1849,  sections  177  and  178,  and  of  the 
Act  of  1861,  section  153,  is  even  more  sweeping  than  that  of 
the  158th  section  of  the  Companies  Act,  1862.    Yet,  under  the 
Bankruptcy  Acts  it  has  frequently  been  decided  that  a  debt  on 
which  no  good  cause  of  action  had  arisen  at  the  date  of  the  fiat, 
cannot  be  proved ;  Boyd  v.  Bohins  (1),  Thomas  v.  KopMns  (2), 
Ex  parte  Kempson  re  Barker  (3),  Taylor  v.  Young  (4),  Ex  parte 
Mendel  (5).    These  cases  shew  that  even  a  contract  upon  which  a 
future  debt  must  certainly  arise,  but  on  which  it  has  not  yet 
arisen,  does  not  constitute  "a  debt  payable  on  a  contingency." 
Lastly,  the  most  startling  consequences  would  follow  if  it  were 
necessary,  in  winding  up  a  company,  to  provide  for  the  possible 
contingency  of  liabilities  arising  upon  their  contracts.    There  are 
few  companies  which  have  not  held  the  lease  of  some  premises,  or 
given  some  warranty,  or  entered  into  certain  engagements,  upon 
which  good  causes  of  action  might  at  a  future  time,  under  certain 
contingencies,  arise.    No  company  could  be  wound  up  if  it  wqyq 
necessary  to  satisfy  all  such  possible  cases.    All  that  can  be  done 
in  winding  up  a  company  is  to  satisfy  its  actual  creditors,  and  in 
this  case  the  lessor  has  no  claim  against  the  company,  tliat  is  or 
that  can  be  ascertained. 

Mr.  Be  Gex,  in  reply. 


(1)  5  Jur.  (N.  S.)  915. 

(2)  (1  Jur.  (N.  S.)  301. 

(3)  11  Law  T.  (N.  S.)  72:5,  L.  C. 


(1)  3  r..  Aia.  521. 
(5)  1  1).  J.  c^'S.  33'>. 
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jj  Sir  J.  L.  Knight  Bkuce,  LJ.: — 
1865  At  present  this  company,  which  is  on  the  point  of  being  wonnd 
Haytor  ^P'  is  under  an  obligation  which  may  in  the  result  expose  it  to 
(hiANiTE  Co.  considerable  pecuniary  liability.  The  Eespondent  desires  that  a 
course  may  be  taken  which  will  at  once  discharge  it  from  this 
liability.  The  Appellant  desires  that  the  liability  may  be  pre- 
served, and  that  the  winding  up  should  proceed  so  far  only  as  may 
be  consistent  with  the  fulfilment  of  the  obligation,  if  any  occasion 
for  its  fulfilment  should  practically  arise.  I  am  of  opinion  that 
the  Appellant  is  entitled  to  this,  but  not  so  as  to  prejudice  any 
right  which  the  company  may  have,  nor  so  as  to  extend  its 
liability,  nor  to  increase  the  weight  of  its  responsibility,  nor  of  its 
obligations,  whatever  they  may  be,  but  so  as  to  leave  matters  to 
the  operation  of  the  law  not  affected  by  the  mere  circumstance  of 
the  winding  up  of  the  company.  The  Lord  Justice  agrees  with 
me  in  substance,  and  has  drawn  up  an  order  in  which  I  concur. 

Sir  G.  J.  Turner,  L.J.: — 

The  question  now  before  us  is  not  what  order  ought  to  be  made 
upon  an  application  for  dissolving  this  company,  but  whether  the 
Court  ought  to  be  left  in  the  position  of  having,  at  the  time  when 
the  application  may  be  made,  no  notice  of  there  being  unsatisfied 
claims  against  the  company.  The  state  of  the  case  is  this :  The 
company  have  entered  into  a  covenant  which  is  binding  upon 
them  during  the  whole  term  of  their  lease.  It  is  said  that  the 
amount  of  their  liability  under  the  covenant  cannot  be  estimated. 
That  may  or  may  not  be  so ;  but  if  the  certificate  should  take  the 
stape  for  which  the  Eespondent  contends,  the  Court  will  have  no 
opportunity  of  determining  whether  the  liability  can  or  cannot  be 
estimated.  It  will  be  kept  in  ignorance  of  there  being  any  claim 
against  the  company,  although  undoubtedly  there  is  a  valid  legal 
claim  against  them  for  the  whole  of  the  rent  which  the  assignee 
does  not  pay.  This  is  not  a  position  in  which  the  Court  ought  to 
be  placed.  I  do  not  mean  to  give  any  opinion  whether  the  exist- 
ence of  this  claim  ought  to  prevent  the  making  an  order  for 
dissolving  the  company.  It  may  be  that  if,  when  the  order  for 
dissolution  is  applied  for,  it  is  found  that  the  amount  of  liability 
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cannot  be  ascertained,  the  order  ought  to  be  made,  notwithstand-      L,  JJ. 
ing  the  existence  of  this  claim ;  but  that  question  does  not  yet  i865 
arise.    The  order  to  be  made  at  present  is  to  the  following  effect :  hattok 
"  Discharge  the  order  of  the  Master  of  the  EoUs,  and  direct  the  G-eaxi™  Co. 
claim  to  be  entered  for  the  whole  amount  at  which  the  future 
rent  is  estimated,  but  subject  to  the  qualification  that  the  amount 
to  be  received  on  the  claim  is  not  to  extend  beyond  the  amount 
to  which  the  company  may  be  liable  on  the  covenant.    This  order 
to  be  without  prejudice  to  any  question  upon  an  application  for 
dissolving  the  company,  but  no  order  for  dissolution  to  be  made 
without  notice  to  the  Appellant.    The  costs  of  both  parties  here 
and  at  the  Eolls  to  come  out  of  the  estate." 


COLLIER  V.  McBEAN.  •  l.jj. 

Vendor  and  Purchaser — Estate  of  Trustees — Douhtful  Title. 

Dec.  9. 

A  testator  gave  real  estate  to  trustees  and  their  heirs,  upon  trust  that  they   

and  their  heirs  should  stand  seized  thereof  during  the  life  of  W.  (7.,  and  also 
until  the  testator's  debts  and  legacies  were  paid,  upon  the  trusts  therein- 
after mentioned,  namely,  upon  trust  to  set  and  let  the  same,  and  apply  the 
rents  in  payment  of  his  debts  and  legacies,  until  they  were  all  paid,  and 
thenceforth  to  pay  the  rents  to  W.  O.  during  his  life,  and  after  the  decease  of 
W.  O.,  and  the  payment  of  ail  the  debts  and  legacies  the  testator  devised  the 
estate  to  the  heirs  of  the  body  of  W.  0.  After  the  debts  and  legacies  had 
been  paid,  the  trustees  conveyed  the  legal  estate  for  the  life  of  W.  C.  to  him, 
it  being  assumed  that  they  had  only  an  estate  pur  autre  vie.  W.  C.  then 
suffered  a  common  recovery.  W.  C.  having  afterwards  contracted  to  sell  the 
estate.  The  Master  of  the  Eolls  held  that  the  trustees  did  not  take  the  whole 
fee,  but  only  a  fee  determinable  on  the  payment  of  the  debts  and  legacies 
and  the  death  of  W.  C. ;  that  the  rule  m  Shelley'' s  Case  did  not  apply,  and  that 
the  title  was  bad.  ^ 

Per  Knight  Bruce,  L.J. — Semhle,  the  trustees  took  the  entire  fee,  and  the 
title  was  good. 

IMd,  by  both  their  Lordships,  tliat  as  the  view  that  the  trustees  did  not 
take  the  entire  foe  had  been  acted  on  for  many  years,  and  the  IMastcr  of  the 
Eolls  was  of  opinion  that  they  did  not,  the  title  ought  not  to  be  iorcod  on  a 
purchaser. 

Tins  was  an  appeal  by  the  riaiutiff,  a  vendor,  from  an  order  of 
the  Mas*ter  of  the  liolls,  dismissing  with  costs  his  bill  for  s|K;cilic 
performance. 


/ 
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L.  J  J.         James  Collier,  by  will  dated  tlie  23rd  of  May,  1827,  after 
1865      directing  his  funeral  expenses  and  the  expenses  of  proving  his 
OoLUEE     will  to  be  paid  out  of  his  personal  estate,  proceeded  as  follows  : — 
McBean  S^^®        devise  all  that  my  freehold  messuage,  &c.,  to- 

• —  gether  with  all  my  farming  stock,  and  all  other  the  residue  of 
my  personal  estate  and  effects,  whatsoever  and  'whensoever,  unto 
my  brother  Josejph  Collier,  and  my  sister  Hannah  Collier,  their 
heirs  and  assigns,  and  to  the  survivor  of  them,  and  his  or  her 
heirs,  upon  the  several  trusts,  and  to  and  for  the  several  uses, 
ends,  intents,,  and  purposes  hereinafter  named  and  expressed  of 
and  concerning  the  same,  that  is  to  say,  as  to  [here  followed  trusts 
of  the  personalty],  and  as  to,  for,  and  concerning  all  my  above- 
mentioned  real  estate,  upon  trust  that  they,  the  said  Josejph  CoUier, 
and  Hannah  Collier,  and  their  heirs,  and  the  survivor  of  them, 
and  his  or  her  heirs,  shall  stand  seized  of  the  same  for  and  during 
the  natural  life  of  my  brother  William  Collier,  and  also  until  the 
whole  of  my  just  debts  and  all  interest  due  or  to  grow  due  thereon, 
together  with  the  following  legacies,  be  fully  paid  off,  and  dis- 
charged, to,  for,  and  upon  the  several  uses,  trusts,  ends,  intents, 
and  purposes-  hereinafter  named,  that  is  to  say,  upon  trust  to  set 
and  let  the  same,  and  to  pay  and  apply  the  rents,  issues,  and  yearly 
profits  thereof,  and  the  value  of  whatever  timber  may  be  con- 
sidered at  its  best  growth,  from  time  to  time,  in  further  discharge 
of  my  said  just  debts,  and  of  all  interest  due  or  to  grow  due 
thereon,  until  the  same  shall  be  fully  paid  off  and  satisfied ;  and 
upon  further  trust  to  pay  and  apply  the  rents,  issues,  and  yearly 
profits  thereof  from  time  to  time  in  discharge  of  and  until  the  whole 
of.  the  three  following  legacies,  which  I  hereby  bequeath,  be  fully 
paid  and  discharged,  that  is  to  say  [here  followed  a  gift  of  three 
legacies]  ;  and  from  thenceforth  upon  further  trust,  to  pay  over 
from  time  to  time  the  rents,  issues,  and  yearly  profits,  of  the  said 
premises  unto  my  said  brother  William  Collier,  or  his  assigns, 
for  his  use  and  benefit  for  and  during  the  term  of  his  natural  life, 
and  from  and  immediately  after  the  decease  of  my  said  brother 
William  Collier,  and  the  payment  of  all  my  just  debts  as  aforesaid, 
and  also  the  legacies  above  mentioned,  together  with  all  expenses 
which  my  said  trustees  or  any  or  either  of  them  may  be  at  or  put 
unto  in  the  execution  of  this  my  will,  I  do  hereby  give  and  devise 
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my  said  real  estate  unto  tlie  heirs  of  the  body  of  my  said  brother      L.  JJ. 
William  Collier,  lawfully  to  be  begotten,  and  for  default  of  such  1865 
issue,  then  I  give  and  devise  the  same  unto  the  right  heirs  of  me  Colliee 
the  said  James  Collier,  for  ever."  McBevn 

The  testator  died  soon  after  the  date  of  his  will.     By  indenture   

of  lease  and  release  dated  the  4th  and  5th  of  June,  1830,  reciting 
that  the  debts  and  legacies  had  been  paid,  and  that  William  Collier 
had  requested  the  trustees  to  convey  the  estate  to  him  for  the 
term  of  his  natural  life,  which  they  had  agreed  to  do,  the  trustees 
conveyed  the  estate  to  him  and  his  assigns  for  his  life.  In  the 
same  month  William  Collier  conveyed  the  estate  to  a  tenant  to  the 
prwcipe,  and  suffered  a  common  recovery.  He  was  not  the  tes- 
tator's heir  at  law. 

William  Collier  having,  in  1862,  contracted  to  sell  the  estate 
to  the  Defendant,  this  suit  was  instituted,  and  the  Master  of  the 
Eolls  held  that  the  trustees  of  James  Colliers  will  did  not  take  the 
entire  fee,  but  a  fee  determinable  on  the  death  of  William  Collier,  and 
payment  of  the  testator's  debts  and  legacies ;  that  the  limitations 
to  William  Collier  and  to  the  heirs  of  his  body  therefore  could  not 
coalesce  under  the  rule  in  Shelley  s  Case  ;  and  that  William  Collier 
therefore  had  only  a  life  estate  and  could  not  make  a  title.  His 
Honour  accordingly  dismissed  the  bill  with  costs. 

Mr.  Selwijn,  Q.C.,  and  Mr.  Jervis,  for  the  Appellant : — 

If  the  trustees  took  the  entire  fee  in  the  legal  estate,  the  title 
is  confessedly  good,  and  we  submit  that  beyond  all  reasonable 
doubt  they  did ;  Boe  dem  Cad^ogan  v.  Ewart  (1),  Boe  dem  Bavies 
V.  Bavies  (2),  Poad  v.  Watson  (3),  Boe  dem  Kimher  v.  Cafe  (4).  The 
Master  of  the  Eolls  held  that  they  took  a  fee  simple  determinable 
on  the  debts  being  paid  ;  but  no  modern  case  warrants  a  construc- 
tion which  would  give  them  such  an  estate  (5),  and  the  observations 
of  Lord  Hardwiche  in  Bagsliaw  v.  Spencer  (6),  that  the  limitation 
over  would  be  void  for  remoteness,  is  conclusive  against  it.  Jones 
V.  Lord  Say  &  Sele  (7),  is  the  only  case  that  can  be  referred 

(1)  7  Ad.  &  E.  G36  13 ;  Heardson  v.  Williamson,  1  Keen, 

(2)  1  Q.  B.  430.  33. 

(3)  G  E.  &  B.  GOG.  (6)  2  Atk.  577,  578. 

(4)  7  Excli.  G75.  (7)  8  Via.  Aln-.  2G2,  pi.  10 ;  1  Kq. 

(5)  See  Qlover  v.  MoncMon,  3  Bing.  C.  Ab.  383,  pi.  4. 
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to  against  us,  and  the  authority  of  that  case  is  questioned  by  Mr. 
Butler  (1),  and  Justice  Laurence,  in  Doe  dem  White  v.  Sim;pson 
(2),  treats  it  as  a  case  depending  on  its  own  circumstances  and 
furnishing  no  rule  for  others.  In  Doe  v.  8im;pson  itself  the 
trustees  were  held  to  take  a  chattel  interest  superadded  to  an 
estate  ^ur  autre  vie  which  they  took  for  other  purposes ;  but 
besides  other  special  circumstances,  it  is  to  be  observed  that  in 
that  case  the  devise  was  to  the  trustees,  their  executors  and 
administrators.  The  direction  to  set  and  let  is  alone  enough  to 
give  the  trustees  the  fee ;  Doe  v.  Willan  (3). 

Mr.  Cole,  Q.O.,  and  Mr.  Ince,  for  the  purchaser : — 

It  is  not  necessary  for  us  to  establish  any  particular  construction 
of  the  will  which  would  be  fatal  to  the  Appellant's  title,  it  is 
enough  to  make  out  that  it  is  doubtful  whether  the  trustees  take 
the  fee,  which  is  the  only  construction  that  would  make  the  title 
good.  Probably  the  true  construction  may  be  that  adopted  in 
Doe  V.  Simjpson,  that  they  took  an  estate  jpur  autre  vie  with  a 
chattel  interest  superadded ;  and  if  either  that  view  or  the  view  of 
the  Master  of  the  KoUs  be  correct,  the  title  is  bad.  The  parties 
acted  for  a  number  of  years  on  a  view  of  the  title  opposed  to 
the  Plaintiff's  contention,  and  the  Court  will  not  force  such  a  title 
upon  us. 

[They  were  here  stopped  by  the  Court.] 

The  Lokd  Justice  Knight  Beuce  : — A  construction  of  this  will 
opposed  to  that  for  which  the  vendor  now  contends  having  been 
acted  upon  for  a  number  of  years,  and  being  supported  by  the 
opinion  of  the  Master  of  the  KoU^,  can  a  Court  of  appeal,  con- 
sistently with  the  principles  on  which  the  Court  acts  in  cases  of 
specific  performance,  force  upon  a  purchaser  a  title  which  depends 
upon  the  soundness  of  the  opposite  construction  ? 

Mr.  JerviSf  in  reply,  upon  the  question  of  doubtful  title. 

Sib  J.  L.  Knight  Beuce,  L.  J. : — 

My  present  impression,  liable  to  be  changed  by  further  argu- 
ment on  the  part  of  the  Eespondents,  is,  that  the  trustees  of  James 
(1)  Fearne  Court  Kern.  54,  n.       (2)  5  East,  162.       (3)  2  B.  &  Aid.  8-1. 
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Colliers  will  took  the  entire  legal  fee,  and  that  the  title  of  the  L.  J  J. 
Appellant  is  good.    A  different  construction  of  the  will  has,  1865 

however,  been  acted  upon  for  a  number  of  years,  and  is  supported  Colliepw 

by  the  opinion  of  the  Master  of  the  KoUs.   In  these  circumstances  mcBean. 

I  think  that  we  ought  not  to  force  the  title  on  a  purchaser.   

Sir  G.  J.  TuENEE,  L  J. : — 

The  purchaser  is  entitled  to  require  a  marketable  title,  and  the 
judge  whose  decision  is  appealed  from  having  pronounced  the  title 
bad,  I  think  that  we  ought  not  to  force  it  upon  the  purchaser 
unless  we  can  come  to  the  conclusion  that  his  opinion  is  clearly 
erroneous.  I  agree,  therefore,  that  this  appeal  must  be  dis- 
missed. 


U  re  LLANHAKEY  HEMATITE  lEON  COMPANY. 

TOTHILL'S  CASE. 

Winding  wj9 — Contrihufory — Application  for  Shares — Qualification  of  Director — 
Minute- Book— En  try. 

A  director  of  a  railway  company  signed  the  articles  of  association  as  a 
holder  of  twenty-five  shares,  hut  applied  for  fifty  shares,  which  was  the  quali- 
fication of  a  director  under  the  articles.    No  allotment  of  shares  was  made  : — 

Held,  varying  the  decision  of  the  Master  of  the  Eolls,  that  he  was  a  con- 
tributory for  twenty-five  shares  only. 

A  resolution  was  passed  at  a  meeting  of  directors,  reciting  a  list  of 
shareholders,  in  which  the  Appellant,  who  was  a  director,  was  put  down  for 
fifty  shares.  The  Appellant  was  not  present  at  the  meeting,  and  denied  all 
knowledge  of  the  resolution,  although  he  was  present  at-  the  next  subsequent 
meeting : — 

Held,  in  the  absence  of  proof  that  the  minutes  of  the  previous  meeting 
were  duly  read  and  confirmed  at  the  subsequent  meeting  (which  it  appeared 
was  not  always  done),  that  the  Appellant  was  not  bound  by  the  insertion  of 
his  name  for  fifty  shares. 

This  was  an  application  on  behalf  of  Mr.  F.  TotMJl,  one  of  tlio 
contributories  of  the  Llanharry  Hematite  Iron  Company y  Limited, 
that  an  order  made  by  the  Master  of  the  Eolls  on  the  7th  November, 
1865,  might  bo  discharged,  and  that  the  list  of  the  contributories 
of  the  company  might  bo  varied  by  reducing  the  number  of  shares 
for  which  Mr.  TotldU  was  placed  on  the  list  from  lifty  to  twenty- 
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L.  J  J.     five,  and  that  a  correspondiiig  reduction  might  be  made  in  the 
1865       call  made  in  respect  thereof. 
ToTHiLL's       The  company  was  formed  for  the  purpose  of  working  certain 
^fff*      iron  mines,  and  was  registered  under  the  Comj)anies  Act,  1856. 

The  prospectus  was  issued  in  July,  1860.  Mr.  Tothill  consented 
to  join  the  board  of  directors,  and  signed  the  memorandum  of 
association,  which  was  registered  on  the  12th  of  March,  1861,  for 
twenty-five  shares.  He  also  signed  the  articles  of  association, 
which  contained  the  following  clauses  : — 

"  No  person  shall  be  deemed  to  have  accepted  any  shares  in  the 
company  unless  he  has  testified  his  acceptance  thereof  in  writing 
under  his  hand,  in  such  form  as  the  company  from  time  to  time 
directs. 

"  The  following  persons  shall  be  the  first  directors  of  the 
company.  ■  Sir  G.  P.  Boney,  /.  ^.  Adam,  J,  0.  Stoeh,  F.  Tothill,  and 
C.  H.  Waring,  Esqrs. 

"  No  person  shall  be  eligible  as  a  director  of  the  company,  unless 
he  shall  hold,  in  his  own  right,  fifty  shares  at  the  least. 

"  The  directors  shall  cause  minutes  to  be  made  in  books  pro- 
vided for  the  purpose —  - 

"  Of  all  appointments  of  officers  made  by  the  directors. 

*^  Of  the  names  of  the  directors  present  at  each  meeting  of  direc- 
tors and  committees  of  directors. 

"  Of  all  orders  made  by  the  directors  or  committees  of  directors. 

"  And  of  all  resolutions  and  proceedings  of  the  company,  and  of 
the  directors  and  committees  of  directors. 

"  And  any  such  minutes  as  aforesaid  if  signed  by  any  person 
purporting  to  be  the  chairman  of  any  meeting  of  directors  or 
committee  of  directors,  shall  be  receivable  as  evidence,  .without 
any  further  proof." 

On  the  12th  of  April,  1861,  Mr.  Tothill  sent  in  an  application  for 
fifty  shares,  and  paid  £50  for  the  deposit  of  £1  on  each  share  with 
the  bankers  of  the  company.  The  letter  of  application  was  in  the 
usual  form,  requesting  the  directors  to  allot  the  applicant  "  fifty 
shares  in  the  above  company,  or  any  less  number,  subject  to  the 
regulations  of  the  company." 

Several  meetings  of  the  directors  were  held,  but  no  formal 
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allotment  of  sliares  was  ever  made,  nor  was  any  register  of  share-      L.  J  J. 
holders  kept ;  but  at  a  meeting  held  on  the  3rd  of  September,  1865 
1861,  the  following  resolution  was  passed  : —  Tothill's 

Case. 

"  On  a  calculation  of  the  capital  with  which  the  company  could   

be  started  under  the  contract  for  raising,  proposed  by  Mr.  Davies, 
it  was  found  that  from  £750  to  £1000  would  be  sufficient  for  one 
year's  working,  and  seeing  that  660  shares,  equal  to  £6600,  are 
subscribed  for  as  follows — " 

Then  followed  a  list  of  shareholders  with  the  number  of  shares 
subscribed  for  by  each,  among  which  appeared  the  names  of 
Sir  C.  P.  Boney  for  100  shares,  and  Mr.  Totliill  for  50  shares ;  and 
the  resolution  proceeded :  "  It  was  resolved  after  due  considera- 
tion to  proceed  forthwith  with  the  company,  &c." 

Although  the  resolution  was  entered  in  this  form  in  the  minute-  . 
book,  and  signed  by  Sir  G.  P.  Boney  as  chairman,  it  appeared 
that  in  the  rough  minute  taken  by  the  secretary,  Mr.  >S^.  /.  Green, 
the  list  was  not  set  out,  but  the  names  were  taken,  from  a  pencil 
list  on  a  separate  paper,  made  out  by  the  secretary.  The  rough 
minute  was  also  signed  by  Sir  G.  P.  Boney. 

Mr.  Totliill  was  not  present  at  the  meeting  of  the  3rd  of  Sep- 
tember, but  he  attended  the  next  meeting,  which  was  held  on  the 
11th  of  September,  at  which  the  minutes  of  the  last  meeting  ought 
in  due  course  to  have  been  read  and  confirmed.  But  it  appeared 
from  the  evidence  of  the  secretary,  that  sometimes  the  minutes 
were  not  confirmed  till  the  second  or  third  subsequent  meeting ; 
and  there  was  no  evidence  that  in  this  particular  case  the  minutes 
of  the  meeting  of  the  3rd  of  September  were  confirmed  at  the 
next  meeting.  Mr.  Totliill  expressly  denied  that  he  had  ever  seen 
or  heard  of  the  resolution  of  the  3rd  of  September,  until  alter  the 
proceedings  for  winding  up  the  company. 

Mr.  Tothillf  in  his  affidavit,  deposed  as  follows  : — 

"  I  attended  a  meeting  of  the  first  directors  on  the  4th  of  March, 
1861 ;  but  it  was  found  that  the  public  did  not  support  the  com- 
pany, and  no  allotment  of  shares  was  made.  I  was  not  present  at 
the  meeting  of  the  3rd  of  September,  1861,  upon  wliich  the  official 
manager  relies,  and  I  never  saw  the  resolution  which  now  appears 
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L.  JJ.  entered  in  the  minute-book  of  that  date ;  nor  did  I  ever  hear  of  it 
1865  to  the  best  of  my  recollection  and  belief,  until  after  proceedings 
Tothill's  had  been  taken  to  wind  up  the  company ;  and  I  first  heard  of  it 
through  my  solicitor.  I  certainly  never  received  any  notice  of 
allotment.  I  never  saw  the  paper  writing  (the  list  of  members), 
produced  to  and  referred  to  in  the  evidence  of  the  secretary,  Mr. 
Green,  taken  in  this  matter.  I  attended  a  meeting  of  the  company 
on  the  11th  of  September,  1861 ;  but  no  reference  was  made  at  that 
meeting  to  the  minute  which  is  so  entered  in  the  minute-book, 
under  the  3rd  of  September,  1861,  to  the  best  of  my  recollection 
and  belief.  And  I  did  not  attend  any  other  meeting  until  the 
month  of  June,  1862,  and  that  meeting  was  called  for  the  purpose 
of  winding  up  the  affairs  of  the  company." 

On  the  24th  of  January,  1863,  an  order  was  made  for  winding  up 
the  company.  Mr.  TotliiWs  name  was  placed  by  the  chief  clerk 
on  the  listof  contributories  for  fifty  shares ;  and  his  case  was  brought 
before  the  Master  of  the  KoUs  on  an  adjourned  summons. 

Sir  G.  P.  Boney  and  Mr.  Stock,  another  director,  who  were  put 
upon  the  list  of  contributories  by  the  chief  clerk,  for  a  hundred 
shares  and  fifty  shares  respectively,  also  contested  the  decision  of 
the  chief  clerk,  and  their  cases  were  heard  before  the  Master  of  the 
KoUs  on  the  27th  of  April,  1865  (1),  when  his  Honour  decided 
that  Sir  G.  P.  Boney  was  bound  by  his  own  signature  as  chairman, 
and  must  remain  on  the  list  as  a  contributory  for  a  hundred  shares ; 
but  reduced  the  number  for  which  Mr.  Stoch  was  liable  to  twenty-five 
shares.  This  decision  on  both  points  was  affirmed  by  the  Lords 
Justices  on  the  23rd  of  June,  1865  (2). 

Mr.  TofhilTs  Gase  was  heard  by  the  Master  of  the  EoUs,  on  the 
7th  of  November,  1865,  when  his  Honour  agreed  with  the  chief 
clerk,  and  decided  that  Mr.  Tothill  must  be  held  as  a  contributory 
for  the  whole  of  the  fifty  shares. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Millar,  for  Mr.  Tothill:— 

An  application  for  shares  and  payment  of  deposit  do  not  con- 
stitute the  applicant  a  contributory  if  there  has  been  no  allotment : 
Best's  Gase  (3).  It  has  also  been  decided  that  the  consent  of  a 
person  to  act  as  director  does  not  amount  to  an  agreement  to  take 
(1)  12  W.  R.  815.     (2)  12  W.  R.  994.     (3)  13  W.  R.  762 ;  34  L.  J.  Ch.  523. 
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the  number  of  shares  required  for  a  qualification;  Marquis  of 
Ahercorns  Case  (1).  Besides  which,  it  has  been  held  that  in  this 
case  the  qualification  only  applies  to  future  directors;  Stock's 
Case  (2).  Mr.  Tothill  signed  the  memorandum  and  articles  of 
association  for  twenty-five  shares  only,  and  the  only  pretext  for 
fixing  him  with  fifty  shares  is  the  appearance  of  his  name  in  the 
list  drawn  up  on  the  3rd  of  September.  But  there  is  no  proof  that 
he  knew  anything  of  that  list,  and  he  distinctly  denies  all  know- 
ledge of  it  in  his  affidavit.  In  this  respect  his  case  differs  from 
that  of  Sir  C.  P.  Boney. 

Mr.  Bouthgate,  Q.C.,  and  Mr.  Swanston,  for  the  official  liqui- 
dator : — 

In  Best's  Case  there  was  merely  an  application  for  shares,  and 
payment  of  deposit,  and  no  further  communication  with  the  com- 
pany. Here  the  applicant  was  a  director,  and  acted  in  the 
management  of  the  company. 

In  the  Marquis  of  Ahercorn's  Case  (1),  the  Marquis  had  never 
applied  for  a  qualification,  and  had  no  notice  of  the  amount  of  stock 
necessary.  Mr.  Tothill  knew  the  qualification,  and  applied  for  that 
exact  amount  of  shares,  intending  thereby  to  qualify  himself. 

Mr.  Tothill  cannot  be  permitted  to  say  that  he  knew  nothing  of 
the  list  of  shareholders.  He  was  present  at  the  meeting  of  the 
11th  of  September,  and  as  a  director  must  be  supposed  to  be 
cognizant  of  what  took  place  at  the  previous  meeting. 

They  also  cited  the  following  cases : 

Maudslay  and  Field's  Case  (3) ;  CarmichaeTs  Case  (4),  Yelland^s 
Case  (5) ;  Coohneijs  Case  (6) ;  Bloxams  Case  (7) ;  Thompsons 
Case  (8). 

Mr.  Baggallay,  in  reply. 

Silt  Gr.  J.  Turner,  L.J. : — 

This  is  an  application  on  the  part  of  Mr.  Tothill  to  have  the 
number  of  shares  for  which  ho  is  placed  on  the  list  of  contribu- 

(1)  10  W.  Pv.  548.  (5)  5  Do  G.  &  S.  305. 

(2)  12  W.  11.  814;  s.  c.  on  appeal,  ((>)  3  Do  G.     J.  170. 
lUd.  99^.  (7)  12  W.  11.  905. 

(3)  17  Sim.  157.  (8)  13  W.  K.  058. 

(4)  Ihid.  103. 
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L.  JJ.  tories  reduced  from  fifty  to  twenty-five.  He  signed  the  memo- 
1865  randum  of  association  for  twenty-five  shares  only,  and  the  question 
Tothill's  now  is,  whether  he  is  to  be  held  to  have  agreed  to  take  twenty-five 
more.  The  case  is  first  put  on  Mr.  TotliilTs  application  for  fifty 
shares.  On  the  12th  of  April,  1861,  he  paid  £50  into  the  bankers 
of  the  company  as  a  deposit  on  fifty  shares,  and  made  a  formal 
application  in  the  form  prescribed  by  the  prospectus.  This 
application  was  in  the  following  terms.  "  I  hereby  request  you  to 
allot  me  fifty  shares  in  the  above  company,  or  any  less  number, 
subject  to  the  regulations  of  the  company."  It  is  clear  that  no 
allotment  was  ever  made  of  these  fifty  shares  to  Mr.  Tothill.  So  far, 
then,  as  the  case  rests  merely  on  the  application,  it  falls  to  the 
ground ;  for  there  was  no  agreement  on  the  part  of  the  company  to 
accept  his  proposition  to  make  an  allotment  to  the  extent  of  fifty 
shares  to  him. 

The  sole  question  therefore  is,  whether  there  was  an  agreement 
]?etween  Mr.  Tothill  and  the  company  for  him  to  become  the 
holder  of  fifty  shares,  independently  of  the  application.  To 
establish  this,  two  points  are  relied  on — First  it  is  said  that  there 
was  a  resolution  of  the  directors  on  the  3rd  of  September,  1861,  in 
which  was  embodied  a  list  of  persons  who  had  agreed  to  become 
subscribers  for  shares,  and  that  in  this  list  the  name  of  Mr.  Tothill, 
who  was  a  director  of  the  company,  appears  for  fifty  shares.  This 
resolution  found  its  way  into  the  books  of  the  company  in  this 
form — There  was  about  to  be  a  contract  for  opening  the  mine, 
and  it  was  necessary  to  ascertain  what  capital  had  been  subscribed 
for,  and  it  was  stated  in  the  resolution  that  "  it  was  found  that 
from  £750  to  £1000  would  be  sufficient  for  one  year's  working, 
and  seeing  that  660  shares,  equal  to  £6600  are  subscribed  for  as 
follows" — And  then  follows  a  list  of  names,  including  Mr.  Tothill's 
for  fifty  shares. 

Independently  of  the  entry  in  the  books,  a  list  was  produced, 
made  out  by  the  secretary,  from  which  the  entry  in  the  books  was 
copied ;  and  it  is  said  that  either  by  force  of  the  resolution,  or  by 
his  being  included  in  the  list  made  by  the  secretary,  Mr.  Tothill 
was  bound  to  take  these  shares. 

First,  as  to  the  resolution.  Mr.  Tothill,  in  distinct  terms,  says 
in  his  affidavit  thus : — "  I  was  not  pi^esent  at  the  meeting  of  the 
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3rd  of  September,  1861,  on  which  the  official  manager  relies,  and      L.  JJ. 
I  never  saw  the  resolution  which  now  appears  entered  in  the  minnte  1865 
book  of  that  date,  nor  did  I  ever  hear  of  it  to  the  best  of  my  Tothill's 
recollection  and  belief  until  after  proceedings  had  been  taken  to 
wind  up  the  company,  and  I  first  heard  of  it  through  my  solicitor. 
I  certainly  never  received  any  notice  of  allotment." 

Here  is  a  positive  denial  on  his  part.  Either  it  is  true  or 
untrue.  If  untrue,  I  wish  to  know  why  no  questions  were  put  to 
him  by  the  official  liquidator  in  cross-examination,  although  he 
made  himself  liable  to  cross-examination.  Not  one  single  question 
was  put,  and  I  cannot  therefore  assume  that  his  statement  is 
untrue.  If,  then,  this  statement  is  true,  it  seems  to  me  impossible 
that  we  can  hold  that  this  was  an  agreement  on  the  part  of 
Mr.  Totliill  to  take  fifty  shares,  or  an  agreement  by  the  company  to 
allot  them  to  him. 

But  it  was  said  that  though  Mr.  Totliill  never  saw  the  resolution 
he  must  be  presumed,  as  a  director,  to  know  what  appeared  on 
the  books  of  the  company.  But  what  was  it  that  -appeared  on  the 
books  ?  There  is  no  proof  that  this  entry  was  on  the  books 
at  the  time  when  he  attended,  and  it  is  clear  that  the  rough 
minute  did  not  contain  the  list  of  names,  but  only  the  state- 
ment that  £6600  had  been  subscribed  for,  a  statement  which 
could  not  be  extended  to  make  him  liable  for  fifty  shares.  In  the 
face  of  the  evidence  it  would  be  unfair  to  presume  a  knowledge 
on  the  part  of  Mr.  Totliill  of  a  list  which  I  do  not  believe  existed 
on  the  books  at  the  time  when  he  attended  the  board. 

Something  might  be  said  on  the  question,  whether,  if  he  had 
been  fixed  with  knowledge  of  the  list  he  could  be  made  absolutely 
liable ;  but  it  is  unnecessary  to  decide  this.  At  the  same  time  I 
must  remark  that  the  object  of  the  resolution  was  to  find  what 
amount  of  shares  had  been  subscribed  for,  and  not  by  whom  the 
capital  was  to  bo  taken.  Nothing  in  the  list  would  give  Mr.  Totliill 
the  shares  which  he  had  applied  for.  It  is  difficult  to  say  that 
because  a  company  makes  out  a  list  of  subscribers  in  order  to  see 
whether  they  can  carry  on  the  company,  they  are  bound  to  give 
the  shares  in  conformity  with  the  list.  Suppose  the  scheme  had 
turned  out  profitable,  and  a  great  number  of  persons  had  come  in 
and  applied  for  shares  ;  could  the  company  have  said,  "  Wo  cannot 
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part  witli  any  of  the  660  shares  which  are  entered  as  subscribed 
for  "?  This  seems  to  distinguish  the  case  from  Bloxams  Case  (1), 
where  there  was  an  entry  which  would  have  bound  the  company  to 
give  the  shares  to  Bloxam.  I  am  therefore  of  opinion  that  Mr. 
TotliilTs  name  must  be  struck  off  the  list  for  twenty-five  of  the 
shares  attributed  to  him,  but  there  will  be  no  costs. 

SiE  J.  L.  Knight  Beuoe,  L.J. : — 

This  case  is  one  of  singular  difficulty,  but  not  so  much  so  as  to 
render  it  unfit  to  decide  the  right.  The  circumstances  and  the 
evidence  are  such  as  to  render  it  proper  in  deciding  the  case  to 
have  regard  to  the  question  on  which  side  the  burden  of  proof  lies. 
I  am  of  opinion  that  the  burden  of  proof  lies  on  the  Kespondent, 
and  I  cannot  say  he  has  discharged  that  burden.  I  agree  with 
my  learned  brother.  I  repeat  that  it  is  a  case  of  great  diffi- 
culty. 


L.JJ.         ATTOENEY-GENEEAL  v.  ST.  JOHN'S  HOSPITAL, 
3865  BATH. 

Charity — Scheme^  Power  of  Court  to  alter — BenewaUe  Leases — Fines. 

The  Court  has  power  to  alter  from  time  to  time  the  scheme  of  a  charity 
which  has  been  settled  by  a  previous  decree  of  the  Court,  if  the  circumstances 
require  it. 

The  Court  refused  to  permit  the  renewal  of  leases  of  the  lands  of  a  charity 
on  fines,  although  the  practice  had  been  sanctioned  by  a  scheme  settled  by 
the  award  and  decree  of  the  Court,  and  had  been  acted  on  since  under  the 
direction  of  the  Court. 

The  custom  of  an  ancient  charity  had  been  that  the  lessees  of  the  charity 
lands  should  have  renewals  of  leases  on  easy  and  beneficial  terms.  The 
Court  nevertheless  in  settling  a  scheme  refused  to  permit  leases  to  be  granted 
except  at  rack  rent :  but  directed  that  in  granting  fresh  leases,  regard  should, 
be  had  to  the  claims  of  any  lessees  who  had  expended  money  on  the  faith  of 
renewals. 

The  Hospital  of  St.  John  the  Baptist,  with  the  Chanel  of  St. 
Michael,  annexed,  in  the  city  of  Bath,  was  founded,  according  to 
tradition,  in  the  year  1174  by  one  of  the  Bishops  of  Bath  and 
Wells;  but  no  record  or  memorial  is  extant  of  the  particulars  of  its 

(1)  12  W.  R.  995. 
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foundation.    The  right  of  presentation  to  the  mastership  was      L.  JJ. 
vested  in  the  corporation  of  Bath  by  a  grant  of  Queen  Elizabeth,  1865 

in  the  fifteenth  year  of  her  reign,  and  the  right  is  now  exercised  attoeney- 

by  the  trustees  of  the  municipal  charities  of  that  city  by  virtue  of  G^eneeal 

an  order  of  the  Court  of  Chancery.  St.  Johns 

Hospital 

The  present  system  of  management  of  the  hospital  is  derived  Bath. 
from  an  award  of  Sir  John  Trevor,  the  Master  of  the  KoUs,  made 
in  1716  in  a  suit  of  Attorney-General  v.  Clement. 

The  information  in  that  suit  was  filed  by  the  Attorney-General 
on  the  relation  of  the  master,  co-brethren,  and  sisters  of  the 
hospital  on  behalf  of  themselves,  and  the  tenants  of  the  lands  of 
the  hospital,  against  Thomas  Clement  and  the  mayor,  aldermen, 
and  burgesses  of  Bath,  for  the  purpose  of  setting  aside  a  lease 
obtained  by  the  Defendant  Clement  from  his  father,  the  late 
master  of  the  hospital,  and  of  having  rules  and  orders  made  for 
the  future  management  of  the  charity  property. 

The  information  stated,  among  other  things,  that  the  hospital 
was  founded  for  the  support  of  poor  men  and  women,  for  whom 
an  almshouse  had  been  built;  that  before  the  dissolution  of 
monasteries  the  abbots  of  Bath  used  to  elect  a  master  for  the 
hospital,  and  a  rector  for  the  chapel,  and  that  the  master,  with  the 
approbation  of  the  abbot,  co-brethren,  and  sisters,  renewed  the 
leases  of  the  hospital  land§,  as  lives  dropped,  with  usual  covenants ; 
that  as  the  revenues  of  the  hospital  increased,  so  from  time  to  time 
the  poor  men  and  women  were  increased  in  number  and  neces- 
saries ;  that  the  master  had  an  allowance  of  £30  per  annum,  for 
reading  prayers,  and  a  house;  and  that  2s.  Qd.  was  appointed 
weekly  to  each  poor  man  and  woman,  besides  washing  and  coals, 
and  a  gown  once  in  two  years,  and  some  allowance  was  made  for 
repairs ;  that  the  poor  men  and  women  had  fitting  apartments, 
and,  as  vacancies  happened,  the  master  had  the  nomination  of 
them ;  that  the  revenues  by  the  reserved  rents  and  dropping  of 
lives  were  then  estimated  at  £600  per  annum,  and  were  just  sufiieiont 
for  maintaining  the  poor ;  but,  as  the  revenues  increased,  the  sums, 
according  to  the  founder's  intQntion,  ought  to  have  been  applied  to 
the  poor  allowances,  and  an  addition  of  more  nion  and  women ; 
that  not  only  tlie  yearly  rents,  but  tue  fines  on  grnntmt,  estate  s 
for  lives,  were  intended  by  tlie  founder  for  the  benefit,  not  only 
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L.  JJ.      of  the  almshoiise,  but  of  the  tenants  of  the  same,  for  snch  lives 
1865      as  they  should  from  time  to  time  name  at  reasonable  and  mode- 
Attorney-  rate  fines. 

General  rpj^^  information  further  stated  that  the  city  of  Bath  had  been 
Hospital^  ^^'^^^  much  enlarged  and  many  large  houses  had  been  built  on  the 
Bath.  hospital  lands,  whereby  the  rents  and  revenues  were  increased  to 
above  £1000  per  annum,  if  in  hand,  and  the  quit  or  reserved  rents 
to  £140  16s.  2d.,  besides  what  might  be  raised  by  fines  in  granting 
estates  by  leases  or  copy  of  court  roll. 

The  information  then  stated  the  circumstances  under  which  the 
Defendant  Clement  obtained  a  lease  for  three  lives  of  the  hospital 
lands  from  his  father,  the  late  master,  on  his  death-bed,  and 
alleged  that  the  Defendant  had  made  large  sums  of  money  by 
granting  leases  for  lives,  and  had  reserved  the  rents  to  himself 
without  taking  any  notice  of  the  hospital ;  and  that  the  tenants, 
in  respect  of  a  tenant's  right  of  renewal,  had  laid  out  above  £5000 
in  building  spacious  and  sumptuous  buildings  for  the  entertain- 
ment of  persons  of  quality  and  others  using  the  baths  and  the 
waters  there,  and  that,  in  case  they  had  not  the  benefit  of  renew- 
ing their  respective  estates  upon  reasonable  terms  and  considera- 
tion to  what  they  and  their  predecessors  had  laid  out  in  building, 
many  of  them  must  be  utterly  ruined. 

It  then  stated  that  Clement  had  affrighted  and  obliged  several 
of  the  tenants  to  agree  to  his  terms,  knowing  that  they  had  laid 
out  their  whole  fortune  in  building  houses  on  the  hospital  lands, 
and  threatened  the  others  with  ejectment,  and  to  sell  their  estates 
to  other  persons  who  would  give  more  for  them ;  although  he  knew 
that  each  tenant  of  the  hospital  was  entitled  to  a  tenant  right,  and 
that  all  the  tenants  had,  and  ought  to  have,  easy  and  good  bar- 
gains, and  were,  and  ever  were,  looked  upon  to  be  within  the 
charitable  design  and  intention  of  the  founder. 

The  information  prayed  for  a  discovery  of  the  deeds  in  the 
Defendant's  possession,  and  that  his  lease  might  be  set  aside,  and 
that  such  rules  and  orders  might  be  made  for  the  management  of 
the  charity  estates,  and  the  government  of  the  charity  for  the  future, 
as  the  Court  should  think  fit. 

The  cause  came  on  for  hearing  before  the  Master  of  the  EoUs 
on  the  26th  of  November,  1713,  when  all  parties  consenting  to 
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submit  all  matters  in  question  to  the  award  and  final  judgment  of  L.  JJ. 

his  Honour,  an  order  was  made  that  the  parties  should  attend  him  1865 

with  all  the  pleadings,  depositions,  and  exhibits  in  the  cause,  and  Attoeney- 

with  a  copy  of  the  grant  from  Queen  Elizabeth  to  the  city  'of  Bath^  General 

and  other  documents  therein  mentioned,  and  his  Honour  would  John's 

HosriTAL, 

advise  with  the  Lord  High  Chancellor,  and  with  the  Bishop  of  Bath. 
Bath  and  Wells,  and  consider  the  whole  cause,  and  then  make  his 
award,  judgments  and  final  determination  touching  the  several 
matters  in  question. 

In  pursuance  of  this  decree  Sir  J.  Trevor  made  his  award,  dated 
the  13th  of  February,  1716,  in  which  he  referred  to  the  history  of 
the  hospital,  and  recited  the  submission  to  him,  and  stated  that  for 
the  final  award,  determination,  &c.,  settlement  of  all  the  premises  to 
him  referred,  and  for  settling  all  disputes  that  had  arisen  or  should 
arise  touching  the  management  of  the  said  hospital,  and  of  the 
possessions  and  revenues  thereof,  for  the  present  and  time  "to  come, 
and  for  giving  satisfaction  to  the  contending  parties  in  respect  to 
their  several  claims,  and  for  the  better  and  more  orderly  govern- 
ment of  the  said  hospital,  and  for  a  better  provision  for  the 
poor  thereof,  and  for  the  rebuilding  of  the  chapel,  and  for  the 
more  due  and  decent  daily  service  to  Almighty  God  to  be  per- 
formed in  the  chapel,  and  repairing  the  said  hospital,  and  for 
establishing  rules  and  orders  for  the  management  of  the  same,  he 
awarded  (among  other  things)  as  follows : — 

1.  That  the  Defendant  Clement's  lease  should  be  set  aside  and 
cancelled. 

2.  That  the  Defendant  Clement  should  reserve  for  his  own 
use  £1500  and  interest,  out  of  the  fines  thereafter  set  forth 
in  consideration  of  his  father's  services,  as  master  of  the  hos- 
pital. 

3.  That  there  should  be  new  leases  made  to  the  several  and 
respective  tenants  of  the  hospital  lands,  not  exceeding  three  lives, 
to  be  nominated  by  the  several  and  respective  tenants,  and  that 
the  rents  should  be  reserved,  and  the  fines  be  paid  for  the  same 
according  to  their  voluntary  offer  and  proposal,  contained  in  a 
particukr  or  scliedule  thereto  annexed,  amounting  together  to 
the  sum  of  £3190  lis.  ()fZ.,  with  intcnvst  after  the  rate  of  4  per 
centum  per  aimum,  which  being  computinl  for  flie  sanu^  from  tli.^ 
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L.  JJ.  said  4tli  day  of  December,  1711,  to  the  29tli  day  of  September, 

1SG5  1716,  inclusive,  amounted  to  the  sum  of  £612  13s.  6d.,  and  being 

Attorney-  a-dded  to  the  principal,  made  in  the  whole  £3803  5s.,  which  with 

General  addition  of  the  sum  of  £118  15s.,  arrears  of  the  additional 

St.  John's  rents  which  were  to  be  paid  by  the  several  tenants  accordino:  to 
Hospital,  .  ,  .  . 

Bath.     the  said  particulars,  on  the  granting  their  new  leases  to  Michael- 

mas,  1716,  amounted  to  £3922,  which  sum  he,  the  said  Master  of 

the  Eolls,  ordered  the  respective  tenants  to  pay  to  and  deposit 

with  Mr.  Thomas  Bushell,  of  the  said  city  of  Baihy  vintner,  to  be 

issued  and  applied  as  thereinafter  directed.    And  by  the  same 

clause  it  was  ordered  that  the  leases  should  in  future  be  drawn  by 

the  Town  Clerk  of  Bath  in  a  prescribed  form. 

The  4th,  5th,  and  6th  clauses  were  immaterial  to  the  present 

question. 

7.  That  the  residue  of  the  said  sum  of  £3922,  after  payment 
from  it  made  of  the  said  £1500  and  interest,  to  the  Defendant 
Clements,  should  be  applied  in  manner  following — namely,  first 
to  pa)^  to  all  parties  their  costs,  &c.,  and  the  remainder  (after 
deducting  £540  reserved  for  building  the  said  chapel,  and  repair- 
ing the  hospital),  amounting  to  £876  6s.,  should  be  applied  as 
thereinafter  directed. 

8.  This  clause  contained  directions  for  the  application  of  the 
ordinary  rent  and  revenues  of  the  hospital,  and  of  the  interest  of 
the  said  sum  of  £876  6s.,  which  was  to  be  invested. 

9.  That  all  fines  upon  the  leases  to  be  made  after  the  leases 
thereinbefore  directed  should  be  thereafter  received  by  the  master 
for  the  time  being,  to  the  uses  and  purposes  following — namely, 
two-thirds  thereof  to  the  use  of  the  master,  he  thereout  keeping 
the  clock,  and  the  chapel,  and  the  windows,  and  all  other  parts 
thereof  in  good  repair,  and  the  remaining  third  part  thereof  for 
the  benefit  of  the  said  co-brethren  and  sisters,  to  be  paid  and 
distributed  to  them  monthly  in  equal  shares. 

10.  That  the  right  of  the  presentation  of  the  master  belonged 
to  the  Corporation  of  Bath,  by  the  grant  of  the  15th  of  Queen 
EUzaleth,  but  that  they  had  no  right  to  be  visitors  ;  and  that  the 
government  of  the  hospital  should  be  in  the  master,  according  to 
the  rules  thereunto  annexed,  with  certain  provisions  as  to  service 
in  the  chapel. 
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The  11th  and  12th  clauses  were  immaterial. 

13.  That  the  master  with  the  consent  of  the  brethren  and  sisters 
for  the  time  being,  might,  under  their  common  seal,  from  time  to 
time,  as  any  of  the  leases  should  be  surrendered  or  determined, 
or  upon  the  death  or  deaths  of  any  life  or  lives,  or  upon  the 
changing  of  any  life  or  lives,  grant  new  leases  not  exceeding 
three  lives  at  the  most,  to  be  nominated  by  the  several  and  respec- 
tive tenants,  reserving  the  same  rents  as  were  thereby  respectively 
reserved,  and  that  the  fines  to  be  taken  on  renewing  such  lease 
should  not  exceed  one  year's  value  for  a  life,  according  to  the 
particular  annexed,  adding  thereto  the  interest  for  the  time  such 
renewal  should  be  neglected  by  the  tenant,  to  be  computed  from 
the  end  of  six  calendar  months  after  the  former  life  determined, 
and  the  rents  or  fines  were  not  to  be  increased  without  the  leave 
of  the  said  Court  of  Chancery. 

The  14th  clause  was  immaterial. 

15.  That  the  Lord  Chancellor,  Lord  Keeper,  the  Master  of  the 
EoUs,  and  Lord  Bishop  of  Bath  and  Wells  for  the  time  being,  or 
any  two  of  them,  should  from  time  to  time  respectively  for  ever 
be  visitors  of  the  said  hospital. 

Annexed  to  the  award  were  certain  rules  and  orders  for  the 
internal  government  of  the  hospital. 

The  schedule  appended  to  this  award  contained  in  separate 
columns  the  names  of  the  then  tenants  of  the  estates ;  the  amount 
of  the  fine  which  each  of  the  then  tenants  was  to  pay  on  the 
renewal  of  his  lease ;  the  amount  of  the  interest  which  each  tenant 
had  to  pay  according  to  the  award ;  the  amount  of  the  rent  pay- 
able by  each  tenant ;  the  amount  by  which  each  tenant's  rent  had 
been  increased;  and  the  annual  value  of  the  holding  of  each 
tenant. 

By  an  order  made  in  the  cause,  and  bearing  date  the  25th  of 
June,  1717,  it  was  ordered  that  the  said  award,  and  all  the 
matters  and  things  therein  contained,  should  stand  ratified  and 
confirmed  by  the  order,  authority,  and  decree  of  this  Court, 
unless  the  Defendants,  having  notice  thereof,  should  witliin  eight 
days  after  such  notice  shew ,  unto  the  Court  good  cause  to  the 
contrary.'  *  , 

No  cause  to  the  contrary  appears  to  have  been  shewn,  and  the 
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settlement  made  by  this  award  had  been  acted  upon  up  to  the 
present  time.  Several  applications  had  been  made  from  time 
to  time  to  the  Court  of  Chancery  in  the  suit  of  Attorney-General  v. 
Clement,  under  the  13th  clause,  when  it  was  desired  to  raise  the 
fines  on  renewals.  These  applications,  so  far  as  they  are  known, 
were  as  follows : — 

In  1728  a  petition  was  presented  to  Lord  Chancellor  Hard- 
wicke  by  the  master,  co-brethren,  and  sisters,  praying  that 
they  might  be  at  liberty  to  grant  a  renewal  of  a  lease  of 
a  farm  called  St.  John^s  Farm,  to  one  Jones,  on  his  paying  a 
fine  of  £250,  and  of  £300  for  each  fresh  renewal.  The  Lord 
Chancellor  made  an  order  on  the  27th  of  July,  1738,  that  they 
should  grant  a  renewal  on  a  fine  of  £600  for  the  life  which  had 
dropped. 

On  the  26th  of  March,  1753,  an  order  was  made  by  the  same 
Lord  Chancellor,  on  the  petition  of  the  lessees  of  8t,  Johns  Farm, 
that  a  new  lease  should  be  grantea,  another  life  having  dropped, 
on  payment  of  a  fine  of  £1000.  The  Petitioners  had  offered 
to  pay  £600,  but  the  Lord  Chancellor  considered  £1000  to  be  a 
reasonable  fine. 

On  the  21st  of  June,  1753,  Lord  HardivicJce  made  an  order,  on 
the  application  of  the  hospital,  sanctioning  the  renewal  of  the  leases 
of  certain  small  farms,  on  payment  of  the  fines  proposed  by  the 
tenants. 

In  1776,  the  suit  of  Somerville  v.  Chapman  was  instituted  by  the 
under-tenants  of  St.  John's  Farm,  who  held  their  underleases  on 
the  same  lives  as  those  named  in  the  original  lease,  against  the  de- 
visees of  Jones  (the  late  tenant)  and  the  corporation  of  the  hospital, 
the  plaintiffs  praying  that  the  corporation  might  grant  the  devisees 
a  renewal  of  the  lease  on  payment  of  £2000,  or  such  other  fine  as 
the  Court  might  think  reasonable,  and  that  the  devisees  might  grant 
the  plaintiffs  renewed  underleases  for  the  same  lives.  While  the 
suit  was  pending,  the  devisees  of  Jones  presented  a  petition,  in 
Attorney-General  v.  Clement,  praying  that  the  corporation  might  be 
directed  to  grant  a  renewal  of  their  lease  upon  the  above-mentioned 
terms,  but  the  Lord  Chancellor  (Lord  Apsley),  on  the  7th  of  April, 
1776,  dismissed  the  petition,  but  on  what  grounds  does  not  appear. 
The  suit  of  Somerville  y.  Chapman  afterwards  came  on  to  be  heard 
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before  Lord  Thurlow  (then  Lord  Chancellor),  who  dismissed  the  L.jj. 
bill  (1).  1865 

In  1823,  the  Master  and  Governors  of  the  Bath  Infirmary  ATroRNEr- 
presented  a  petition  in  the  original  suit,  praying  that  a  re-  ^^^^^ial 
newed  lease  of  the  land  held  by  them  of  the  hospital  might  be  ^^f^^^^'^ 
granted  on  payment  of  the  fine  of  £36,  which  was  the  annual      Bath.  ' 
value  given  in  the  schedule  to  Sir  J.  Trevor's  award.    Lord  Eldon, 
who  was  then  Lord  Chancellor,  although  he  doubted  the  jurisdic- 
tion of  the  Court,  yet,  as  it  had  been  exercised  by  Lord  HardwieJce, 
made  an  order  on  the  petition,  and  referred  it  to  the  Master  to 
ascertain  the  amount  of  fine  to  Ix)  paid  (2). 

The  Master  reported  that  £300  was  a  reasonable  fine,  and  Lord 
Eldon  confirmed  that  report,  overruling  the  exceptions  which  had 
been  taken  to  it,  on  the  19th  of  March,  1825. 

The  present  information  was  filed  by  the  Attorney-General,  ex 
officio,  against  the  master,  co-brethren,  and  sisters  of  the-  hospital, 
and  the  trustees  of  the  municipal  charities  of  Bath,  in  whom  the 
right  of  presentation  to  the  mastership  was  vested,  praying  for  a 
scheme  for  the  future  administration  of  the  charity,  and  for  a 
special  declaration  that  it  was  for  the  benefit  of  the  charity  that 
the  Master,  &c.,  of  the  hospital  should  not,  in  future,  let  any 
charity  property  on  fines,  or  for  long  terms  of  years,  or  otherwise 
than  at  the  best  rent  they  could  procure.  After  the  cause  had 
been  set  down  for  hearing,  one  of  the  lives  on  which  many  of  the 
leases  were  held  dropped,  and  the  Attorney-General  filed  a  supple- 
mental information  stating  this  fact,  and  praying  for  an  injunction 
to  restrain  the  corporation  from  granting  any  renewals  on  fines. 
An  injunction  was  moved  fur  before  Vice-Chancellor  Kindersley, 
in  terms  of  the  prayer,  which  was  refused  by  the  Vice-Chancellor, 
but  was  granted  by  the  Lords  Justices,  on  appeal,  on  the  1st  of 
June,  1865. 

Two  petitions  were  also  presented  by  lessees,  praying  lor  re- 
newals of  their  leases  on  payment  of  the  usual  fines,  and  these 
petitions  came  on  with  the  cause  when  it  was  brought  to  a  hearing. 
The  cause  and  the  petitions  were  set  down  before  the  Vice-Chan- 
cellor, i)ut  in  consequence  of  his  Honour  doubting  his  jurisdiction 

(1)  1  Pro.  C.  0  Gl. 

(2)  Attorney-General  v.  Clement,  T.  &  11.  58. 
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to  disturb  the  award  of  Sir  J.  Trevor,  they  were  heard  as  an 
original  matter  before  the  Lords  Justices. 

The  Attorney- General,  Mr.  Baily,  Q.C.,  and  Mr.  T.  E.  Terrell,  in 
support  of  the  information : — 

The  award  of  Sir  /.  Trevor  does  not  take  away  the  power  of  the 
Court  to  settle  a  new  scheme  when  the  circumstances  of  the  case 
require  it.  The  Court  is  not  fettered  by  an  old  scheme  of  a 
charity,  but  may  continually  remodel  it.  Attorney-General  v. 
Wyggeston  Sosjpital  {!),  Attorney -General  v.  Bovill{2),  Attorney- 
General  V.  Corporation  of  BocJiester  (3),  Attorney-General  v.  Bishop 
of  Worcester  (4). 

The  corporation  had  no  power  to  bind  the  charity  by  a  covenant 
for  perpetual  renewal.  It  would  have  been  contrary  to  the 
13  Eliz.  c.  10,  and  independently  of  the  statute  it  w^ould  have  been 
a  breach  of  trust.  Magdalen  College  Case  (5),  Watson  v.  Hemsworth 
Hospital  (6),  Clayton  v.  Attorney-General  (7),  Attorney-General  v. 
Brooke  (8). 

The  tenants  are  not  objects  of  the  charity.  When  an  intention 
is  shewn  by  the  founder  of  a  charity  to  give  beneficial  leases  to 
third  parties,  the  Court  -  always  disregards  it,  as  tending  to  a  per- 
petuity. Attorney-General  v.  Catherine  Hall  (9),  Hope  v.  Corporation 
of  Gloucester  (10),  Attorney- General  v.  Greenhill  (11). 

The  award  of  Sir  J.  Trevor  gave  no  right  of  renewal  to  the 
lessees.  This  is  shewn  by  the  cases  in  which  applications  have 
been  made  to  the  Court.  Sometimes  the  Court  fixed  the  amount 
of  fine  arbitrarily,  which  is  inconsistent  with  such  a  right,  and 
sometimes  refused  a  renewal  altogether.  Nor  have  the  tenants 
any  moral  claim.  They  have  made  large  profits  out  of  the 
hospital  lands,  and  if  there  are  any  cases  of  hardship  we  are 
willing  that  they  should  be  specially  considered. 


Mr.  Glasse,  Q.C.,  and  Mr.  Bird,  for  the  hospital. 


(1)  12  Beav.  113. 

(2)  1  Phil.  762. 

(3)  5  De  G.  M.  &  G.  797. 

(4)  9  Hare,  328. 

(5)  11  Eep.  66  b. 
(G)  14  Ves.  324. 


(7)  1  P.  Coop.  97, 134 

(8)  18  Ves.  319. 

(9)  Jac.  381. 

(10)  7  De  G.  M.  &  G.  647. 

(11)  33  Beav.  193. 
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Mr.  JoUiffe,  for  tlie  trustees  of  the  municipal  charities  of  Bath. 

Sir  Eugh  Cairns,  Q.C.,  Mr.  Osborne,  Q.C.,  and  IVIr.  C.  Eall,  for 
the  petitioners : — 

The  information  in  Attorney-General  v.  Clement  was  filed  by  the 
master  and  brethren  on  behalf  of  themselves  and  the  tenants,  and 
from  the  frame  of  the  information,  as  well  as  from  the  allegations 
contained  in  it,  it  is  clear  that  they  were  at  that  time  considered 
as  objects  of  the  charity.  One  object  of  the  founder  was  to 
encourage  the  improvement  of  the  city  of  Bath.  The  same 
intention  of  benefiting  the  tenants  is  shewn  in  the  award  of  Sir  /. 
Trevor. 

The  scheme  laid  down  by  the  Master  of  the  KoUs  is  bind- 
ing upon  the  Court;  confirmed  as  it  has  been  by  the  constant 
practice  of  renewals,  on  the  faith  of  which  the  property  has  been 
so  long  dealt  with.  The  dismissal  of  some  of  the  subsequent 
applications  for  renewals  is  not  conclusive  against  the  petitioners. 
In  the  case  where  the  petition  was  dismissed  by  Lord  Ajpsley,  the 
reason  for  the  decision  is  not  given ;  there  may  have  been  breaches 
of  covenant.  In  the  case  of  Somerville  v.  Chajoman,  the  plaintiffs 
were  the  underlessees.  The  lessees  did  not  support  the  bill.  Their 
petition  had  been  dismissed,  and  they  had  no  longer  any  interest. 

We  contend  that  the  tenants'  right  of  renewal  ought  to  be 
recognized  in  the  scheme,  but  this  can  be  done  in  such  a  way  as 
may  be  considered  most  beneficial  to  the  hospital.  Attorney- 
General  V.  Smith  (1).  , 

Mr.  Baihjf  in  reply. 


L.  JJ. 

1865 
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V. 
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Dec.  22.  Sir  G.  J.  Turner,  L.J.,  after  stating  the  pleadings  in 
the  case  and  referring  to  the  proceedings  in  the  former  suit  of 
Attorneij- General  v.  Clement  and  the  award  of  Sir  J.  Trevor, 
continued : — 

Ever  since  the  making  of  this  award  the  hospital  estates  appear 
to  have  been  let  on  leases  for  lives  upon  payment  of  fines  on  the 
dropping* of  each  life,  and  the  fines  have  been  divided  between  the 

(1)  2  Vcni,  74G. 
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L.J  J.     master,  brethren,  and  sisters,  as  directed  by  the  award.    It  would 
1865      seem,  indeed,  from  the  statements  contained  in  the  information  in 
Attorney-  Attorney- General  v.  Clements,  that  the  practice  in  these  respects  was 
General         same  before  the  award  was  made.    Some  of  the  leases  since  the 
i?ospmiL^   making  of  the  award  have  been  granted  in  pursuance  of  orders  of 
Bath.  '    this  Court,  and  I  shall  presently  refer  to  these  orders,  and  the 
petitions  on  which  they  were  founded.    The  only  other  fact's  which 
appear  to  me  material  to  be  stated  are,  that  it  appears  from  the 
evidence  before  us  that  the  leases  of  the  estates  belonging  to  this 
hospital  have  for  a  great  number  of  years  been  dealt  with  in  the 
way  of  sale,  purchase,  settlement,  and  otherwise,  as  leases  renewable 
perpetually  upon  payment  of  fines,  and  that  some  considerable 
part  of  the  city  of  Bath  has  been  built  by,  and  at  the  expense  of, 
the  tenants  of  the  hospital  on  the  faith  of  their  leases  being  so 
renewable,  and  that  the  improved  value  of  th^  hospital  estates,  if 
now  in  hand,  would  be  about  £12,000  a  year. 

The  questions  which  present  themselves  for  our  consideration 
upon  the  facts  appearing  in  this  case  may,  I  think,  conveniently 
be  considered  under  three  heads.  First,  whether  it  is  in  the 
power  of  this  Court  to  alter  the  system  of  leasing  the  estates  of 
this  charity  which  has  so  long  prevailed.  Secondly,  whether, 
assuming  that  the  Court  has  power  to  make  such  alteration,  it 
ought,  under  the  circumstances  of  the  case,  to  be  made;  and, 
thirdly,  if  the  alteration  ought  to  be  made,  in  what  mode  it  ought 
to  be  carried  into  effect. 

In  dealing  with  the  first  of  these  questions  there  are  two  pro- 
minent points  to  be  considered.  First,  whether  there  is  a  right 
on  the  part  of  the  tenants  of  the  estates  to  have  their  leases  re- 
newed ;  and,  secondly,  whether  the  award  made  by  Sir  John  Trevor 
precludes  the  Court  from  giving  any  relief  in  this  suit  which  may 
affect  the  tenants'  interests.  As  to  the  first  point,  it  was  not  con- 
tended on  the  part  of  the  lessees,  the  petitioners,  that  the  mere 
fact  of  the  leases  having  been  continually  renewed  could  of  itself 
create  a  right  in  the  tenants  to  insist  upon  the  renewal  of  their 
leases ;  and  in  my  opinion  no  such  contention  could  successfully 
liave  been  maintained.  There  are  so  many  considerations  which 
lead,  or  may  lead,  to  the  renewal  of  leases,  that  an  obligation  to 
renew  cannot  be  inferred  from  the  mere  fact  of  renewal.    To  hold 
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that  it  could  would  be  most  dangerous  to  property,  more  especially  L.  JJ. 

in  the  west  of  England,  where  the  habit  of  leasing  for  lives,  and  of  1865 

renewing  the  leases  on  payment  of  fines,  prevailed  until  lately  to  attorney- 

a  great  extent.    The  tenants,  therefore,  did  not  rest  their  case  on  G^eneeal 

this  2^round,  but  what  was  contended  on  their  part  was,  that  the  St.  John's 

.       o     T         •  Hospital, 

instrument  of  foundation  of  this  charity  not  being  forthcoming,  Bath. 
the  existence  of  an  obligation  to  renew  ought  to  be  inferred  from 
the  continued  practice  of  renewal,  supported  as  it  was  said  to  be 
by  the  frame  and  statements  of  the  information  in  Attorney- 
General  V.  Clement,  and  by  Sir  John  Trevors  award,  and  the  pro- 
ceedings in  this  Court  which  have  been  under  it.  This  view  of 
the  case  renders  it  necessary  to  consider  the  documents  on  which 
reliance  is  placed. 

First,  then,  as  to  the  information  in  Attorney-General  v.  Cle- 
ments. This  information  purports  to  be  filed  at  the  relation  of 
the  master,  brethren,  and  sisters  on  behalf  of  themselves  and 
the  tenants,  and  it  states  to  the  following  effect  [His  Lordship 
read  the  principal  allegations  as  stated  above] :— It  is  upon  the 
information  purporting  to  be  filed,  as  it  was  said,  on  the  part  of 
the  tenants,  and  on  the  allegations  of  the  information  which  I 
have  read,  that  the  tenants  rely;  but  in  estimating  the  weight 
which  is  due  to  the  frame  and  allegations  of  this  information, 
it  must  be  borne  in  mind  that  the  income  of  the  master,  and 
brethren,  and  sisters  materially  depended  on  the  renewal  of  the 
leases,  and  that  their  interest  therefore  was  identical  with  that  of 
the  tenants.  This  alone  seems  to  me  to  be  sufficient  to  account 
for  their  having  represented  themselves  as  acting  on  behalf  of 
themselves  and  the  tenants;  and  as  to  the  allegations  of  the 
information,  it  is  true  that  there  are  some  loose  allegations  to  the 
effect  that  the  tenants  were  objects  of  the  charity ;  but  in  what 
sense  are  they  alleged  to  have  been  so  ?  In  the  sense  only  that 
their  leases  were  to  be  renewed  on  payment  of  moderate  and 
reasonable  fines,  or,  as  is  said  in  another  part  of  the  information, 
"  that  they  were  to  have  easy  and  good  bargains ; "  and  I  think 
these  allegations  are  far  too  loose  to  justify  the  inference  that  the 
tenants  had  any  right  of  renewal  on  such  terms  as  any  court  of 
justice  could  recognise.  Tlioro  is  no  allegation  that  they  had  a 
right  to  renewals  at  any  certain  rents,  or  on  payment  of  any  cor- 
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L.  JJ.  tain  fines,  and  we  sliall  presently  see  that  this  was  not  the  case. 

1865  I  think,  therefore,  that  the  frame  and  allegations  of  this  informa- 

Attorney-  tion  afford  no  support  to  the  case  of  the  tenants. 
General       Then  as  to  Sir  /.  Trevor's  award,  it  was  relied  on  as  giving 

St.  John's  certainty  to  the  fines  and  rents  to  be  paid  by  the  tenants :  but  in 

Hospital,  . ,    .        ,  .  i  •    i  . 

Bath.  considering  this  award,  it  does  not  seem  to  me  to  recognize  any  pre- 
existing  right  on  the  part  of  the  tenants  to  have  their  leases 
renewed,  and,  on  the  contrary,  I  think  it  goes  far  to  negative  the 
existence  of  any  such  pre-existing  right.  So  far  as  respects  the 
right  to  renewal  on  payment  of  one  year's  improved  value,  the 
3rd  clause  of  the  award  seems  to  me  to  negative  it.  By  that 
clause  Sir  J.  Trevor  adopts  the  voluntary  proposal  of  the  tenants 
contained  in  the  schedule  to  the  award,  and  on  turning  to  that 
schedule  it  will  be  seen  that  the  fines  proposed  to  be  paid  by  the 
tenants  far  exceeded  in  most  if  not  in  all  the  cases  one  year's  im- 
proved value,  and  it  is,  to  say  the  least,  most  improbable  that  the 
tenants  should  have  offered  to  pay  such  fines  if  they  had  any  right 
to  claim  renewals  upon  payment  of  one  year's  rent ;  and  so  far  as 
respects  the  right  to  renewals  on  payment  of  fair  and  reasonable 
fines,  the  award  does  not  seem  to  me  to  recognize  any  such  right  as 
having  previously  existed.  It  does  indeed  fix  the  sums  to  be  paid 
by  the  tenants  for  the  renewal  of  their  leases,  and  it  may  be 
assumed  to  have  fixed  those  sums  as  being  the  sums  fairly  and 
reasonably  payable  for  such  renewals ;  but  this  is  quite  as  consis- 
tent with  the  object  or  the  necessity  of  continuing  the  system  of 
leasing  upon  fines  as  it  is  with  the  existence  of  the  alleged  previous 
right ;  and,  besides,  it  is  to  be  observed  that  the  13th  clause  of  the 
award  provides  that  the  new  leases  shall  not  exceed  three  lives 
at  the  most,  a  provision  which  is  quite  inconsistent  with  the  notion 
that  the  lessees  were  entitled  to  the  renewal  of  their  leases  for 
three  lives  absolutely.  Upon  the  whole  it  seems  to  me  that  this 
award  was  no  more  than  a  scheme  for  the  future  administration  of 
the  charity ;  that  Sir  /.  Trevor,  thinking  that  the  system  of  the 
renewal  of  the  leases  could  not  be  put  an  end  to  without  the 
objects  of  the  charity  being  deprived  of  their  incomes,  fixed  what 
he  considered  to  be  reasonable  incomes  for  them,  and  inserted  the 
provision  that  the  rents  and  fines  should  not  be  increased  without 
the  leave  of  the  Court,  for  the  purpose  of  securing  an  efficient 
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control  over  any  alteration  which  the  then  or  future  objects  of  the 
charity  might  attempt  to  make  in  their  incomes.  He  probably 
foresaw  that  but  for  this  security  being  provided  they  might 
increase  the  iines  to  the  prejudice  of  their  successors,  or  might 
increase  the  rents  for  their  own  benefit  when  the  objects  of  the 
charity  ought  to  be  extended. 

The  remaining  ground  on  which  the  tenants  relied  in  support  of 
their  right  to  the  reneAval  of  their  leases  was  the  fact  of  this  Court 
having  acted  as  it  did  upon  Sir  /.  Trevors  award ;  but  it  is  clear 
that  in  all  the  proceedings  in  this  Court  subsequent  to  the  award, 
and  on  which  the  tenants  rely,  the  Court  was  acting  upon  the 
award,  and  not  upon  any  original  right  in  the  tenants  indepen- 
dently of  the  award.  I  do  not  think  it  necessary  to  enter  into  the 
details  of  these  proceedings.  I  pass  by  the  petition  which  the  Court 
dismissed,  and  the  bill  which  the  Court  also  dismissed  (1),  thinking- 
it  possible  that  their  dismissal  may  have  proceeded  on  the  ground 
that  the  proceedings  were  taken  by  under-tenants,  and  not  the 
tenants.  It  is  sufiicient,  so  far  as  the  question  of  the  original 
right  in  the  tenants  is  concerned,  to  say,  that  in  none  of  the 
petitions  on  which  orders  were  made  by  the  Court  is  any  such 
original  right  alleged  to  have  existed,  and  to  observe  that,  in  some 
of  the  cases  in  which  these  orders  were  made  the  Court  required 
larger  fines  to  be  paid  than  the  tenants  had  offered  to  pay,  and 
that  the  renewals  of  the  leases  were  only  granted  upon  the  pay- 
ment of  such  larger  fines,  which  it  cannot  be  supposed  that  the 
tenants  would  have  submitted  to  pay  if  they  had  had  any  such 
original  right  as  is  now  alleged  to  have  existed.  I  do  not  think, 
therefore,  that  these  proceedings  assist  the  case  of  the  tenants  in 
the  point  of  view  I  am  now  considering.  Much  reliance  was  placed, 
in  the  course  of  the  argument  before  us,  upon  an  observation 
reported  to  have  fallen  from  Lord  Eldoii  upon  one  of  the  petitions 
under  the  award  being  heard  by  him,  "  That  if  the  award  a\  as  to 
bo  disturbed,  it  must  be  disturbed  by  the  House  of  Lords  "  (2) ;  but 
this  observation  seems  to  me  to  have  had  reference  to  the  diffi- 
culty of  considering  that  the  award  could  create  a  jurisdiction  in 
the  Court,  to  bo  exercised  by  petition,  the  difficulty  which  Lord 


L.  JJ. 

18G5 

Attokney- 
General 

V. 

St.  John's 
Hospital, 
Bath. 


{1)  Somcyvillc  v.  Cluiinnan,  1  Bro. 
C.  C.  61. 


(2)  uUforuci/- General  v.  Clement, 
T.  &  Vu  (12. 
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L.  JJ.     Eldon  was  then  considering,  and  which  he  got  over  only  by  force 
1865      of  the  precedents  before  him.    The  observation  had  not,  I  think, 
Attoeney-  reference  to  any  questions  as  to  the  binding  character  of  the  award. 
General    Indeed,  confirmed  as  it  was  by  the  decree  of  the  Court,  I  do  not 
St.  John's   see  how,  SO  long  as  it  remains  unaltered,  any  doubt  could  be  en- 
Bath.  '    tertained  on  that  point,  whatever  difficulty  there  might  be  in 
exercising  jurisdiction  under  it. 

This  brings  us  to  the  second  point — Ought  this  award  now  to 
be  held  binding  upon  the  Court  ?  I  am  of  opinion  that  it  ought 
not.  It  is,  as  I  have  said,  no  more  than  a  scheme  for  the  adminis- 
tration of  the  charity,  and  I  know  no  authority  and  no  prin- 
ciple which  can  warrant  us  in  holding  that  a  scheme  settled 
by  this  Court  for  the  administration  of  a  charity  cannot  be 
altered,  if  the  lapse  of  time  and  the  change  of  circumstances 
render  it  for  the  interest  of  the  charity  that  the  alterations 
should  be  made.  It  is  the  duty  of  the  Crown  to  protect  the 
interest  of  charities,  and  to  take  the  necessary  proceedings  for 
remedying  any  defect  arising  in  the  administration  of  them ;  and 
I  can  see  no  distinction  between  defects  arising  in  the  ordinary 
administration  of  charities,  and  those  which  may  arise  in  the  ad- 
ministration of  them  under  schemes  settled  by  this  Court,  except 
that  in  the  cases  in  which  discretion  has  been  already  exercised 
more  care  and  caution  ought  perhaps  to  be  exercised  before  altera- 
tions are  made.  I  had  occasion  very  much  to  consider  this  ques- 
tion in  The  Attorney-General  v.  Bishojp  of  Worcester  (1),  and  I  abide 
by  the  opinion  which  I  then  expressed  as  to  the  power  of  the  Court 
to  alter  schemes  settled  under  its  orders,  and  as  to  the  circum- 
stances under  which  that  power  ought  to  be  exercised.  My  opinion 
therefore  is,  that  it  is  in  the  power  of  this  Court  to  alter  the 
system  of  leasing  the  estates  of  this  charity. 

Ought,  then,  this  alteration  to  be  made  under  the  circumstances 
of  this  case  ?  I  think  it  ought.  It  is  in  evidence  before  us  that  the 
annual  value  of  this  property  if  in  hand  would  amount  to  about 
£12,000,  and  that  under  the  present  system  the  property  does  not 
produce  more  than  sufficient  to  pay  the  annual  sum  of  about  £37 
to  each  of  the  twelve  poor  brothers  and  sisters.  A  system  produc- 
ing such  results  cannot  in  my  opinion  properly  be  permitted  to 

(1)  9  Hare,  328. 
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continue.    There  remains  tlien  to  be  considered  only  the  ques-      L.  JJ. 
tion  in  what  mode  this  alteration  ought  to  be  carried  into  1865 
effect.    The  present  objects  of  the  charity  have  done  no  more  attorney- 
than  pursue   the  system  adapted  by  their  predecessors  and  Cteneral 
authorized  by  the  award,  and  no  alteration  ought  I  think  to  be  St.  John' 
made  so  as  to  prejudice  their  interests.    Their  average  incomes  Bath. 
must,  I  think,  be  continued  to  them,  and  to  this  the  Attorney- 
General  does  not  (as  I  understand)  object.    The  decree  and  order 
which  we  are  now  to  make  ought  therefore,  I  think,  to  provide 
for  this  being  done.    It  is  possible  that,  amongst  the  lessees  of 
the  estates  of  this  charity,  there  may  be  some  who  may  not  have 
had  sufficient  enjoyment  under  their  leases  to  recompense  them  for 
expenditure  made  by  them  upon  the  faith  of  their  being  entitled  to 
the  renewal  of  their  leases,  but  the  petitioners  have  certainly  not 
satisfied  me  that  this  is  the  case  so  far  as  they  are  concerned ;  and 
as  to  any  other  of  the  lessees  they  will  not,  as  I  apprehend,  be 
bound  by  any  order  made  in  their  absence.  It  will,  as  I  conceive,  bo 
competent  to  them,  if  they  shall  be  so  advised,  to  assert  any  equity 
which  they  may  think  fit  to  claim  upon  this  or  any  other  ground. 

I  think,  therefore,  that  no  provision  is  necessary  to  be  made  in 
this  respect,  and  that  the  proper  decree  and  order  now  to  be  made 
is — To  dismiss  the  petitions,  but  without  costs.  To  make  the  decla- 
ration prayed  by  the  information,  and  to  order  a  scheme  to  bo 
settled,  having  regard  to  this  declaration.  To  continue  the  injunc- 
tion, and  the  order  for  the  interim  maintenance  of  the  objects  of 
the  charity.  But  as  it  may  be  found  to  be  necessary  or  proper, 
in  order  to  carry  this  decree  into  effect,  that  some  of  the  leases 
should  be  renewed,  I  think  it  should  be  added  to  the  decree  and 
order,  that  neither  the  declaration  nor  the  injunction  should 
extend  to  prevent  any  renewal  which  may  be  found  to  be  neces- 
sary or  proper  for  this  purpose,  and  that,  in  acting  on  this  pro- 
vision, regard  is  in  the  first  instance  to  be  had  to  the  cases  of 
lessees,  other  than  the  petitioners,  who  may  have  expended  money 
upon  the  charity  estates  upon  the  faith  of  their  leases  being  re- 
newable, and  may  not  have  had  sufficient  enjoyment  under  their 
leases  to  recompense  them  for  the  money  so  expended. 

The  Loud  Justice  Knight  Bruce  concurred. 
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L.C.       MOSS  V,  ANGLO-EGYPTIAN  NAVIGATION  COMPANY. 

Pleading — Demurrer — Cross  Bill — Res  Judicata, 

' — 

Jec  "^9    '  Demurrer  will  lie  to  a  bill,  thoiigh  called  a  cross  bill,  if  it  is  not  really  a 

  cross  bill. 

Demurrer  will  not  lie  to  a  bill  on  the  ground  of  res  judicata,  unless  it 
avers  that  everything  in  controversy  as  the  foundation  of  relief  was  also  in 
controversy  in  the  former  suit. 
Order  of  Stuart,  V.C,  overruling  demurrer  affirmed. 

DeMUKEEE.  Tliis  bill  was  filed  by  W.  M.  Moss  against  The 
Anglo-Egyptian  Navigation  Compani/  Limited,  Frederick  Chappie, 
J.  J.  Bibhy,  F,  B.  Leyland,  J.  T,  Gross,  J.  Cater,  and  J".  W.  LarJcing, 
and  contained  the  follov/ing  statements : — 

That  the  Plaintiff  was  a  shipowner,  and  had  for  several  years 
carried  on  the  business  of  a  shipowner  under  the  style  of  James 
Moss  &  Co.,  and  was  engaged  in  carrying  passengers  and  mer- 
chandise by  steamers  from  Liverpool  to  Egypt  and  the  East,  and 
was  ships'  husband  to  several  of  the  steamers  engaged  in  the  trade, 
and  owner  of  shares  in  them.  That  the  Defendant  Chappie,  and 
the  Defendants  Billy  and  Leyland,  the  last  two  trading  under  the 
firm  of  Billy  &  Co.,  and  the  Defendant  Cross,  were  engaged  in  the 
same  trade  in  opposition  to  the  Plaintiff.  That  in  order  to  put  a 
stop  to  the  opposition,  an  agreement  was  made  on  the  25th  of 
June,  1861,  between  the  Plaintiff  and  the  Defendants  Billy, 
Leyland,  Chappie,  and  Cross,  called  the  Italian  Agreement,  whereby 
they  agreed  not  to  compete  in  the  outward  steam  trade  to  Malta, 
Syria,  and  Egypt,  for  five  years ;  that  Billy  &  Co.  should  act  as 
ships'  husbands,  and  made  many  other  stipulations  as  to  the  mode 
of  carrying  on  the  trade.  That  the  Plaintiff  and  the  Defendants 
Billy,  Leyland,  and  Cross,  performed  their  parts  of  the  stipula- 
tions contained  in  the  Italian  Agreement.  That  on  the  13th 
of  November,  Chappie  sent  to  the  Plaintiff's  firm  a  letter  as 
follows: — 

"  Gentlemen, — I  think  it  right  to  inform  you  that  it  is  my  in- 
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tention,  immediately,  to  employ  a  steamship  in  the  Egyptian  trade  L.  c. 

outwards  from  Liver]JooL    The  loss  of  the  Pactolus  entitled  me  to  1865 

do  this,  and  by  it  I  shall  endeavour,  to  some  extent,  to  make  good  ]y[oss 

the  injury  that  loss  would  otherwise  cause  me,  and  to  reduce  the  anglo- 

dama^es  I  shall  at  the  proper  time  have  to  demand  of  you  on  Egyptian 

1       1  •     1         1  1        1      f.  Navigation 

account  of  my  interest  in  the  ship  lost  through  your  breach  of  Company. 

our  agreement." 

That,  in  1863,  Cha'p]ple  sent  steamers  to  Malta,  Egypt,  and  Syria, 
and  made  large  profits  thereby,  and  that  such  employment  of 
steamers  was  in  breach  of  the  Italian  Agreement.  That  Cha];)ple 
alleged  that  he  was  released  from  the  agreement  by  reason  of 
breaches  of  the  same  agreement  by  the  Plaintiff.  That,  in 
1863,  the  Plaintiff  filed  a  bill  of  complaint  in  this  Court  against 
Chappie,  Bihhy,  Leyland,  and  Cross,  and  such  bill  stated  the  afore- 
said facts,  and  prayed  an  injunction  against  Chappie,  to  restrain 
him  from  employing  any  steamship  or  vessel  in  the  trade  outwards 
from  Liverpool  to  Malta,  Egypt,  or  Syria,  and  from  competing  in  any 
manner,  either  directly  or  indirectly,  in  such  last-mentioned  trade, 
and  otherwise  from  violating  the  said  Italian  Agreement,  and  that 
if  necessary,  such  agreement  might  be  decreed  to  be  specifically 
performed,  or  for  damages  for  the  breach  thereof,  and  for  further 
relief.  That  the  Defendant  Chappie  duly  appeared  to  the  said 
bill,  and  opposed  the  relief  thereby  sought.  That  the  cause  came 
on  to  be  heard  before  the  Master  of  the  EoUs,  and  on  the  8th  of 
December,  1864,  was  dismissed  with  costs  against  Chappie,  and 
without  costs  against  the  other  Defendants.  That  the  decree 
was  enrolled,  and  the  Plaintiff  had  appealed  to  the  House  of 
Lords  against  the  decree.  That  in  September,  1864,  and  ,  after 
the  evidence  in  3Ioss  v.  Chappie  was  closed.  Chappie  filed  a 
bill,  in  a  suit  called  Chappie  v.  Bihhy,  against  Bihhy,  Moss,  and 
others,  charging  that  there  were  errors  in  the  accounts  fur- 
nished, and  that  commission  had  been  improperly  charged  by 
Bihhy  &  Co. ;  and  praying  an  account  against  them,  and 
that  they  might  be  removed  from  being  ships'  husbands.  That 
the  existence  of  the  suit  of  Chappie  v.  Bihhy  was  not  and 
could  not  Be  put  in  evidence  in  the  suit  of  Moss  v.  Chappie. 
That  the  Defendants,  the  Company  and  Chappie,  pretended  that 
the  Italian  Agreement  was  invalid ;  but  the  Plaintiff  cliarged 
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L.  0.      the  contrary,  and  that  the  suit  of  Cha;p]fie  v.  Btbly  was  pending, 
1865      and  was  founded  on  that  agreement,  and  that  Cha^p^le  intended  to 
Moss      prosecute  it.    That  if  Cliaj^'ple  had  ever  any  ground  for  disputing 
Anglo-  validity  of  the  Italian  Agreement,  he  became  bound  by  it  by 

^GYPTiAN^  filing  the  bill  in  Cha;p;ple  v.  Billy,  That  Chap;ple  recently  con- 
CoMPANY.  certed  with  Cater,  Larking,  and  others  to  form  the  Anglo-Egyj^tian 
Navigation  Comjoang,  to  carry  on  the  same  trade.  And  the  bill 
prayed  that,  if  necessary,  this  bill  might  le  taken  as  a  cross  hill  to 
the  suit  of  Chappie  v.  Billy,  and  that  the  Defendants,  the  Com' 
pany  and  Chappie,  might  be  restrained  from  employing  any  steam- 
ship in  the  trade  outwards  from  Liverpool  to  Malta,  Egypt,  or 
Syria;  and  that,  if  necessary,  the  Italian  Agreement  might  be 
decreed  to  be  specifically  performed;  and  that  the  Defendants 
might  be  decreed  to  make  compensation  for  damage ;  and  that,  if 
necessary,  this  suit  might  be  taken  as  supplemental  to  the  suit  of 
Moss  V.  Chafple,  and  that  the  Plaintiff  might  have  discovery  from 
the  Defendants,  Cater  and  Larking,  and  relief  and  discovery  from 
the  other  Defendants. 

To  this  bill  the  Defendants,  the  Company  and  Chappie,  put  in 
separate  general  demurrers  for  want  of  equity. 

The  demurrer  of  Chappie  was  heard  before  Vice-Chancellor 
Stuart,  who  overruled  it ;  and  the  Company  s  demurrer  was  also 
overruled. 
The  Defendants  both  appealed. 

The  Attorney-General  (Sir  B.  Palmer),  Mr.  Malins,  Q.C.,  and  Mr, 

Surrage,  for  the  Defendant  Chappie : — 

This  bill  is,  in  fact,  a  bill  of  review  filed  without  leave,  for  it 
is  on  precisely  the  same  ground,  and  asks  the  same  relief  as  the 
bill  in  Moss  v.  Chappie,  which  has  been  dismissed ;  Mitf.  PI,  (1) ; 
Bainlrigge  v.  Baddeley  (2).  It  is  not  really  a  cross  bill  either, 
though  called  so.  It  is  apparent,  on  the  face  of  the  bill,  that  the 
subject  matter  is  res  judicata. 


Mr.  W.  M.  James,  Q.C.,  and  Mr.  J.  Pearson,  for  the  company  : — 
If  the  bill  is  a  defence  to  Chappies  claim,  and  so  a  cross  bill, 
(1)  4th  ed.  91.  (2)  2  Ph.  705. 
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that  cannot  enable  the  Plaintiff  to  make  the  company  a  party.  L.C. 
You  cannot  have  a  supplemental  bill  against  new  Defendants  1865 

upon  the  speculation  that  the  Plaintiff  may  succeed  in  his  appeal  moss 

to  the  House  of  Lords.  a.ng'lo- 

Egtptian 

Sir  E.  Cairns,  Q.C.,  and  Mr.  Kay,  in  support  of  the  bill ^^1^^'"'' 
As  far  as  regards  Chappie,  it  is  a  cross  bill  and  cannot  be 
demurred  to  for  want  of  equity ;  but  must  wait  till  the  hearing  of 
both  suits ;  Mitf.  PI  (1).  As  to  both  Defendants,  the  bill  raises 
issues  of  law  and  of  fact,  which  were  not  and  could  not  be  deter- 
mined in  the  former  suit.  Suppose  that  the  bill  had  not  stated 
the  proceedings  in  the  former  suit,  would  it  be  an  answer  to  plead 
that  there  had  been  a  former  bill  ?  This  bill  applied  to  a  different 
state  of  circumstances,  for  breaches  of  the  agreement  have  hap- 
pened whilst  the  former  suit  was  in  existence,  such  as  the  insjtitution 
of  the  other  suit  and  of  the  company.  Such  a  suit  cannot  be  met 
by  a  plea  of  res  judicata;  Touhnin  v.  Copland  (2) ;  Hunter  v. 
Stewart  (3). 

T)ie  Attorney-General,  in  reply  : — 

What  Lord  Bedesdale  means  is,  that  a  cross  bill  requires  no 
equity,  and  need  ask  for  no  relief ;  but  it  must  be  a  real  cross  bill, 
otherwise,  any  unscrupulous  Plaintiff,  by  calling  his  bill  a  cross 
bill,  might  make  it  impossible  to  demur.  The  Plaintiff  says, 
first,  this  is  not  a  bill  ad  idem  ;  and,  secondly,  that  it  contains 
allegations  of  facts  which  have  occurred  since  the  first  bill  \\as 
filed.  The  intendment  is  against  the  pleader,  and  he  has  not 
averred  that  the  former  bill  was  not  for  the  same  matter  as  this 
bill;  on  the  contrary,  he  avers  that  everything  pleaded  in  the 
former  suit  was  true,  and  he  founds  his  claim  to  relief  on  the  same 
matter,  and  he  must  be  taken  to  have  proved  it  in,  the  former  r 
suit.  The  subsequent  matter  alleged  is  only  as  to  the  filing  of 
'the  bill  in  Chappie  v.  Bihhy,  and  of  the  formation  of  the  company, 
and  their  intention  to  use  these  steamers  in  the  Levant  trade. 
The  issue  raised  in  both  suits  is  the  same.  Mr.  Chappie  says  he 
has  a  right- to  depart  from  the  agreement,  and  means  to  do  so; 
and  Mr.  Moss  denies  that  right.    There  is  no  question  of  facts. 

(1)  4th  cd.  p.  203.  (2)  2  Ph.  71.1.  (3)  10  W.  W,  17(5. 
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L.C.  As  to  the  cases,  the  second  bill  in  Toulmin  y.  Copland  (u.  s.),  was 
1865      quite  different  from  the  first ;  so  also  in  Hunter  v.  Stewart  (u.  s.). 


V.  Mr.  James,  for  the  company,  in  reply. 

Anglo- 
Egyptian       As  to  the  company  not  being  able  to  avail  itself  of  the  defence 
Navigation     „        .  V     •  i 

Company,  of  res  judicata,  not  having  been  a  party  to  the  former  suit,'  if  it  is 
~~  res  judicata  as  to  Chafi^le,  the  suit  fails  as  to  the  company  also. 
The  bill  is  multifarious  if  it  is  a  cross  bill  as  to  Chappie,  and  an 
original  bill  as  to  the  company.  If  the  Plaintiff  says  that  it 
is  not  res  judicata,  because  he  did  not  adduce  all  his  evidence, 
then  it  is  a  clear  bill  of  review. 


The  LoED  Chancelloe,  at  the  conclusion  of  the  replies,  ex- 
pressed his  opinion  that  the  demurrers  ought  to  have  been  allowed. 
If  the  bill  was  to  be  treated  as  a  bill  of  review,  of  course  it  was 
demurrable ;  because  there  had  been  no  permission  given  to  file 
such  a  bill,  as  there  should  have  been  if  the  facts  were  newly  come 
to  the  knowledge  of  the  parties ;  but  his  Lordship  did  not  look  at 
it  in  that  point  of  view  ;  for  the  real  questions  were,  first,  whether 
this  could  be  treated  as  a  cross  bill,  and  if  it  could  be  so  treated, 
whether  the  demurrer  was  therefore  bad ;  and  if  it  could  not 
be  treated  as  a  cross  bill,  whether  the  demurrer  could  be  sus- 
tained upon  the  ground  that  it  was  only  a  re-opening  or  an 
endeavouring  to  re-open  that  which  has  been  already  adjudicated 
upon. 

Upon  the  subject  of  a  cross  bill,  there  were,  undoubtedly,  autho- 
rities quoted  which  said  that  you  could  not  demur  to  a  cross  bill ; 
that  a  cross  bill  is  a  defence  which  must  come  on  at  the  same  time 
as  the  original  bill,  and  be  disposed  of  as  if  it  were  a  sort  of  adjunct 
to  the  answer  to  be  taken  into  consideration  with  the  original  bill. 
That,  to  a  certain  extent  no  doubt,  was  accurately  stated ;  but  then 
it  must  be  a  real  cross  bill ;  it  would  not  do  merely  to  say  the 
bill  was  a  cross  bill,  and  therefore  could  not  be  demurred  to ; 
otherwise  a  bill  might  be  filed  for  the  specific  performance  of 
a  sale  of  an  estate  with  an  allegation  that  it  was  to  be  treated  as  a 
cross  bill  to  something  else  totally  different.  It  must  be  a  bill  in 
its  nature  a  cross  bill.  Then  was  this  a  cross  bill  ?  It  did  not 
appear  to  his  Lordship  that  anything  decided  on  this  bill  could  be 
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of  the  least  assistance  to  anything  to  be  decided  upon  the  bill  to  L.  c. 

which  it  was  said  to  be  a  cross  bill.  1865 

Then  as  to  the  pleadings.    The  suit  of  Moss  v.  Cha^'ple  came  moss 

on  to  be  heard  before  the  Master  of  the  KoUs,  and  was  dismissed  anglo- 

with  costs  against  some  of  the  parties,  and  without  costs  as  to  Egyptian 

^  ^  ^  ^         ....  Navigation 

others.   His  Lordship  then  expressed  his  opinion,  that  if  upon  the  Company. 

allegations  in  this  bill  there  could  be  no  doubt  that  the  bill  in 

Moss  V.  Cha^j)Ie  was  dismissed  for  want  of  equity,  on  the  ground 

that  there  was  no  valid  agreement  between  the  parties  in  restraint 

of  the  trading,  this  bill  must  be  demurrable,  and  added  that  he 

thought  the  averments  did  go  to  that  extent. 


In  the  course  of  the  next  day,  his  Lordship  expressed  doubts 
whether  the  view  taken  by  him  at  the  close  of  the  argument  was 
correct,  and  gave  leave  to  the  counsel  for  the  Defendants  to 
offer  further  arguments  on  the  question.  This  offer  was  declined 
by  the  Attorney-General  for  the  Defendants,  who  left  the  matter  to 
be  decided  as  it  stood. 


Dec.  9.    Lord  Cranworth,  L.C.  : — 

In  this  case  the  Plaintiff  is  a  Liverpool  merchant,  trading  to 
the  Levant ;  the  Defendant,  Mr.  Cha^pple,  is  also  a  Liver 'pool 
merchant,  trading  to  the  Levant.  The  other  Defendants,  for  whom 
Mr.  James  appears,  are  a  company  that  has  been  formed,  deriving 
title  under  Mr.  Chappie.  The  Plaintiff  was  in  the  habit  of  send- 
ing goods  to  the  Levant  almost  entirely  in  ships  belonging  to  a 
Liverpool  firm  of  Billy  dt  Company.  It  appears  that  there  was, 
previously  to  the  year  1861,  a  great  opposition  between  the  Liver- 
pool merchants  in  this  trade  to  the  Mediterranean.  Several  iirms 
were  engaged  besides  those  I  have  mentioned,  and  they  felt  that 
it  would  be  to  their  interest  to  stop  this  opposition  if  possibh^ ; 
and  with  that  view  all  or  most  of  them  became  part  owners  of  all 
or  most  of  the  ships  engaged  in  the  trade.  I  presume  that  wms 
done  with  the  view  of  giving  validity,  or  with  a  hope  of  giving 
validity  to  an  arrangement  about  the  trade  which  iniglit  bo  otlier- 
wise  void  with  reference  to  the  law  with  n^spoct  to  the  n^strainls 
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L.  C.     upon  trade.    I  do  not  know  whether  that  was  the  reason but 
1865      that  possibly  might  be  the  reason.    In  point  of  fact,  most  of  the 
Moss      firms,  or  all  of  the  firms  became  interested  in  all,  or  the  greater 
Anglo-     number  of  the  ships  which  were  engaged  in  this  trade.  That 
iStgatIon  ^^^-^      June,  1861,  the  agreement  was  entered 

Company,  into  which  gives  rise  to  the  present  question,  and  which  is  called 
the  Italian  Agreement,  the  effect  of  which  was  that  Mr.  Chajpjple 
and  Mr.  Cross  were  not  to  compete  with  the  Plaintiff,  Mr.  Moss,  in 
the  outward  trade  to  Malta,  Syria,  and  Egypt  In  1863,  Mr. 
Chappie  contended  that  circumstances  had  occurred  releasing  him 
from  this  agreement,  and  on  the  13th  of  November,  1863,  he  gave 
formal  notice  to  the  Plaintiff  that  he  intended  to  trade  to  the 
Levant,  non  obstante  the  agreement,  and  he  thenceforth  did  so. 
Mr.  Moss,  the  Plaintiff,  thereupon  filed  his  bill  against  Mr.  Chappie 
and  others,  praying  an  injunction  to  restrain  him  from  competing 
in  the  Levant  trade,  as  being  a  course  of  conduct  contrary  to  his 
agreement.  That  cause  was  heard  at  the  Eolls,  on  the  8th  of 
December,  1864,  and  the  bill  was  then  dismissed  with  costs  against 
Mr.  Chappie,  and  that  dismissal  has  been  enrolled,  with  a  view,  as 
I  understand  it,  to  an  appeal  to  the  House  of  Lords.  The  present 
bill  was  filed  on  the  13th  of  April,  1865,  by  Mr.  Moss  against  Mr. 
Chappie  and  others,  praying  against  them  the  very  same  relief, 
exactly  as  in  the  former  suit,  and  to  this  bill  there  was  a  general 
demurrer  on  the  ground  of  the  former  decree. 

Now  there  is  no  doubt  that  a  question  once  adjudicated  upon 
cannot  be  again  brought  in  question  except  by  a  bill  of  review 
in  the  same  Court,  or  by  appeal  to  a  higher  Court.  At  the 
hearing  before  me  when  this  case  was  argued  some  two  or  three 
weeks  ago,  I  thought  that  principle  would  warrant  the  demurrer, 
but  further  consideration  has  satisfied  me  that  1  was  wrong.  If 
the  decree  must  have  proceeded  on  the  ground  that  there  was  no 
right  to  restrain  the  Defendant,  then  the  demurrer  was  good. 
But  that  is  not  so  ;  it  might  have  proceeded  upon  a  want  of  proof 
of  some  material  fact  in  the  case.  The  test  will  be  to  see  how  it 
would  have  been  if  the  former  suit  and  decree  had  not  been 
stated  on  the  face  of  this  bill  but  had  been  pleaded.  It  would  not 
have  been  sufficient  in  such  a  case  to  plead  the  former  suit  and 
the  decree  of  dismissal,  it  would  have  been  necessary  to  couple 
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with  that  an  averment  of  facts  sufficient  to  show  that  the  question  L.  C. 

raised  in  the  second  suit  had  been  adjudicated  upon  in  the  first.  1865 

That  is  not  only  conformable  to  principle,  but  to  authority,  and  it  j^jogg 

was  the  occurring  of  that  to  my  mind  when  I  left  the  Court  that  ^^^^^0. 

led  me  to  see  that  I  had  come  to  an  erroneous  conclusion.    This  Egyptian 

1    .    1      1  n  1    J  •    •  f»  Navigation 

IS  not,  it  must  be  understood,  a  technical  rule  at  all,  but  it  is  one  oi  Company. 
substance,  and  unless  it  is  strictly  adhered  to.  Plaintiffs  who  have 
a  clear  title  to  relief  on  account  of  the  breach  of  an  agreement, 
may,  by  failing  to  prove  a  breach,  lose  all  right  to  complain  of 
future  breaches ;  as,  for  instance  in  this  case,  if  the  Plaintiff  failed 
to  prove  the  trading  or  intention  to  trade  to  the  Levant^  as  was 
suggested  by  Sir  Hugh  Cairns.  In  short,  I  confess  that  the  im- 
pression on  my  mind  was,  that  there  was  not  only  an  averment  that 
all  these  matters  were  true  which  were  stated  in  the  former  suit, 
which  of  course  is  so,  so  far  as  there  is  a  re-averment  of  them,  but 
also  an  averment  that  they  had  been  established,  which'  is  some- 
thing more  than  an  averment  of  their  truth.  If  there  had  been  an 
averment  that  all  these  facts  averred  in  the  bill  were  true,  and  also 
that  they  had  been  averred  in  the  former  suit  and  proved,  then  I 
am  inclined  to  think  the  demurrer  would  have  been  good.  But  I 
could  not  find,  upon  looking  at  all  the  authorities  to  which  I  had 
recourse,  an  instance  of  a  demurrer  to  a  bill  upon  such  a  ground 
as  a  former  dismissal.  I  take  it  to  be  so  for  this  reason,  that  it 
never  can  happen  without  averments,  which  are  not  likely  to  be 
introduced,  that  everything  that  was  in  controversy  in  the  second 
suit  as  the  foundation  for  the  relief  sought  was  also  in  contro- 
versy in  the  first.  That  is  a  very  clear  principle,  and  upon  that 
principle  I  think  the  demurrer  must  be  overruled. 

I  will  just  call  attention  to  one  very  imperfect  authority  on  the 
subject,  the  case  of  Bmndlyn  v.  Orel  (1),  which  is  reported  very 
shortly.  With  regard  to  the  substance  of  the  case,  that  is  imma- 
terial ;  but  Lord  HardwicJce  laid  it  down  as  a  rule,  "  that  where  the 
Defendants  plead  a  former  suit,  that  the  Court  implied  that  there 
was  no  title,  when  they  dismissed  the  bill,  is  not  sufficient,  they 
must  shew  it  was  res  judicata^  an  absolute  determination  in  the 
Court  that  the  Plaintiff  had  no  title."  That  is  very  awkwardly 
worded,  but  the  meaning  of  it  is,  that  in  pleading  a  former  suit  as 

(1)  1  Atk.  571. 
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L.  0.  a  bar,  it  is  not  sufficient  to  shew  that  the  bill  was  dismissed,  but 

1865  you  must  plead,  further,  that  which  will  shew  that  the  same 

Moss  matter  in  dispute  in  the  subsequent  suit  was  res  jiidicata  in  the 

Anglo-  ssime  thing  was  determined  in  Peterborough  v.  Ger- 

Egyptian  fnaine  (1),  That  is  a  very  complicated  case,  and  the  facts  are  very 
Navigation  ^  ^  j         ^  j 

Company,    difficult  to  be  collected ;  but  the  result  was  this,  that  the  question 

whether  the  decree  in  a  former  suit  was  properly  pleaded  in  bar 
to  the  relief  sought  in  the  second  suit  depended,  in  the  opinion  of 
the  House  of  Lords,  upon  whether  or  not  it  appeared  upon  the 
plea  that  the  same  matters  that  were  in  dispute  in  the  new  suit 
had  also  been  abjudicated  upon  in  the  first  suit,  and  they  desired 
one  counsel  on  each  side  to  argue  that  single  question,  and  then 
the  entry  in  the  journal  of  the  House  is  that,  that  having  been 
done,  the  House  was  of  opinion  that  the  two  matters  were  the 
same,  and  that  what  had  been  adjudicated  upon  in  the  first  suit 
was  completely  the  same  as  that  which  was  sought  to  be  adjudi- 
cated upon  in  the  second,  and  thereupon  they  allowed  the  plea. 
Under  those  circumstances,  I  think  I  am  bound  to  say,  that  this 
does  not  appear  upon  the  face  of  this  bill,  and  therefore  the 
demurrers  must  be  overruled,  and  must  be  overruled  with  costs. 

His  Lordship  said,  in  answer  to  a  question  by  the  Attorney- 
General,  that  he  adhered  to  what  he  had  said  as  to  a  demurrer  to 
a  cross  bill. 

(1)  6  Bro.  P.  C.  1. 
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BLACKETT  v.  BATES.  l.  o. 

Specific  Performance — Repairs—Railway — Aimrd — Practice, 

Dec.  19, 20,  21. 

By  an  award  made  in  June,  1863,  under  a  reference  at  nisi  prius,  the   

arbitrator  awarded  that  the  Defendant  should  execute  to  the  Plaintiif  a  lease 
of  the  right  to  use  such  part  of  a  certain  railway  made  hy  the  Plaintiff  as 
was  upon  the  land  of  the  Defendant,  the  lease  to  be  in  the  words  set  out  in 
the  award ;  and  that  the  Defendant  should  have  a  right  of  running  carriages 
over  the  whole  line  on  certain  terms,  and  might  require  the  Plaintiff  to 
supply  engine-power,  while  the  Plaintiff  should  have  an  engine  on  the  rail- 
way ;  and  that  the  Plaintiff  should  during  the  term  keep  the  whole  railway 
in  good  repair.  The  lease  did  not  provide  for  these  privileges  awarded  to  the 
Defendant.  The  Plaintiff  applied  at  law  to  set  aside  the  award,  and  ulti- 
mately in  April,  1864,  the  application  was  refused.  In  July,  1864,  the 
Plaintiff  filed  his  bill  for  specific  performance  of  the  award  : — 

Held,  reversing  the  decree  of  Sir  W.  Page  Wood,  V.C.,  that  specific  per- 
formance could  not  be  decreed,  inasmuch  as  the  provisions  in  favour  of  the 
Defendant  could  not  be  enforced  at  once,  but  gave  the  Defendant  a  right 
to  have  certain  duties  continuously  performed  by  the  Plaintiff  for  a  number 
of  years,  and  the  Court  could  not  undertake  to  see  to  such  performance. 

Semble,  that  even  if  the  award  had  been  one  of  which  specific  performance 
could  have  been  decreed,  the  Plaintiff  could  not,  after  taking  proceedings  to 
set  it  aside,  have  enforced  specific  performance. 

The  Defendant  appealed  from  an  order  overruling  a  demurrer,  and  from  the 
whole  of  the  decree  made  at  the  hearing : — 

IMdf  that  the  Plaintiff  was  entitled  to  begin. 

This  was  an  appeal  by  the  Defendant  from  a  decree  of  Vice- 
Chancellor  Wood,  and  from  an  order  overruling  a  demurrer  to 
the  bill. 

The  Plaintiff  was  the  owner  of  a  colliery  called  Wylam  Colliery, 
which  had  communication  with  the  river  Tyne  by  means  of  a  rail- 
way, about  five  miles  long,  from  Wylam  to  LemingtoUy  made  by 
the  ancestors  of  the  Plaintiff,  under  a  private  arrangement  with 
six  persons,  over  whose  lands,  as  well  as  those  of  the  Plaintiff,  it 
ran.  Such  way-leave  rents  as  were  from  time  to  time  agreed  upon, 
were  paid  to  the  six  landowners.  The  Defendant  was  one  of  the 
persons  over  whose  land  the  railway  ran,  and  had  for  some  time 
used  the  railway  throughout  its  whole  length,  on  terms  from  time 
to  time  agreed  upon  between  him  and  the  Plaintiff. 

Disputes  having  arisen  between  them,  the  Plaintiff  brought  an 
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L.  c.      action  to  recover  what  he  claimed  to  be  due  from  the  Defendant 
1865      for  the  use  of  the  railway,  and  by  an  order  at  nisi  j^rius  on  the 
Blackett    26th  of  February,  1863,  all  matters  in  dispute  between  the  parties 
were  referred  to  arbitration. 

On  the  6th  of  June,  1863,  the  arbitrator  made  his  award,  con- 
taining provisions,  of  which  the  short  effect  was  as  follows :— He 
awarded  that  the  Defendant  should  pay  to  the  Plaintiff  a  certain 
sum,  and  should,  within  twenty-one  days,  execute  and  deliver 
to  the  Plaintiff  a  lease,  in  the  form  and  words  set  out  in 
the  schedule.  He  further  awarded  that,  in  addition,  and  with- 
out prejudice,  to  the  exceptions  and  reservations  in  favour  of 
the  Defendant  contained  in  the  lease,  the  Defendant,  his  heirs,  and 
assigns,  and  his  and  their  lessees,  &c.,  should  have,  as  from  the  31st 
of  March  then  last,  and  thenceforth  during  the  continuance  of  the 
lease,  full  power  of  passing  and  repassing  with  waggons,  &c.,  for  the 
purposes  therein  mentioned,  along  not  only  so  much  of  the  railway 
as  was  upon  the  Defendant's  land,  but  upon  so  much  as  passed  over 
the  lands  of  any  other  persons  from  whom  the  Defendant  could 
obtain  a  right  of  way  leave,  and  over  the  lands  of  the  Plaintiff. 
He  farther  awarded  that  the  Defendant,  his  heirs,  or  assigns,  &c., 
might  require  the  Plaintiff,  his  heirs,  &c.,  to  supply  engine  power 
for  drawing  the  Defendant's  waggons  over  the  railway,  if,  and 
during  such  time  or  times  as,  the  Plaintiff,  his  heirs,  &c.,  should 
keep  an  engine  or  engines  for  use  on  the  railway.  He  further 
awarded  that  the  Defendant,  his  heirs,  &c.,  should  pay  to  the 
Plaintiff,  his  heirs,  &c.,  remuneration  for  the  above  privileges  at 
the  rates  therein  mentioned,  being  ^d.  per  ton  per  mile  for  the  use 
of  the  railway,  the  like  additional  rate  for  way-leave  over  so  much 
of  the  railway  as  lay  on  the  lands  of  the  Plaintiff,  and  2d.  per  ton 
per  mile  for  haulage.  He  further  awarded  that  the  Defendant, 
his  heirs,  &c.,  should  keep  full,  detailed,  and  accurate  accounts  of 
all  leadings  over  the  railway  under  the  above  powers,  containing 
such  particulars  as  therein  mentioned,  and  deliver  a  monthly 
account  to  the  Plaintiff,  his  executors,  administrators,  and  assigns, 
and  permit  the  Plaintiff,  his  executors,  administrators,  and  assigns, 
to  have  access  to  the  accounts  kept  as  above.  He  also  awarded  that 
the  Defendant,  his  executors,  administrators,  &c.,  might  stop  any 
waggons  for  the  purpose  of  weighing,  causing  as  little  hindrance  as 
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might  be  to  the  traffic.    He  also  awarded  that  the  Plaintiff,  his      L.  C. 
executors,  administrators,  and  assigns,  should,  during  the  continu-  1865 
ance  of  the  lease,  keep  the  railway  between  Wylam  and  Lemington  Blackett 
(^.  e.,  the  whole  line)  in  good  repair  and  condition,  for  the  use  and  B-^^s. 

exercise  of  the  liberties  and  privileges  thereby  awarded.   

The  schedule  to  the  award  contained  the  form  of  the  lease  at  full 
length,  by  which  the  Defendant  purported  to  demise  to  the  Plaintiff, 
for  twenty-one  years,  a  way-leave  over  so  much  of  the  railway  as 
lay  on  the  Defendant's  land.  It  is  unnecessary  to  give  any  par- 
ticulars of  this  lease,  it  being  sufficient  to  say  that  it  contained 
reservations  to  the  Defendant  of  divers  privileges  over  that  part  of 
the  line  which  lay  on  his  own  land,  but  did  not  purport  to  provide 
in  any  manner  for  the  privileges  awarded  to  the  Defendant  in  re- 
respect  of  those  parts  of  the  line  which  were  not  situate  on  his 
property. 

On  the  27th  of  June,  1863,  the  Defendant's  solicitors  tendered  to 
the  Plaintiff  a  lease  executed  by  the  Defendant,  and  requested  the 
Plaintiff  to  execute  a  counterpart.  The  Plaintiff,  did  not  accept 
the  lease  or  execute  a  counterpart. 

On  the  29th  of  June  the  Defendant  served  the  Plaintiff  with  a 
notice  to  quit.  On  the  24th  of  November,  1863,  the  Plaintiff* 
obtained  a  rule  nisi  from  the  Court  of  Exchequer  to  set  aside  the 
award.  On  the  28th  of  April,  1864,  this  rule  was  after  argument 
discharged. 

On  the  2nd  of  May,  1864,  the  Plaintiff's  solicitors  wrote  to  the 
Defendant's  solicitors,  stating  the  Plaintiff's  readiness  to  accept  the 
lease  and  execute  a  counterpart.  The  Defendant,  on  the  6th, 
refused  to  grant  the  lease.  The  Plaintiff,  on  the  13th  of  July, 
1864,  filed  his  bill  for  the  specific  performance  of  the  award.  On 
the  13th  of  January,  1865,  a  general  demurrer  for  want  of  equity 
was  overruled  by  Vice-Chancellor  Wood  (1).  The  cause  was  then 
set  down  upon  motion  for  decree,  and  on  the  10th  of  May  a  decree 
was  made,  the  material  parts  of  which  were  as  follows : — 

"  Order  that  the  Defendant  do  specifically  porfonn  the  award  in 
the  pleadings  mentioned  on  his  part,  and  that  he  do  lor  that  purpose 
execute  to  tlie  Plaintiff  a  lease  in  the  words  and  figures  in  the 
schedule  to  the  said  award  contained,  such  lease  to  bear  date  the 

(1)  13 11.  &  M.  1^70. 
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L.  0.  27tli  day  of  June,  1863,  being  the  day  on  which  the  Defendant 
1865  signed  and  sealed,  as  an  escrow,  the  indenture  in  the  answer  men- 
Blackett  tioned,  and  order  that  in  any  proceedings  at  law  or  otherwise,  in 
BjSes  respect  of  such  lease  or  any  of  the  provisions  thereof,  neither  the 
  Plaintiff  nor  the  Defendant,  nor  any  person  or  persons  claiming 

under  them  respectively,  be  at  liberty  to  dispute  the  date  of  such 

lease. 

"  Order  that  the  Plaintiff  do  execute  and  deliver  to  the  Defendant 
a  counterpart  of  such  lease ;  and  the  Plaintiff  and  Defendant,  and 
all  persons  claiming  under  them  respectively,  are  to  admit  that 
such  lease  was  executed  on  the  day  on  which  it  bears  date. 

"  Declare  that  the  Defendant,  his  heirs  and  assigns,  are  entitled  as 
from  and  after  the  31st  day  of  March,  1863,  being  the  date  in  the 
said  award  in  that  behalf  mentioned,  and  during  the  continuance 
of  such  lease,  to  the  full  enjoyment  of  the  full  power  and  liberty  of 
passing  and  repassing  with  all  or  any  waggons,  trucks,  or  other 
carriages  whatsoever,  laden  or  unladen,  and  drawn  or  propelled  by 
horses  or  steam,  or  other  engines  of  present  use,  or  future  invention, 
over  the  lands  in  the  said  award  mentioned,  and  for  the  purposes 
and  subject  to  the  provisions  and  restrictions  in  the  said  award  also 
mentioned. 

"  Declare  that  the  Defendant,  his  heirs,  and  assigns,  or  his  or  their 
grantees,  lessees,  or  tenants,  are  also  entitled  during  the  continu- 
ance of  the  said  lease,  and  during  such  time  or  times  as  the  lessee 
(Plaintiff),  his  heirs,  executors,  administrators,  or  assigns,  shall 
keep  an  engine,  or  engines,  for  use  on  the  said  waggon-way,  but 
not  otherwise,  to  require  the  lessee  (Plaintiff),  his  heirs,  executors, 
administrators,  or  assigns,  to  supply  engine  power  for  all  or  any 
such  leadings  as  in  the  said  award  in  that  behalf  mentioned,  the 
lessor  (Defendant),  his  heirs,  and  assigns,  and  his  and  their  grantees, 
lessees,  and  tenants,  paying  unto  the  lessee  (Plaintiff),  his  heirs, 
executors,  administrators,  or  assigns,  remuneration  for  the  afore- 
said privileges,  in  manner,  and  to  the  amount,  provided  in  that 
behalf  in  the  said  award,  and  also  keeping  such  full  detailed  and 
correct  accounts  as  .in  the  said  award  in  that  behalf  mentioned,  and 
stating  and  delivering,  or  causing  to  be  stated  and  delivered,  to 
the  lessee  (Plaintiff),  his  executors,  administrators,  or  assigns,  or 
his  or  their  agent,  or  agents,  a  true  copy  of  such  accounts,  in  the 
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manner  in  the  said  award  mentioned,  and  permitting  tlie  lessee 
(Plaintiff),  his  executors,  administrators,  and  assigns,  or  his  or 
their  agents,  to  have  such  access  to,  and  power  of  making  extracts 
or  copies  from  or  of  the  same,  as  in  the  said  award  mentioned. 

"  Order,  that  an  injunction  be  awarded  to  restrain  the  Plaintiff, 
his  servants  and  agents,  and  all  persons  claiming  under  him  by 
virtue  of  the  said  lease,  until  further  order,  from  in  any  way, 
hindering  or  interfering  with  the  Defendant,  or  those  claiming 
under  him,  from  or  in  respect  of  the  full  enjoyment  of  all  such 
rights  and  privileges  as  aforesaid.  But  such  injunction  is  not  to 
prevent  the  Plaintiff,  or  those  claiming  under  him,  from  stopping 
any  waggons,  trucks,  or  other  carriages  used  by  the  Defendant,  or 
those  claiming  under  him,  in  the  exercise  of  such  privileges  as 
aforesaid,  and  weighing  the  same  and  the  contents,  causing  thereby 
as  little  hinderance  or  interruption  as  reasonably  may  be,  in  or  to 
the  use,  exercise,  or  enjoyment  of  the  said  powers  and  privileges,  or 
any  of  them. 

"Declare  that  the  Plaintiff,  and  those  claiming. under  him,  are 
bound  during  the  continuance  of  the  said  lease,  to  keep  the  waggon- 
way  between  Wylam  and  Lemington  in  good  repair  and  condition, 
for  the  use  and  exercise  by  the  Defendant,  and  those  claiming 
under  him,  of  the  liberties  and  privileges  aforesaid.  And  any  of 
the  parties  are  to  be  at  liberty  to  apply  in  respect  of  such  repair 
as  they  may  be  advised." 

The  Defendant  now  appealed  from  the  whole  of  this  decree, 
and  also  from  the  order  overruling  the  demurrer.  A  question  was 
raised  whether  the  Appellant  or  the  Plaintiff  should  open  the  case. 
The  LoED  Chancellor  ruled  that  the  Plaintiff  should  bedn. 

Mr.  Willeoch,  Q.C.,  and  Mr.  Fdber,  in  support  of  the  orders  ap- 
pealed from : — 

It  was  urged  below,  that  because  this  reference  was  made  a  rule 
of  the  Court  of  Exchequer,  tlie  Court  of.dhancory  had  no  jurisdic- 
tion; and  the  Common  Laio  Frocedure  Act  (17  &  18  Vict.  c.  125, 
s.  17),  was  relied  on.  The  authorities  arc  decisive  in  favour  of  the 
jurisdiction.  Wood  v.  Griffith  (1),  Ilaid's-worfh  v.  BrajiunaJI  ('2\ 
Nickels  v.  Eancoch  (3).    Then  as  to  Avhat  is  to  be  done  by  the 

(1)  1  Sw.  43.         (2)  5  M.  &  C.  28L        (3)  7  Do  G.  M.  &  G.  000,  317. 
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l^-C.      Plaintiff,  the  Court  has  jurisdiction  to  decree  the  performance 
by  a  party  of  works  on  his  own  land,  8torer  v.  Great  Western 
Blackett    Bailway  Comjoany  (1),  Sanderson  v.  CocJcermouth,  &g.,  Bailway 
Bates.     Company  (2),  Lytton  v.  Great  Northern  Bailway  Company  (3). 

Ogden  v.  FossicJc  (4),  which  was  cited  against  us,  is  distinguished 
by  the  Vice-Chancellor  (5)  from  a  case  like  the  present. 
Gervais  v.  Edwards  (6)  is  a  case  depending  on  special  circum- 
stances. The  Defendant  here  is  insisting  on  retaining  the  benefits 
given  to  him  by  the  award,  while  refusing  to  perform  his  part 
of  it. 

Mr.  Bolt,  Q.C.,  and  Mr.  Batten,  for  the  Appellant : — 

The  question  is  whether  the  principle  acted  on  by  Vice-Chancellor 
Wood  in  Ogden  v.  Fossick,  or  that  acted  on  by  the  Lords  Justices  in 
the  same  case  is  to  be  followed.  Whether,  if  the  Court  had  legislative 
power,  it  would  be  desirable  to  make  parties  perform  in  specie  all 
manner  of  contracts,  is  not  now  the  question.  The  Court  only 
decrees  specific  performance  where  it  can  dispose  of  the  matter  by 
an  order  capable  of  being  enforced  at  once,  it  does  not  decree  a 
party  to  perform  a  continuous  duty  extending  over  a  number  of 
years,  but  leaves  the  opposite  party  to  his  remedy  at  law.  Gervais 
V.  Edwards  (6) ;  Hills  v.  CroU  (7).  No  case  has  gone  the  length 
of  the  present.  Storer  v.  Great  Western  Bailway  Company  (8) 
goes  further  than  the  Court  is  in  the  habit  of  doing ;  but  what 
was  ordered  there  was  the  performance  of  a  definite  work  to  be 
performed  once  for  all.  In  Sanderson  v.  CocJcermouth,  dc,  Bailway 
Company  (9)  the  Master  of  the  KoUs  felt  great  difficulty,  though 
that  case  did  not  involve  the  performance  of  a  series  of  acts 
extending  over  twenty-one  years,  but  something  which  could  be 
done  once  for  all  and  within  a  short  period.  If  the  award,  instead 
of  directing  the  Plaintiff  to  do  the  acts  in  question,  had  provided 
that  the  lease  should  contain  covenants  by  him  to  do  them,  the 
case  would  have  stood  on  an  entirely  different  footing;  for  the 
Court  could  then  have  disposed  of  the  whole  matter  by  decreeing 

(1)  2  Y.  &  C.  C.  C.  48.  (6)  2  D.  &  War.  80, 

(2)  11  Beav.  497  ;  2  H.  &  T.  327.  (7)  2  Phill.  60. 

(3)  2  K.  &  J.  394.  (8)  2  Y.  &  C.  C.  C.  48 

(4)  11  W.  R.  128.  (9)  11  Beav.  497. 

(5)  2  H.  &  M.  280.  • 
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the  execution  of  the  lease.     The  case  therefore  is  one  in  which      L.  c. 
the  Court  cannot  decree  performance  of  what  the  Plaintiff  is  Jbound  18G5 
to  do.    And  as  the  award  cannot  be  decreed  to  be  performed  in  ^lackett 
toto,  no  decree  at  all  will  be  made ;  Nickels  v.  Hancoeh  (1).    Ogden  ^^^-^^ 

V.  Fossick  (2),  governs  the  present  case.    But  for  that  decision  no   

doubt  the  Yice-Chancellor  would  have  directed  specific  perform- 
ance by  the  Plaintiff  of  what  he  was  bound  to  do.  As  it  is,  he  has 
attempted  to  do  so  in  an  indirect  way.  It  is  contrary  to  principle 
to  grant  an  injunction  against  a  party  when  the  opposite  pai^ty 
does  not  allege  that  he  is  doing  or  intending  to  do  anything  in 
breach  of  his  obligations.  An  undertaking  would  have  been  more 
correct  in  point  of  form,  but  still  the  substantial  difficulty 
would  remain,  that  the  Court  would  be  engaging  to  compel  the 
Plaintiff  to  do  certain  positive  acts  continuously  for  twenty- 
one  years.  Mandatory  injunctions  are  very  sparingly  granted. 
Blahemore  v.  Glamorganshire  Canal  Comj)ang  (S).  Then  as  to 
keeping  the  railway  in  repair,  if  a  decree  in  this  form  is  to  be 
maintained,  there  is  no  reason  why  a  decree  should  not  be  made  to 
compel  a  contractor  to  make  a  railway.  Apart  from  all  these 
grounds,  we  say  that  the  Plaintiff's  conduct  disentitles  him  to 
relief.  The  Court  requires  parties  seeking  specific  performance  to 
be  prompt,  especially  as  to  trading  property.  Here  there  not  only 
was  a  delay  of  more  than  twelve  months,  but  an  active  refusal  by 
the  Plaintiff  to  perform  the  award.  He  elected  to  take  his  chance 
at  law,  he  proceeded  at  law  to  set  the  award  aside,  and  cannot  now 
be  allowed  to  turn  round  and  seek  specific  performance,  but  must 
be  left  to  law.  That  the  Defendant  opposed  its  being  set  aside  is 
no  objection  to  this  view.  The  Defendant  considered  that  the 
Plaintiff  had  broken  it  by  refusing  to  accept  the  lease,  and  that  he, 
the  Defendant,  was  entitled  to  damages  for  the  breach.  He  there- 
fore opposed  its  being  set  aside,  but  that  is  no  admission  that  it 
ought  to  be  enforced  in  equity.  The  Defendant  was  willing  to 
abide  by  it.  The  Plaintiff's  refusal  to  submit  to  it  has  obliged 
the  Defendant  to  alter  all  his  arrangements  as  to  the  transit  of 
goods,  and  it  would  be  in  the  highest  degree  inequitable  to  enforce 
it  against  him  now. 

(1)  7  Do.  G.  M.  &  G.  300,  327.  (2)  11  W.  K.  12S,  L.  J. 

(3)  1  M.  &:  K.  154,  183. 
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L.  0.         Mr.  Willcoch,  in  reply : — 

1865         None  of  the  acts  to  be  done  by  the  parties  are  such  as  to  make 
Blackett    a  decree  impossible.    As  to  keeping  accounts,  that  is  a  stipulation 
Bates.  benefit  of  the  Plaintiff,  and  he  can  waive  it.    As  to  the 

  Plaintiff's  finding  engine  power,  a  negative  injunction  fully  meets 

the  case ;  there  being  no  positive  act  to  be  done  by  the  Plaintiff, 
he  is  only  not  to  interfere  with  the  Defendant's  using  the  engine 
he  finds  there.  As  to  repairs,  it  is  common  form  in  a  lease  to  have 
a  covenant  to  repair.  Nickels  v.  Eancoch  turned  upon  hardship 
and  excess  of  authority,  not  on  any  doctrine  applicable  to  the 
present  case.  Ogden  v.  Fossick  turned  on  special  grounds,  making 
a  covenant  in  the  lease  improper  for  effecting  the  object. 


Dec.  21.  LoKD  Cranwokth,  L.C,  after  stating  the  facts,  con- 
tinued : — 

The  rights  of  the  parties  in  respect  of  specific  performance  are 
the  same  as  if  the  award  had  been  simply  an  agreement  between 
them.  Had  it  been  an  agreement,  would  there  have  been  a  case 
for  specific  performance?  I  think  not,  and  for  this  short  and 
simple  reason — that  the  Court  does  not  grant  specific  performance 
unless  it  can  give  full  relief  to  both  parties.  Here  the  Plaintiff  gets 
at  once  what  he  seeks- — the  lease ;  but  the  Defendant  cannot  get 
what  he  is  entitled  to,  for  his  right  is  not  a  right  to  something 
which  can  be  performed  at  once,  but  a  right  to  enforce  the  per- 
formance by  the  Plaintiff  of  daily  duties  during  the  whole  term  of 
the  lease.  The  Court  has  no  means  of  enforcing  the  performance 
of  these  duties,  all  it  can  do  is  to  punish  the  Plaintiff  by  imprison- 
ment or  fine,  if  he  does  not  perform  them.  The  form  of  the 
decree  itself  shews  the  want  of  jurisdiction.  It  does  not,  and  it 
could  not,  decree  a  specific  performance  by  the  Plaintiff  of  that 
part  of  the  award  which  gives  the  Defendant  the  way-leave  over  the 
whole  line,  and  a  right  to  have  engine  power  supplied  by  the 
Plaintiff,  it  only  declares  the  rights  of  the  Defendant,  and  then 
awards  an  injunction  against  the  Plaintiff,  restraining  him  from 
failing  to  do  what  he  is  bound  to  do.  This  appears  to  me  to  be 
perfectly  novel.  If  the  question  had  merely  been  as  to  a  matter 
of  form  I  should  have  endeavoured  to  get  over  the  difficulty,  but 
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it  appears  to  me  that  an  undertaking  by  the  Plaintiff  to  the  same       L.  C. 
effect  would  be  equally  objectionable,  for  in  either  case  the  Court  1865 
might  be  called  upon  for  a  number  of  years  to  issue  repeated  blackett 
attachments  against  the  Plaintiff  for  his  default  in  performing  bates. 
what  he  had  agreed  to  do.    The  same  observations  apply  to  so 
much  of  the  decree  as  relates  to  keeping  the  railway  in  repair. 
No  attempt  is  made  to  decree  specific  performance,  but  a  declara- 
tion is  made  of  the  obligation  of  the  Plaintiff,  and  liberty  to 
apply  is  given  in  case  of  this  obligation  not  being  performed. 
This  appears  to  me  to  be  assuming  a  jurisdiction  which  only 
belongs  to  Courts  of  Common  Law,  of  interfering  when  a  party 
has  violated  a  legal  obligation ;  I  am  of  opinion,  therefore,  that 
the  decree  ought  to  be  reversed. 

I  should  have  come  to  the  above  conclusion  even  if  there  had 
been  no  authority  precisely  in  point,  but  there  is  abundance 
of  authority.  In  Gervais  v.  Edwards  (1),  where  the  dispute 
arose  upon  an  arrangement  between  the  proprietors  of  lands 
on  the  opposite  banks  of  a  river,  as  to  future  injury  which 
might  be  done  by  the  water.  Lord  St.  Leonards  refused  to 
give  any  relief  because  no  present  decree  could  be  made.  The 
same  principle  is  clearly  laid  down  in  Hills  v.  Croll  (2),  and  in 
other  cases  to  which  it  is  unnecessary  to  refer.  In  order  that 
the  Court  may  interfere,  there  must  be  mutual  rights  capable 
of  being  enforced  by  the  Court.  Now,  here,  if  the  Defendant 
had  been  willing  to  perform  the  award,  and  the  Plaintiff  un- 
willing, could  the  Defendant  have  filed  a  bill  for  specific 
performance  of  the  agreement  to  keep  the  road  in  repair,  or 
to  supply  engine-power  ?  It  is  clear  that  such  a  bill  could 
not  be  maintained.  This  disposes  of  the  case,  there  being  no 
mutuality. 

If  the  arbitrator,  instead  of  awarding  that  the  Plaintiff  should 
do  certain  acts,  had  awarded  that  the  lease  to  be  executed  should 
contain  covenants  by  tlie  Plaintiff  to  do  them,  the  case  would 
have  stood  on  an  entirely  different  footing.  The  Court  would  not 
then  have  been  called  upon  to  enforce,  cither  directly  or  in(b'- 
rectly,  the  doing  of  those  acts,  but  merely  to  decree  the  execution 
of  a  lease  containing  certain  covenants,  a  kind  of  relief  which  is 
(1)  2  D.  tV  War.  80.  (2)  2  Fb.  00. 
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L.C.  clearly  within  the  jurisdiction  of  the  Court,  and  open  to  no 
1865  objection. 

Blackett       I  am  further  disposed  to  think  that,  even  if  the  case  had  been  of 
Bates      ^^^^  ^  nature  that  specific  performance  could  have  been  decreed, 

  the  Plaintiff's  title  to  relief  would  have  been  barred  by  his 

conduct.  The  award  was  made  in  June,  1863,  and  the  present 
bill  was  not  filed  until  July,  1864.  It  is  true  that  the  interme- 
diate period  was  filled  up  by  legal  proceedings,  which  the  Plaintiff 
says  that  he  could  not  expedite.  But  they  were  proceedings  in 
which  the  Plaintiff  was  endeavouring  to  set  aside  the  award.  It 
is  a  strong  thing  to  say  that,  after  a  party  has  denied  the  validity 
of  an  agreement,  and  taken  proceedings  to  set  it  aside,  he  can, 
when  the  result  of  those  proceedings  has  proved  adverse,  turn 
round  and  insist  on  specific  performance.  I  do  not,  however, 
decide  the  case  on  this  ground,  but  on  the  ground  that  the  award 
contains  provisions  which  cannot,  according  to  the  course  of  the 
Court,  be  made  the  subject  of  a  decree  for  specific  performance. 


^  In  re  DEEW'S  ESTATE. 

1865  Practice— Land  Transfer  Act  (25  &  26  Vict.  c.  53). 

^^^•}^'  The  judge  must  hear  an  application  for  an  order  to  the  Kegistrar  of  Title, 

though  made  in  the  first  instance  ex  ^arfe. 

T.HIS  was  an  application  under  the  Land  Transfer  Act,  1862, 
asking  that  the  Kegistrar  of  Title  might  be  ordered  to  place  upon 
the  register  a  notice  of  a  charge  on  real  estate. 

Mr.  Frt/,  on  making  the  application,  said  that  he  had  made  it 
under  section  6  of  the  Act,  before  the  Master  of  the  EoUs,  who 
refused  to  hear  it  on  a  mere  ex  j^arte  application,  and  wished  to 
have  some  one  to  appear  and  argue  the  case  on  the  other  side ; 
he  referred  to  Be  Kennard  (1). 

The  LoED  Chancellor  said  that  the  course  directed  in  that 
case  must  be  followed,  and  a  statement  prepared,  and  he  thought 
<1)  11  Jur.  (N.  S.)  27. 
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that  the  Master  of  the  Kolls  must  then  hear  and  decide  the  L.C. 

question.    Perhaps  it  would  be  found  necessary  to  serve  some  one  1865 

with  notice,  on  which  matter  the  Master  of  the  Kolls  would  give  Deew's 

the  proper  directions.  E»tato. 


In  re  LASCELLES. 

Banhru^tcy  ajppeal — Practice — Evidence, 

On  an  appeal  in  Bankruptcy  no  evidence  whicli  was  not  before  the  Com- 
missioner can  be  used  without  leave,  except  to  shew  what  took  place  at  the 
hearing  before  him. 

This  was  an  appeal  from  an  order  of  the  Commissioner,  who 
had  allowed  the  joint  creditors  of  an  alleged  partnership  to  vote  in 
the  choice  of  assignees. 

The  appellants  had,  since  the  hearing  before  the  Commissioner, 
filed  an  affidavit  of  what  had  taken  place  before  him,  and  also 
other  affidavits  as  to  facts  tending  to  shew  that  the  partnership 
had  been  dissolved.  The  respondents  had  protested  against  these 
affidavits  being  received,  and  had  filed  affidavits  in  answer  under 
that  protest. 

Mr.  Bacon,  Q.C.,  and  Mr.  Swanston,  for  the  appellants,  proposed 
to  read  the  other  affidavits  filed  by  them. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Little,  for  the  respondents, 
objected  to  the  introduction  of  new  evidence  without  leave,  except 
a  statement  of  what  took  place  before  the  Commissioner ;  Ex  'parte 
Page  (1). 

Mr.  Bacon  said  that  the  proceedings  before  the  Commissioner 
could  not  be  understood  without  the  other  affidavits. 

The  Lord  Chancelloe  refused  to  allow  the  other  affidavits  to 
be  read.  All  he  had  to  do  was  to  decide  whether  the  Commis- 
sioner was  right  or  wrong  on  the  materials  before  him. 

The  appellants  not  being  able  to  prove  the  dissolution  of  the 
partnership  without  this  evidence,  the  appeal  was  dismissed. 
(1)  9  Jur.  (N.  S.)  8.    See  32  G.  O.  1801. 
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In  re  COLEMEEE. 


1865 


Act  of  Banhruptcy — Fraudulent  Assignment, 


Dec.  20. 


An  assignment  by  a  trader  of  all  his  property,  as  security-  for  an 
advance  of  money  which  he  afterwards  applies  in  payment  of  existing  debts, 
is  not  necessarily  fraudulent  within  the  meaning  of  the  Bankruptcy  Acts. 

In  order  to  make  such  an  assignment  fraudulent,  the  lender  must  be  aware 
that  the  borrower's  object  was  to  defeat  or  delay  his  creditors. 

Such  an  assignment  cannot  be  an  act  of  bankruptcy  unless  it  is  also  void 
as  being  fraudulent. 

This  was  an  appeal  from  an  order  made  by  Mr.  Sanders,  the 
Commissioner  of  the  Birmingham  District,  affirming  an  adju- 
dication of  bankruptcy  against  Ann  Colemere. 

There  was  some  controversy  as  to  the  facts  of  the  case,  and 
witnesses  were  examined  before  the  Commissioner,  and  their  evi- 
dence was  read  to  the  Court  on  this  Appeal.  The  following  facts 
seem,  however,  to  have  been  established,  and  are  those  on  which 
the  decision  is  founded. 

Ann  Colemere  was  a  grocer  and  dealer  at  Ellesmere,  and  was 
indebted  to  the  Whitchurch  and  Ellesmere  Banking  Com]pany 
in  the  sum  of  £531,  and  owed  about  the  same  sum  to  other 
creditors.  At  the  end  of  April  last  she  applied  to  Mr.  Salter,  a 
solicitor,  for  an  advance  of  money.  Mr.  Salter  had  in  his  hands  a 
sum  of  £200,  belonging  to  one  Carsley,  a  blacksmith,  the  father  of 
a  clerk  of  Mr.  Salter,  which  money  had  been  left  with  Mr.  Salter  for 
investment ;  and  he  agreed  to  advance  Mrs.  Colemere  £150  out  of 
this  money,  and  did  advance  it  on  the  19th  of  April,  Mrs.  Colemere 
agreeing  to  assign  to  Carsley,  by  way  of  security,  all  her  property  ; 
and  it  was  proved  that  all,  or  great  part,  of  the  £150  was  applied 
by  her  in  the  payment  of  previous  debts.  On  the  18th  of  May  she 
executed  a  deed  or  bill  of  sale,  assigning  to  Carsley  "  all  the  real 
and  personal  estate  and  effects,  stock  in  trade,  household  furniture, 
goods,  chattels,  and  other  effects  of  the  said  Ann  Colemere,  of 
whatsoever  nature  or  description,  or  wheresoever  situate ;  together 
with  all  debts  and  sums  of  money  due  and  owing  to  the  said  Ann 
Colemere "  on  trust,  to  take  possession  of  the  property,  and  sell 
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it,  and  out  of  the  proceeds  of  the  sale  to  pay  himself  the  £150,      L.  C. 
interest,  and  costs,  and  to  pay  the  residue  to  Ann  Colemere,    Under  1865 
this  deed  Carsley  took  possession,  and  on  the  25th  of  May  he  sold  cole^iere. 
the  stock  in  trade  and  goodwill  for  £106  to  one  Lindojp,  sl  shopman 
of  Mrs.  Colemere  s,  who  then  took  the  shop,  and  carried  on  the 
business  in  his  own  name,  Mrs.  Colemere  keeping  possession,  as 
was  alleged,  of  the  house  and  furniture. 

On  the  8th  of  June  Ann  Colemere  was  adjudicated  a  bankrupt  on 
the  petition  of  the  Whitchurch  and  Ellesmere  Banldng  Comjpany,  the 
acts  of  bankruptcy  alleged  being  the  above-mentioned  assignment, 
and  also  keeping  house  and  causing  herself  to  be  denied ;  which 
latter  ground  was  afterwards  abandoned,  and  Mr.  Commissioner 
Sanders  confirmed  the  adjudication  on  the  former  ground. 

Mrs.  Colemere  appealed. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Fry,  for  the  Appellant :—  . 

There  is  no  fraud  whatever  in  this  case ;  it  is  a  simple  borrowing 
by  a  tradesman  in  want  of  money  to  go  on  with.  The  considera- 
tion for  the  money  consisted  entirely  of  a  fresh  advance ;  and  then 
it  is  clear  from  the  cases  that  the  onus  of  proving  the  deed  to  be 
fraudulent  lies  on  those  who  impeach  it  as  an  act  of  bankruptcy, 
and  in  order  to  do  so  they  must  prove  not  only  an  intention  on 
the  part  of  the  mortgagor,  but  that  the  mortgagee  was  cognizant 
of  it,  which  was  not  the  case  here.  They  referred  to  WJiitiveU  v. 
Thompson  (1),  Hution  v.  CruitweU  (2),  Harris  v.  Bichetts  (3),  BiUle- 
stone  V.  CooJc  (4),  and  Pennell  v.  Beynolds  (5). 

Mr.  Bacon,  Q.C.,  and  Mr.  Kay,  in  support  of  the  adjudication : — 

In  order  to  impeach  such  a  deed  as  an  act  of  bankruptcy,  it  is 
sufficient  to  shew  an  intention  on  the  part  of  the  mortgagor  to 
defeat  and  delay  his  general  creditors  in  fraud  of  the  bankruptcy 
laws.  The  act  is  his  only,  and  the  statute  docs  not  say  that  the 
assignee  must  be  an  accomplice ;  and  if  the  effect  is  to  injure  the 
other  creditors,  the  assignor  must  be  taken  to  have  contemplated 
the  consequences  of  his  act. 

[The  LoED  Chancellor:  —  Can  an  assignment  be  good  as 

(1)  1  Esp.  68.  (2)  1  E.  &  B.  15.  (a)  4  II.  &  N.  1. 

(4)  6  E.  &  B.  286.  (5)  11  C.  r>.  R.  (N.  IS.)  709. 
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L.  0.  regards  the  mortgagee,  but  an  act  of  bankruptcy  as  regards  the 
1865      mortgagor  ?] 

We  submit  tbat  it  may,  the  intention  of  the  mortgagor  being 
the  criterion.  The  solicitor  of  the  borrower  must  have  known 
what  the  money  was  wanted  for,  and  he  was  also  the  solicitor  of 
the  lender.  As  to  the  cases,  Eutton  v.  Cruttwell  is  in  our  favour ; 
Harris  v.  Bicketts  has  nothing  to  do  with  this  question.  Except 
the  dictum  in  Pennell  v.  Beynolds  (1),  there  is  nothing  to  intimate 
that  there  must  be  a  fraudulent  knowledge  on  both  sides,  on  which 
point  the  Act  of  Parliament  is  clear,  for  the  act  of  bankruptcy  is 
that  of  the  bankrupt,  not  of  any  other  person.  It  is  clear  that  the 
solicitor  who  was  employed  on  both  sides  knew  all  about  it,  and  it 
was  only  a  device  between  him  and  the  bankrupt. 

Mr.  Be  Gex,  in  reply : — 

[The  LoED  Chancelloe  asked  to  be  referred  to  the  authorities, 
which  shewed  that  the  onus  of  proving  fraud  lay  on  those  who 
sought  to  impeach  such  a  deed.] 

The  authorities  all  go  to  shew  that,  prima  facie,  an  assignment 
even  of  all  a  trader's  property,  if  made  for  a  present  advance  of 
money,  is  not  an  act  of  bankruptcy,  because  it  may  be  the  wisest 
thing  a  trader  can  do,  and  may  enable  him  to  carry  on  his  business 
and  pay  his  debts.  This  is  established  by  the  cases  cited,  and  also 
by  Whitmore  v.  Claridge  (2),  in  which  case  there  was  evidence  of 
actual  fraud  by  the  bankrupt.  Besides  the  dictum  in  Pennell  v. 
Beynolds  (1)  we  have  the  cases  of  Harwood  v.  Bartlett  (3),  Loudon 
V.  Sharp  (4),  Baxter  v.  PritcJiard  (5),  in  which  last  case  the 
bankrupt  had  intended  to  abscond,  and  did  abscond,  with  the 
money,  so  that  there  could  be  no  question  as  to  his  fraudulent 
intention. 

Mr.  Bacon,  upon  the  cases  cited  : — 

The  application  here  is  not  against  Carsley,  but  merely  on  the 
act  of  bankruptcy,  whilst  the  cases  cited  are  those  of  vendor  and 
purchaser.    It  might  lead  to  the  greatest  injustice  if  the  validity 

(1)  UU  swpra.  (3)  6  Bing.  N.  0. 61 ;  8  Scott,  171. 

(2)  31  L.  J.  (Q.  B.)  140;  and  33        (4)  6  M.  &  G.  905. 
L.  J.  (Q.  B.)  87 ,  12  W.  R.  214.  (5)  1  Ad.  &  E.  456. 
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of  a  sale  depended  upon  the  intention  of  the  seller ;  but  the  bank-  L.C. 
ruptcy  does  depend  upon  that  intention  (s.  133  of  the  Act  of  1849).  1865 
The  protection  afforded  to  dealings  and  transactions  by  this  section  colemeee. 
makes  all  transactions  valid  unless  the  lender  has  notice,  therefore 
he  is  protected.    But  the  question  is,  whether  the  trader,  being 
insolvent,  did  commit  an  act  of  bankruptcy  when  he  assigned  his 
goods,  not  to  a  purchaser,  but  by  way  of  security  to  a  mortgagee, 
with  intent  to  defeat  and  defraud  his  other  creditors  ? 

Lord  Ceanwoeth,  L.C. : — 

This  is  an  important  general  question,  and  it  has  been  ably 
argued  on  both  sides ;  I  do  not  think  there  has  been  any  act  of 
bankruptcy  here.  It  appears  that  Mrs.  Colemere,  the  alleged  bank- 
rupt, was  carrying  on  a  small  business  in  the  town  of  Wlesmere  in 
the  beginning  of  this  year.  She  was  no  doubt  in  embarrassed 
circumstances.  How  far  that  was  known  to  others  does  -not  appear 
very  clearly,  but  she  applied  in  the  month  of  April  to  her  solicitor, 
Mr.  Salter^  to  try  and  effect  through  him  a  loan  of  money.  Mr. 
Salter  had  in  his  hands  £200  belonging  to  another  client  of  his 
of  the  name  of  Carsley^  a  blacksmith  in  the  neighbourhood,  for  the 
purpose  of  putting  it  out  at  interest ;  and  in  order  to  further  the 
views  of  the  client  who  wanted  to  borrow,  and  at  the  same  time 
the  views  of  his  client  who  wanted  to  lend,  Mr.  Baiter  agreed  that 
he  would  invest  £150,  part  of  Carsleys  money,  on  loan  to  Mrs. 
Colemere,  upon  an  assignment  to  him  of  all  her  stock-in-trade,  and 
all  her  property,  by  way  of  security. 

Was  that,  or  was  that  not,  an  act  of  bankruptcy  on  the  part  of 
Mrs.  Colemere  ?  I  do  not  think  that  the  additional  circumstances 
which  are  proved  in  evidence  tend  to  throw  light  upon  the 
subject.  This  loan,  having  been  made  on  the  19th  of  April,  and 
the  bill  of  sale  afterwards  made,  must  be  treated  as  parts  of  the 
same  transaction.  It  appears  that  on  the  25th  of  the  following 
month  of  May,  five  weeks  afterwards,  the  stock  and  goo; h\  ill  of 
Mrs.  Colemere,  were  sold  to  another  person,  and  she  was  manifestly 
insolvent.  That  might  have  been  the  motive  in  her  mind  which 
induced  her  to  part  with  this  property;  and  when  she  got  this 
money,  £150,  she  may  have  meant  to  apply  it  in  paying  certain 
creditors  who,  she  thought,  had  a  preferable  claim  to  that  of  the 
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L.  C.     bank.    That  I  know  not.    It  may  or  may  not  be  so ;  but  for  tbe 
1865      reason  I  will  state  I  do  not  think  it  of  importance. 
CoLEMERE.  Parliament  (12  &  13  Vict.  c.  106,  s.  67)  says,  that 

if  any  trader  shall  make,  or  cause  to  be  made,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattels,  he 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy.  This 
was  a  very  old  enactment,  repeated  from  time  to  time  in  the  suc- 
cessive Acts;  and  it  was  held  that  any  assignment  made  by  a 
trader  of  all  his  goods  was  fraudulent,  because  it  prevented  him 
from  carrying  on  his  trade,  and  so,  that  whenever  a  trader  had 
assigned  all  his  goods,  he  had  committed  an  act  of  bankruptcy. 

But  to  this  general  doctrine  a  very  reasonable  qualification  has 
been  introduced  that  the  assignment  to  be  fraudulent  must  be  an 
assignment,  not  for  the  purpose  of  raising  money  to  enable  the 
trader  to  go  on  with  his  trade  but  for  the  purpose  of  paying 
some  favoured  creditor,  or  making  some  payments  to  all  his 
creditors,  otherwise  than  through  the  Court  of  Bankruptcy.  In 
either  of  these  cases  it  is  an  act  of  bankruptcy.  But  if  it  is  for  the 
purpose  of  enabling  him  to  raise  money  to  go  on  with  his  trade, 
that  cannot  be  called  a  fraudulent  act,  as  tending  to  defeat  and 
delay  his  creditors,  for  it'  probably  is,  or  may  be,  the  wisest  step  he 
could  take  to  promote  the  interest  of  his  creditors.  That  being  so, 
many  cases  have  arisen  in  modern  times  as  to  the  application  of 
those  principles  to  the  enactment  in  question. 

Now,  in  this  case  I  think  upon  the  facts  I  must  come  to  this 
conclusion — certainly  that  Mr.  Carsley  did  not  know  that  he 
was  lending  this  money  for  any  fraudulent  purpose  of  delaying 
creditors ;  and  I  think  I  must  also  come  to  the  conclusion  that 
neither  was  that  known  to  Mr.  Salter,  who  was  his  solicitor,  and 
also  the  solicitor  of  Mrs.  Colemere,  the  trader.  I  think  I  may 
assume  that  Mr.  Salter  knew  that  Mrs.  Colemere  had  pressing 
creditors.  Indeed  she  applied  to  him  because  she  had  some  press- 
ing creditors,  and  she  wanted  to  get  the  money.  But  that  does 
not  appear  to  me  to  lead  to  the  inference  that  Salter  knew  she 
was  insolvent,  or  that  she  meant  to  apply  this  money  otherwise 
than  in  the  most  legitimate  way  for  the  purposes  of  her  trade. 
Nor  am  I  satisfied  that  when  the  loan  was  made  she  had  any  such 
fixed  intention. 
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It  was  said  that  what  was  known  to  the  client  must  have  been      L.  C. 
known  to  the  solicitor.    That  must  be  taken  with  great  qualifica-  1865 
tion.    Certainly,  when  a  solicitor  is  acting  for  both  parties,  facts  colemeee. 
that  are  important  to  the  matter  in  hand,  and  which  are  known  to 
the  solicitor,  may  be  said  to  be  known  to  both  parties ;  but  it  is 
carrying  that  proposition  a  great  deal  further  to  say  that  all  facts 
known  to  the  client  are  to  be  taken  as  known  to  the  solicitor ;  and 
to  say  that  a  fact  not  connected  with  the  loan  of  the  money,  a 
mere  intention  in  the  mind  of  the  borrower,  if  it  existed,  as  to  how 
she  intended  to  dispose  of  the  money  which  she  borrowed  when 
she  got  it,  should  be  known  to  the  solicitor,  seems  to  me  to  be 
preposterous.    Therefore  I  cannot  look  at  this  case  in  any  other 
way  than  that  Car  shy  had  £150  which  he  honestly  lent  to  this  lady 
upon  the  assignment  of  all  her  property,  that  assignment  being 
made  concurrently  with  his  advance. 

The  point  which  at  one  time  pressed  upon  my  mind  during  the 
argument,  taken  from  the  expression  in  some  of  the  cases,  was  this 
— whether  an  assignment  of  all  the  property  might  not  in  the  view 
of  the  law  be  taken  to  be  of  itself  frima  facie  evidence  that  it  was 
fraudulent,  throwing  on  the  persons  lending  the  money  the  burden 
of  proving  that  it  was  not  fraudulent.  This  would  not  in  the 
present  case  make  any  difference  in  my  mind,  because  I  do  not 
think  that,  in  any  view  of  the  case,  this  assignment  could  be  said 
to  have  been  fraudulent.  The  only  suggested  fraud  is  not  that  the 
transaction  itself  was  tending  to  delay  the  creditors,  but  that  the 
mode  in  which  the  person  who  got  the  money  afterwards  dealt  with 
it  would  delay  the  creditors.  A  person  lending  money  upon  an 
assignment  of  all,  is  just  like  a  person  lending  money  upon  an 
assignment  of  half — it  is  a  transaction  which  the  party  lending  has 
a  right  jprimd  facie  to  suppose  is  perfectly  honest,  and  will,  or  at 
all  events  may,  conduce  to  the  interests  of  the  creditors  instead  of 
defeating  them. 

I  assent  to  the  doctrine  as  laid  down  by  Mr.  Justice  Willes  in 
Fennell  v.  Beynolcls  (1),  which  appears  to  luo  to  bo  very  correctly 
put :  "  A  person  dealing  hond  fide  with  the  bankrupt  would  be  safe. 
Unless  he  knows,  or,  from  the  very  nature  of  the  transaction  must 
be  taken  necessarily  to  have  known,  that  tlio  object  was  to  defeat 
(1)  lie.  B.  I?.(N^S.)70y. 
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L.C.  and  delay  the  creditors^  the  deed  cannot  be  impeacliod."  I  also 
18G5  refer  to  an  observation  of  a  very  able  judge  whose  loss  we  deplore, 
CoLEMEEE.  namely,  Mr.  Justice  CromjQton,  in  Bittledone  v.  Cooli  (1),  that  it  is 
very  consistent  with  present  mercantile  usage  that  these  advances 
should  be  made,  and  he  suggests  something  which  shews  to  me  the 
great  difficulty  there  would  have  been  about  this  doctrine  of  an 
assignment  of  all,  being  necessarily  fraudulent,  when  first  estab- 
lished— he  suggests  this  difficulty,  that,  even  according  to  the 
doctrine  then  held,  if  a  trader  assigned  one-third  to  A,  one-third 
to  B,  and  another  third  to  O,  they  knowing  nothing  of  each 
other's  transactions,  that  would  not  be  fraudulent.  On  these 
authorities  it  appears  to  me,  therefore,  that  this  is  a  perfectly 
unimpeachable  deed. 

Then,  Mr.  Bacon  says  the  deed  may  be  unimpeachable,  yet  it 
may  be  an  act  of  bankruptcy.  That  I  cannot  understand,  because 
if  the  deed  is  impeachable  it  can  only  be  impeachable  so  as  to 
constitute  an  act  of  bankruptcy  because  it  is  fraudulent.  The  deed 
itself,  if  fraudulent,  would  be  impeachable ;  and  if  not  impeach- 
able, it  is  not  an  act  of  bankruptcy. 

In  my  opinion,  therefore,  the  Commissioner  has  come  to  an 
erroneous  conclusion  in  this  case,  and  consequently  the  adjudica- 
tion must  be  annulled ;  but  I  do  not  think  it  is  a  case  for  costs. 
It  was  fully  considered  by  the  proper  tribunal,  and  a  decision  has 
been  come  to  which  I  think  wrong,  and  it  must  be  reversed  with- 
out reference  to  costs. 


L.  0.  -f^  ^6  LOVELL. 

18G5 


Dec.  13. 


Bankrujptcy — Allowance  to  Bankrupt. 

Where  the  creditors  of  a  bankrupt  at  the  dividend  meeting  have  not  de- 
termined to  make  him  any  allowance  under  the  Act  of  1861,  he  is  not  entitled 
to  any  under  the  Act  of  1849,  the  enactments  on  the  subject  in  the  old  Act 
being  impliedly  repealed  by  those  in  the  new  Act. 

XhIS  was  an  application  by  a  bankrupt  for  an  allowance. 

By  section  195  of  the  Banhru^tcy  Act  of  1849  (12  &  13  Yict. 
c.  106),  it  is  enacted  that  every  bankrupt  who  shall  have  obtained 

(1)  6  E.  &  B.  311. 
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his  certificate,  if  the  net  produce  of  his  estate  shall  pay  10s.  in      L.  C. 
the  pound,  shall  be  allowed  and  paid  5  per  cent,  out  of  such  pro-  isfio 
duce,  provided  such  allowance  shall  not  exceed  £400,  and  a  larger  Lovell. 
allowance,  as  therein  specified,  if  the  dividend  be  larger,  and  less 
if  smaller. 

By  section  174  of  the  Act  of  1861,  it  is  enacted  that,  at  the 
meeting  for  declaration  of  dividend,  the  majority  in  value  of  the 
creditors  present  shall  determine  whether  any  and  what  allow- 
ance shall  be  made  to  the  bankrupt  out  of  his  estate,  if  he  has 
obtained  or  shall  obtain  a  discharge. 

By  section  230  of  the  Act  of  1861,  many  sections  of  the  Act  of 
1849,  but  not  section  195,  are  expressly  repealed,  and  also  all 
such  other  parts  of  the  old  Act  as  may  be  inconsistent  with  the 
new  Act. 

The  estate  of  the  bankrupt  in  this  case  had  paid  a  dividend 
of  10s.  in  the  pound,  but  no  resolution  was  passed  by  the  creditors 
at  the  dividend  meeting,  making  to  the  bankrupt  any  allowance 
on  his  obtaining  his  order  of  discharge. 

The  bankrupt  applied  to  the  Commissioner  for  the  allowance  to 
which  he  would  have  been  entitled  under  the  old  law,  but  the 
Commissioner  refused  the  application,  and  the  bankrupt  appealed. 

Mr.  Sargood,  in  support  of  the  appeal,  said  that,  though  this 
power  was  given  to  the  creditors,  the  section  giving  the  bankrupt 
an  allowance  had  not  been  repealed. 

By  section  194  of  the  Banhru]ptcy  Act  of  1849,  it  is  enacted  that 
it  shall  be  lawful  for  the  Court  to  make  such  allowance  to  the 
bankrupt  out  of  his  estate  as  shall  be  necessary  for  the  main- 
tenance of  himself  and  his  family  until  he  has  passed  his  last 
examination ;  and  by  section  109  of  the  Act  of  1861,  it  is  enacted 
that  at  the  first  meeting  of  the  creditors  after  adjudication,  a 
majority  in  value  of  tlie  creditors  present  shall  determine  whether 
any  or  wliat  allowance  for  support  shall  be  made  to  the  bankrupt 
up  to  the  time  of  passing  his  last  examination. 

There  was,  therefore,  no  greater  inconsistency  between  section  174 
of  the  new  Act  and  section  195  of  the  old  Act  than  between  section 
109  of  the  new  Act  and  section  194  of  the  old  Act ;  and  yet  on 
these  sections  it  had  been  lield  that,  where  the  creditors  were 
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L.  C.      silent  as  to  an  allowance  to  tlie  bankrupt,  the  power  of  tlie  Court  to 
1865      grant  such  allowance  still  remained ;  Ex  f  arte  Mlerton  re  Leach  (1). 
LovELL.    The  194th  section  only  gave  the  Court  a  power,  but  the  words  of  the 
195th  were  mandatory,  and  gave  a  bankrupt  who  came  within  its 
conditions  an  absolute  right  to  his  allowance. 

He  distinguished  Ex  jparte  Gibbons  (2)  as  being  a  case  under  a 
deed  of  arrangement,  and  referred  in  addition  to  Be  Beater  (3),  Be 
Maycoch  (4),  and  Ex^  ^arte  Turner  (5). 

Mr.  Bacon,  Q.C.,  and  Mr.  Bagley,  in  support  of  the  order  of  the 
Commissioner,  were  not  called  upon. 

The  Lord  Chancellor  was  of  opinion  that  section  195  of  the 
Act  of  1849  was  inconsistent  with  section  174  of  the  Act  of  1861, 
and  was  therefore  entirely  repealed  by  it.  The  decision  of  the 
Commissioner  was  right,  and  the  bankrupt  could  not,  under  the 
circumstances  of  the  case,  claim  any  allowance.  The  appeal  must 
be  dismissed  with  costs. 

(1)  10  Jur.  N.  S.  502.  (4)  11  W.  E.  1094. 

(2)  13  W.  E.  1001.  (5)  12  L.  T.  770. 

(3)  7  L.  T.  287. 
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CATON  V.  CATOK.  L.  c. 

Settlement — Marriage — Agreement  to  maize  luill — Statute  of  Frauds — Fart  l^^^ 

Ferforniance.  j^^^  4  ^  i 

Jan.  VI , 

Previously  to  a  marriage  tlie  intended  husband  and  wife  agreed  in  writing  18G6 
that  the  husband  should  have  the  wife's  property  for  his  life,  paying  her 
£80  a-year  pin-money,  and  that  she  should  have  it  after  his  death  ;  and  they 
gave  instructions  for  a  settlement  upon  that  footing.  The  settlement  was 
accordingly  prepared,  when  they  agreed  that  they  would  have  no  settlement ; 
the  husband  promising,  as  the  wife  alleged,  that  he  would  make  a  will  giving 
her  all  her  property.  The  marriage  took  place,  and  the  husband  made  a  will 
accordingly.    After  his  death  a  subsequent  and  different  will  was  found : — 

Held  (reversing  the  decision  of  the  Stuart,  V.C.),  that,  under  the  circum- 
stances, there  Avas  not  within  the  Statute  of  Frauds  any  contract  to  make  a 
will,  and  that  there  had  been  no  part  performance  which  would  take  the  case 
out  of  the  statute. 

The  marriage  in  such  a  case  is  no  part  performance. 

Part  performance  by  the  party  to  be  charged  will  not  take  a  cas3  out  of 
the  statute. 

The  facts  of  this  case,  as  stated  l)y  the  bill,  are  as  follows : — 

In  the  autumn  of  the  year  1852,  the  Kev.  11.  B.  Caton,  who  was 
then  a  widower,  aged  about  eighty,  and  of  good  fortune,  made  pro- 
posals of  marriage  to  the  Plaintiff,  Mrs.  Harriet  Caton,  then  Mrs. 
Henley,  a  widow  aged  about  sixty.  She  had  a  life  interest  in  certain 
real  estates  in  Ireland,  and  she  Avas  poss(3ssed  of  personal  estate 
consisting  of  mortgages,  railway  debentures,  and  other  property 
amounting  to  about  £14,000.  An  agreement  was  made  between 
Mr.  Caton  and  Mrs.  Eenleij  that  a  settlement  should  be  prepared, 
and  Mr.  Caton  made  a  memorandum  in  his  own  handwritina-,  and 
signed  it  with  his  initials  nearly  in  the  following  terms :  "  Mrs. 
Henley  to  have  the  whole  of  her  fortune  settled  upon  herself,  and 
to  go  to  the  uses  of  her  will,  but  the  annual  interest  on  her  for- 
tune to  be  received  and  taken  by  Mr.  Caton  for  and  during  his 
life,  witli  the  exception  of  £80  a-ycar  to  bo  paid  to  Mrs.  Henley 
under  the  denomination  of  pin-money.  The  house,  Ko.  75, 
8eAjmonr  Place,  the  property  of  Mr.  Catou^at  his  decease  is  given 
to  Mrs.  Henley  for  lier  life,  at  her  decease  to  go  to  the  uses  of 
Mr.  Caton  s  will.  Also  his  household  furnitur(\  ])Iati^,  linen,  cliina, 
given  at  his  decease  to  Mrs.  Henley.  jMrs.  Henley  to  Iiavo  liberty 
Vol.  L  N  1  ' 
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L.  C.  to  withdraw  £2000  for  the  purchase  of  a  house,  said  house  to  be 
18G5  settled  on  herself.  All  property  that  may  fall  into  Mrs.  Henley 
Oatlw  during  the  marriage  to  be  her  sole  property,  and  subject  to  the 
uses  of  her  will,  but  her  husband  to  have  the  annual  rent  or 
interest  of  said  property  during  his  life.  Mrs.  Henley  to  be  en- 
titled to  receive  at  my  death  the  half  year's  rents  that  shall  then 
be  due." 

This  memorandum  was  sent  to  a  Mr.  Emmet,  who  had  been 
Mrs.  Henley^s  solicitor,  and  he  laid  a  copy  of  it  before  counsel  as 
instructions,  omitting,  by  the  direction  of  Mr.  Caton  and  Mrs.  Henley, 
the  provision  as  to  the  £2000,  and  the  half-year's  rents. 

A  draft  settlement  was  accordingly  prepared  and  sent  by  Mr. 
Emmet  to  Mrs.  Henley  on  the  5th  of  January,  1853,  and  she  handed 
it  over  to  Mr.  Caton  on  the  next  day,  and  Mr.  Caton  and  Mrs.  Henley 
went  with  the  draft  settlement  to  Mr.  Emmet,,  and  expressed  their 
approbation  of  the  draft.  A  fair  copy  was  then  prepared  by  him 
which  included,  as  part  of  the  property  to  be  settled,  the  Irish 
property,  in  which  Mrs.  Henley  had  a  life  interest.  On  the  7th  of 
January,  this  was  sent  back  by  them  to  Mr.  Emmet,  with  directions 
to  strike  out  of  the  settlement  all  that  related  to  the  Irish  pro- 
perty, and  also  to  make  certain  alterations  as  to  the  mode  of 
receiving  the  interest.  The  object  of  that  was  said  to  be  that  the 
Irish  property  was  already  so  settled  that  Mrs.  Henley  would  have 
it  for  her  life  for  her  seji^rate  use,  and  that  it  was  unnecessary  to 
encumber  the  settlement  with  any  mention  of  it.  Mr.  Emmet 
accordingly  got  the  alterations  made,  and  sent  the  draft  so  altered 
to  Mrs.  Henley  on  the  11th  of  January,  but  on  the  same  day  Mr. 
Caton,  in  a  conference  which  he  had  with  his  intended  wife,  repre- 
sented to  her  that  the  engrossment  of  the  settlement,  as  proposed, 
would  cost  a  good  deal  of  expense,  which  he  was  desirous  of  avoid- 
ing ;  and  he  promised  that,  if  the  Plaintiff  would  forego  the 
execution  of  the  settlement,  he  would  most  strictly  and  faithfully 
carry  out  the  terms  of  the  marriage  contract  agreed  upon,  and 
would  leave  to  her  by  his  will  the  whole  of  her  then  and  her  after- 
acquired  property  if  any,  and  would  also  leave  her  the  house  in 
Seymour  Place  for  her  life,  and  the  furniture  which  might  be  in 
his  residence  at  his  death  absolutely.  Mrs.  Henley  assented,  and 
on  the  next  day  Mr.  Caton  and  Mrs,  Henley  went  to  Mr.  Emmet, 
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and  said  that  they  had  given  up  all  notion  of  having  any  settle-  L.  C. 
ment,  and  he  need  take  no  further  trouble  on  the  subject.  Mr.  1865 
Emmet  remonstrated  very  strongly  against  this,  and  told  Mrs.  Catoi? 
Henley  that  she  v/as  doing  a  very  imprudent  thing,  and  strongly  ^aton 

pressed  her  not  to  consent  to  anything  of  the  sort.    Mrs.  Henley   

expressed  her  perfect  confidence  in  Mr.  Caton,  who  repeated  his 
promise,  and  finally  the  draft  settlement  was  given  up  to  Mr. 
Mnmet,  certain  parts  of  it  having  been  struck  out,  but  it  did 
not  clearly  appear  by  whom. 

Mr.  Emmet  again  wrote  to  Mrs.  Henley,  remonstrating  against 
what  had  happened,  and  pointing  out  to  her  that  a  will  was 
always  revocable,  and  that  she  was  taking  a  very  imprudent  step 
in  not  requiring  the  property  to  be  settled.  She  handed  his 
letter  over  to  her  intended  husband,  Mr.  Caton,  who  was  very 
angry  that  his  word  should  be  doubted,  and  repeated  his  promise 
as  above  stated,  and  finally  they  agreed  that  there  should  be  no 
settlement,  and  that  she  should  trust  to  his  promise. 

On  the  7th  of  February,  1853,  the  marriage  took  place.  Mr. 
Caton  had,  previously  to  the  marriage,  prepared  a  will,  and  imme- 
diately after  the  marriage  had  been  celebrated,  the  husband  and 
wife,  as  stated  by  Mrs.  Caton,  went  into  the  vestry,  and  there  he 
executed  his  will.  She  further  stated  that  after  the  execution  he 
read  out  to  her  an  absolute  bequest  to  her  of  the  whole  of  the 
fortune  to  which  she  was  then  entitled,  or  might  become  entitled, 
during  the  coverture ;  and  also  a  bequest  of  the  furniture  and 
chattels  in  his  house  at  his  death  to  her  absolutely;  and  also  a 
bequest  of  the  house  in  Seymour  Place  to  her  for  her  life. 

Mr.  Caton  died  on  the  24th  of  January,  1864,  leaving  Mrs.  Caton, 
and  two  sons  and  a  daughter,  his  children  by  a  former  marriage. 
He  had  made  a  will,  dated  the  4th  of  May,  1863,  by  which  he  ap- 
pointed his  widow  and  his  two  sons  his  executors,  and  bequeathed 
to  her  a  life  interest  in  a  sum  of  £2000,  which  had  formed  part  of 
her  property,  and  in  a  sum  of  £9000  Consols,  and  in  two  leasehold 
houses ;  and  he  gave  her  his  furniture,  &c.,  and  some  promissory 
notes,  and  railway  shares,  absolutely.  The  will  was  proved  by  the 
sons  alone. 

In  August,  1864,  Mrs.  Caton  filed  a  bill  against  the  sons  as 
executors,  stating  as  above  stated,  and  alleging  that  she  had 
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L.C.  married  Mr.  Caion  upon  the  faitli,  and  in  consideration  of  his 
1865  promise,  that  he  would  strictly  and  faithfully  carry  out  the  terms 
q2ton  of  their  marriage  contract  as  agreed  to,  and  would  by  his  last  will 
leave  her  the  Avhole  of  the  property  of  which  she  was  possessed,  or 
to  which  she  was  entitled  at  her  marriage ;  and  also  all  her  after- 
acquired  property ;  and  also  the  house  in  Seymour  Place  for  her 
life,  and  all  his  furniture  and  effects ;  and  that  at  all  times  during 
the  coverture  he  had  led  her  to  believe  that  he  strictly  and  faith- 
fully observed  and  abided  by  the  said  contract,  and  the  bill  prayed 
a  declaration  accordingly,  and  accounts. 

The  Defendants,  by  their  answer,  denied  that  any  such  agree- 
ment was  made  as  alleged,  and  denied  the  Plaintiff's  case  generally, 
and  pleaded  the  Statute  of  Frauds. 

The  cause  went  to  issue,  and  much  evidence  was  taken,  which 
was  either  irrelevant  or  immaterial,  according  to  the  view  of  the 
case  taken  by  the  Loed  Chancellor.  There  was  some  evidence 
to  confirm  the  fact  of  the  execution  of  the  will  in  the  vestry,  but 
nothing  further  was  proved  as  to  the  will  itself,  which  was  not 
forthcoming.  The  house  in  Seymour  Place  had  been  sold  with  the 
consent  of  the  Plaintiff.  Mr.  Caton  had  taken  possession  of  his 
wife's  property,  and  had  paid  her  £80  a-year.  In  a  joint  affidavit 
made  by  Mr.  and  Mrs.  Caton,  in  May,  1853,  on  getting  some 
money  out  of  Court,  they  swore  that  no  settlement  or  agreement 
for  a  settlement  had  been  made  on  their  marriage,  and  the  Defen- 
dants alleged  other  facts  tending  to  shew  that  there  was  no  agree- 
ment as  to  making  any  will.  Two  letters  in  Mr.  Caton  s  hand- 
writing were  found,  addressed  to  Mrs.  Caton,  in  which  he  expressed 
his  hope  that  his  will  would  be  found  just  and  fair,  and  gave 
explanations  about  the  terms  of  it.  The  other  material  facts  in 
the  case  are  mentioned  in  the  judgment  given  below. 

The  cause  came'  on  to  be  heard  before  the  Vice-Chancellor 
Stuart,  who,  on  the  11th  of  May  last,  made  a  decree  in  favour  of 
the  Plaintiff,  delivering  judgment  to  the  following  effect : — 

"In  this  case  there  are  only  two  material  questions.  First, 
whether  the  agreement,  which  is  stated  in  the  pleadings  and 
is  the  foundation  of  the  relief  prayed  for,  is  sufficiently  proved ; 
and,  secondly,  whether,  if  it  be,  the  Statute  of  Frauds  interposes  to 
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prevent  the  Plaintiff's  title  to  relief.  As  to  the  evidence  of  tlie  L.  C. 
agreement,  it  is  distinctly  sworn  to,  not  only  by  the  Plaintiff,  but  iSGo 
also  by  Mr.  Emmet,  a  perfectly  impartial  witness ;  and  it  is  im-  caton 
possible  to  say,  without  considering  that  both  these  individuals 
have  been  guilty  of  perjury,  that  there  is  not  clear  and  distinct 
evidence  of  the  agreement  alleged  in  the  bill.  The  documen- 
tary evidence  is  strongly  confirmatory  of  the  parol  testimony. 
The  memorandum  in  the  handwriting  of  the  late  Mr.  Caton  dis- 
tinctly shews  an  agreement  by  which,  in  consideration  and  in 
contemplation  of  the  marriage,  he  agreed  that  the  Plaintiff's 
whole  fortune  should  be  settled  upon  herself,  to  go  to  the  uses  of 
her  will,  but  the  annual  interest  of  her  fortune  during  the  cover- 
ture to  be  taken  and  received  by  himself.  If  the  case  had  been 
one  for  the  specific  performance  of  the  agreement  as  stated  in  this 
document  in  the  handwriting  of  the  late  Mr.  Caton,  I  think  there 
could  have  been  no  doubt  about  it.  The  substance  of  that  agree- 
ment is  essentially  the  same  with  the  agreement,  performance  of 
which  is  sought  by  the  bill ;  the  only  difference  is  in  the  machinery 
by  Avhich  the  whole  of  this  lady's  fortune,  after  having  been  en- 
joyed by  her  husband  during  his  life,  was,  if  she  survived  him,  to 
belong  absolutely  to  herself.  In  other  words,  it  is  clear  evidence 
of  an  agreement  in  writing  that  one  of  the  considerations  which 
induced  this  lady  to  contract  the  marriage  ^^•as  the  stipulation 
that  her  husband's  marital  right  should  not  attach  to  her  pro- 
perty, but  should  be  restricted  to  his  enjoyment  of  it  during  his 
lifetime.  I  do  not  enter  into  the  details  of  the  agreement,  because 
I  consider  tlie  question  to  be  one  of  great  importance,  and  I  thinlv 
it  is  not  to  bo  disposed  of  upon  tlie  small  details,  one  of  which  is 
the  £80  which  was  to  be  enjoyed  by  the  Plaintiff  during  the  life 
of  her  husband. 

"  It  has  been  suggested  by  the  counsel  for  the  Defendants,  tliat 
what  the  late  Mr.  Caton  agreed  to  do  >\as,  to  make  a  provision  for 
the  Plaintiff  for  life  out  of  her  own  property,  or  ratlicr,  out  of  part 
of  lier  own  property.  This  suggestion  is  not  only  not  proved,  but 
it  is  wliolly  inconsistent  witli  the  probabilities  of  tlie  case,  and 
wholly  inconsistent  with  tlu^  parol  evideiice  ndatiiig  to  it.  If 
there  be  suflici(^nt  evidence  of  an  agreement  by  the  husband  to 
restrict  his  marital  rights  over  the  wife's  property  in  this  wav.  as 
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L.C.      I  have  already  observed  during  the  argument,  the  husband's 
1865      marital  right  by  the  law  of  England  over  the  property  of  his  wife 
Catox     is  by  no  means  an  absolute  right ;  it  is  qualified  in  a  most  impor- 
Caton  particular.    No  doubt,  by  the  law  of  England,  marriage 

  operates  as  a  gift  to  the  husband  of  the  whole  of  the  personal 

property  of  his  wife,  but  the  rule  is  coupled  with  this  qualification, 
that  if  the  husband  does  not  reduce  the  property  into  possession 
during  the  coverture,  it  survives  to  the  wife  absolutely.  The 
Court  is  constantly  in  the  habit  of  recognizing  this  right,  and  of 
giving  to  the  wife  during  her  coverture,  as  that  right,  a  provision 
out  of  her  own  property. 

"  I  make  the  observation  that  the  right  is  qualified,  because  it  is 
of  great  importance  to  look  at  what  it  is  that  is  the  subject  of  the 
contest,  and  when  the  question  which  occurs  in  this  case  is,  how 
far  the  husband  has  extended  the  qualification  which  the  law  puts 
upon  his  marital  right,  I  am  not  aware  whether  the  Court  would 
not  go  a  great  length  in  a  question  of  evidence  as  to  what  occurred 
before  the  marriage,  as  to  what  the  husband  may  have  done  in  the 
way  of  promise,  which  the  Court  would  fasten  into  an  obligation 
upon  him  for  a  reasona,ble  restriction  of  his  marital  rights.  The 
ages  of  the  parties  contracting  this  marriage,  and  all  the  circum- 
stances of  the  case,  prove  to  my  mind  the  entire  reasonableness  of 
the  provision  which  was  contemplated  by  this  document. 

"But  it  is  said  that  relief  cannot  be  granted  upon  it;  and  it 
is  true  that  this  document,  which  is  in  the  handwriting  of  Mr. 
Caton  himself,  and  has  reference  to  what  he  and  his  intended 
wife  had  agreed  to  do  with  the  property  before  the  marriage, 
is  not  the  agreement  itself  of  which  the  performance  is  sought. 
It  is  simply  a  note,  a  memorandum,  in  his  own  handwriting,  as 
to  what  was  intended  to  be  done  on  the  subject.  The  4th  section 
of  the  Statute  of  Frauds  (upon  which  counsel  for  the  Defendant 
has  very  properly  relied)  enacts  that  '  an  action  or  suit  to  charge 
any  person,  upon  any  agreement  made  in  consideration  of  mar- 
riage, must  be  in  writing  and  signed,'  and  contains  also  the 
provision  that  any  contract  for  the  sale  of  land  must  be  equally  in 
writing.  The  section  says  that  all  contracts  of  that  kind,  whether 
contracts  for  the  sale  of  land,  or  agreements  made  in  considera- 
tion of  marriage,  must  be  in  writing.    I  make  that  observation 
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for  the  sake  of  observing  further,  that  all  the  decisions  upon  the  L.  0. 
questions  which  have  perplexed  the  Court  with  reference  to  the  1865 
operation  of  this  statute,  and  the  cases  in  which,  upon  mere  Caton 
evidence  of  a  parol  agreement,  or  of  part  performance  of  a  parol 
agreement,  the  Court  has  held  that  the  case  was  taken  out  of  the  . 
statute,  appear  to  "me  to  apply  to  all  such  questions  as  arise  in  the 
present  case.  There  is  a  large  class  of  cases  where  a  testator  has 
intended  to  leave  by  his  will  a  sum  of  money  to  a  particular 
person,  and  his  executor  has  undertaken,  without  being  directed 
by  the  will,  to  make  good  to  the  legatee  the  intended  legacy, 
and  the  testator  has  thereupon  forborne  to  mention  the  legacy  in 
his  will,  in  which  the  Court  has,  notwithstanding  the  Statute  of 
Frauds,  interfered,  and,  in  order  to  prevent  a  fraud,  given  to  the 
legatee,  who  is  not  named  in  the  will,  that  which  the  executor  has 
promised  to  the  testator  should  be  given  to  the  legatee  after  the 
death  of  the  testator,  just  as  much  as  if  it  had  been  given  by  will. 
The  authorities  on  this  subject  are  very  numerous.  There  is  a 
decision  of  Lord  Nottingham  in  the  case  of  Chamlerlaine  v.  Cham- 
herlaine  (1),  where  the  Defendant,  an  executor,  having  solemnly 
merely  by  parol  undertaken  the  payment  of  certain  legacies,  the 
Lord  Chancellor,  in  giving  judgment,  said  it  was  the  constant 
course  of  this  Court  to  make  such  decrees  upon  promises  made  that 
the  testator  would  not  alter  his  will.  In  the  case  of  StricMand  v. 
Aldridge  (2),  Lord  Eldon  only  repeats  what  has  been  said  by  other 
great  judges  with  reference  to  the  Statute  of  Frauds,  when  he 
says,  '  The  statute  is  never  permitted  to  be  a  cover  for  fraud  upon 
the  private  rights  of  individuals.  It  would  be  singular  if  the 
Court  would  protect  individuals  and  would  not  act  to  prevent  a 
fraud  upon  the  law  itself.' 

"  AVhat  is  proved  in  the  present  case  is,  tliat  the  testator  and 
his  intended  wife  having  proposed  to  make  a  settlement  (the 
draft  of  which  was  prepared  in  accordance  with  tliat  memoran- 
dum which  is  in  his  own  handwriting),  changed  their  intention 
as  to  ^tho  machinery,  and,  instead  of  a  settlement,  it  was  pro- 
posed, and  agreed  to  by  both  parti(\s  that  tlie  testator,  the  in- 
tended husband,  should  by  will  do  that  which  it  was  originally 
intended  he  should  do  by  settlement.  The  parol  evidence  on  that 
(1)  Frecm.  Ch.  11.  34.  (l>)  9  Yes.  51G. 
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L.  0.  subject  is  perfectly  clear;  but,  it  is  said,  it  is  parol.  I  am  aware 
1865  that  it  is  parol,  but  with  evidence  in  writing  to  support  it. 
Caton  What  took  place  was,  that  immediately  after  the  marriage,  in  the 
vestry  of  the  church  in  which  the  marriage  had  been  solemnized, 
a  will,  which  carrie  l  out  what  was  agreed  to,  v.as  executed  by  the 
testator,  read  over  by  him  to  his  v>^ife,  and  given  by  him  to  her  (as 
is  sworn)  to  read  for  herself.  The  only  thing  that  remained  for  .a 
full  performance  of  the  contract  which  was  agreed  upon  was,  that 
the  testator  should  not  alter  that  will.  There  is  an  abundance  of 
decision  that,  in  order  to  prevent  fraud,  although  the  agreement 
has  been  made  in  parol,  if  anything  has  been  done  upon  the  faith 
of  it,  much  more  if  there  be  anything  in  writing  and  signed  in 
part  performance  of  it,  the  statute  ^^ill  not  apply,  and  the  Court 
will  grant  relief.  I  am  at  a  loss  to  know  what  act  of  part  perform- 
ance of  an  agreement  to  leptve  by  will  a  certain  provision  could  be 
more  complete  than  the  execution  of  a  will  conformable  to  that 
contract.  In  fact,  it  is  so  far  more  than  a  part  performance,  that 
it  is  a  performance.  All  that  is  necessary  is,  that  what  has  been 
done  shall  not  be  undone.  All  that  is  necessary  is  that  what  the 
testator  has  done,  and  shewn  to  his  wife,  should  not  be  annulled  or 
destroyed.  Nov/  this  is  the  most  essential  part  of  the  part  per- 
formance, and  I  have  no  hesitation  in  coming  to  the  conclusion 
that  the  doctrine  laid  down  in  Lassence  v.  Tierney  (1)  would  not  be 
applicable  to  tiie  question  before  this  Court.  In  the  present  case 
I  feel  bound  to  hold  that  the  testator  did  that  which  was  intended 
to  be  a  complete  performance  of  the  agreement.  If  he  had  let  it 
alone,  there  was  nothing  more  for  him  to  do ;  he  had  simply  to 
abstain  from  violating  the  promise  which  he  had  made.  Now  the 
present  case  seems  to  me  to  be  much  stronger  than  that  of  Cliam- 
herlaine  v.  Chamberlaine.  There  the  testator  tells  his  residuary 
legatee,  or  his  executor,  that  he  intends  to  alter  his  will  by  giving 
a  legacy  of  £1000  to  A.  B.  The  executor  says  merely  by  word  of 
mouth,  *Do  not  alter  your  will,  I  will  pay  him  £1000.' 

'•'Here  there  is  a  promise  which  the  testator  has  been  proved,  to 
my  satisfaction,  to  have  made,  and  which,  it  is  to  be  deplored,  he 
has  violated.  There  must  be  a  declaration  to  the  effect  that  the 
Plaintiff  is  entitled  to  the  property  of  which  she  was  possessed  at 

(1)  1  Mac.  &  G.  551 . 
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the  date  of  lier  marriage ;  and  of  all  the  property  which  has  accrued  L.  C. 
to  her  during  the  coverture,  with  the  usual  inquiries."  1865 

The  Defendants  appealed.  ^^J^^ 

Mr.  Malins,  Q.C.,  and  Mr.  L.  Webb,  for  the  Plaintiff,  contended 
that  the  sons  were  in  possession  of  property  obtained  by  a  false 
and  fraudulent  representation,  and  could  not  retain  it  even  if  the 
contract  was  not  binding  on  account  of  the  Statute  of  Frauds. 
But  the  marriage  was  a  sufficient  part  performance  to  take  the 
case  out  of  the  statute  :  Gregory  v.  Migliell  (1) ;  Strickland  v. 
Aldridge  (2)  ;  Fodmore  v.  Gunning  (3)  ;  Frole  v.  Soady  (4) ;  in  which 
case  on  the  appeal,  the  Lords  Justices,  finding  that  the  parties 
could  not  agree  upon  the  facts,  desired  a  compromise,  which  was 
assented  to,  the  counsel  for  the  Defendants  being  of  opinion  that 
they  could  not  maintain  the  case  on  the  Statute  of  Frauds. 
Here  Mrs.  Caton  abandoned  her  settlement,  and  assented  to  the 
marriage,  on  the  representation  by  Mr.  Caton  that  he  would  make 
this  will.  If  he  had  not  made  that  promise  the  marriage  would 
never  have  taken  place.  Can  it  be  believed  that  she  would  have 
placed  it  in  his  power  to  leave  her  destitute  ?  The  plea  of  the 
Statute  of  Frauds  did  not  prevail  in  PFaT/brcZ  v.  Gray  (5) ;  Bidley 
V.  Bidley  (6).  The  statute  cannot  be  used  to  cover  fraud :  MucMe- 
ston  V.  Brown  (7) ;  Nunn  v.  Fabian  (8) ;  Chaniberlaine  v.  Cham- 
herlaine  (9).  Moreover,  under  the  Statute  of  Frauds  no  contract 
need  be  in  writing  which  can  be  performed  within  the  year : 
Boy  dell  v.  Brummond  (10)  ;  Bracegirdle  v.  Heald  (11)  ;  Peter  v. 
Comjpton  (12) ;  Wells  v.  Horion  (13) ;  Ilammersley  v.  Be  Biel  (14). 

Sir  E.  Cairns,  Q.C.,  Mr.  Greene,  (^.C,  and  Mr.  Elderton,  for  the 
Defendants : — 

Ilammersley  v.  Be  Biel  was  not  decided  on  the  Statute  of 
Frauds  as  is  explained  in  Manscl  v.  Wiite  (15).    The  principles 

(1)  18  A^>s.  .328.  (9)  Proem.  Cli.  P.  34. 

(2)  9  Vcs.  51(i.     ^  (10)  11  East.  142. 

(3)  7  Sim.  044.  (11)  1  B.  X'  A.  722. 

(4)  2  Giff.  1.  (12)  1  Sm.  (L.  C.)  283. 

(5)  13  W.K.  335.  (13)  4  Ping.  40. 
(())  13  AV.  P.  7G3.  (14)  12  CI.     F.  45. 
(7)  0  Vcs.  52.  (15)  4  11.  L.  C.  1055. 

:   (8)  Law  Pep.  1  Cli,  35. 
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L.  C.  are  well  laid  clown  in  Money  v.  Jorden  (1).  Chamherlaine  y. 
1865  Chamherlaine  was  probably  before  the  Statute  of  Frauds,  and  went 
CATOTf  personal  liability.     What  document  is  it  wbicli  has  been 

signed  within  the  statute  ?  the  proposals  ?  and  in  which  shape  and 
after  what  alterations  ?  Does  the  alleged  contract  refer  to  the 
original  memorandum  or  the  draft  settlement^  and  where  is  any 
written  agreement  to  make  a  will  ?  The  onus  lies  on  the  Plaintiff 
to  shew  what  precise  agreement  she  relies  on.  Mr.  Caton  said  to 
his  wife,  let  us  have  no  settlement,  but  rely  on  me  to  do  what  is 
right,  and  he  has  done  what  he  thought  right.  She  has  had  for 
ten  years  the  enjoyment  of  his  fortune,  as  well  as  her  own  ;  he  has 
now  left  her  what  he  thought  right ;  and  there  is  -no  fraud  in  the 
matter.  Moreover,  the  case  is  not  put  by  the  bill  on  fraud,  but 
on  an  alleged  contract,  the  distinction  being  clear.  Montaeute 
V.  Maxwell  (2).  The  decree  deprives  the  testator's  estate  of 
£15,000  and  leaves  her  what  she  takes  under  his  will ;  she  cannot 
have  both. 

Mr.  Malins,  in  reply. 


1866  Jan.  12.    LoKD  CeanWOKTH,  L.C.,  after  stating  the  facts  of  the 

case,  and  saying  that  in  the  view  he  took  of  the  case  it  would  not 
be  necessary  to  consider  the  exact  evidence  given  by  each  of  the 
witnesses,  said : —  , 

'  The  Defendants  by  their  answer  deny  that  any  such  engagement 
as  that  alleged  by  the  Plaintiff  to  have  been  entered  into  was  ever 
entered  into  by  the  testator.  Certainly  there  was  no  contract  in 
writing,  signed  by  him ;  and  they  insist  on  the  Statute  of  Frauds  as 
presenting  an  insuperable  bar  to  the  relief  which  is  sought  by  the 
bill.  The  Statute  of  Frauds  prevents  the  bringing  of  any  action 
on  any  contract  entered  into  in  consideration  of  marriage,  unless 
it  has  been  reduced  to  writing  and  signed  by  the  party  to  be 
charged ;  and  this  Court,  unless  there  be  equitable  grounds  for 
taking  a  case  out  of  the  operation  of  the  statute,  has  always  held 
itself  as  much  bound  by  its  provisions  as  the  Courts  of  law. 
That  no  action  could  be  maintained  on  the  alleged  parol  contract, 
(1)  5  H.  L.  C.  185.  (2)  1  P.  Wms.  620. 
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on  the  foundation  of  which  relief  is  sought  in  this  suit,  is  a  pro-  L.  c. 
position  which  admits  of  no  doubt.  Courts  of  law  are  expressly  186G 
forbidden  to  entertain  any  such  actions.  Unless,  therefore,  some-  Cato^- 
thing  can  be  discovered  in  the  conduct  of  the  parties  varying  their  caton, 
legal  rights,  no  suit  for  the  specific  performance  of  this  alleged 
contract  can  be  entertained  in  this  Court.  It  would  be  a  scandal 
to  suppose  that  when  the  Legislature  has  said  that  no  action  shall 
be  brought  on  a  parol  contract  of  a  particular  description,  it  should 
be  open  to  one  of  the  contracting  parties  to  escape  from  the  con- 
sequence by  simply  shifting  his  sphere  of  operations  from  a  Court 
of  law  to  a  Court  of  equity.  This,  indeed,  was  not  contended  for 
on  the  part  of  the  Plaintiff,  but  it  was  argued  that  there  are  in 
this  case  equitable  grounds  enabling  the  Court  to  give  relief,  not- 
withstanding the  statute.  The  same  clause  of  the  statute  which 
forbids  the  bringing  of  an  action  on  any  parol  contract  made  in 
consideration  of  marriage,  also  forbids  the  bringing  of  any  action 
on  any  parol  contract  for  the  sale  of  land.  But,  though  Courts  of 
equity  have  held  themselves  bound  by  this  last  enactment,  yet 
they  have  in  many  cases  felt  themselves  at  liberty  to  disregard  it 
when  to  insist  upon  it  would  be  to  make  it  the  means  of  effecting 
instead  of  preventing,  fraud.  This  is  the  ground  on  which  they 
require  specific  performance  of  a  parol  contract  for  the  sale  or 
purchase  of  land  when  that  contract  has  been  in  part  performed 
The  right  to  relief  in  such  cases  rests  not  merely  on  the  contract, 
but  on  what  has  been  done  in  pursuance  of  the  contract.  His 
Honour  the  Yice-Chancellor  Stuart,  according  to  the  report  of  this 
case,  appears  to  have  thought  that  the  decisions  under  this  head  of 
equity  (and  they  are  very  numerous)  are  applicable  to  the  present 
case,  but  witli  all  deference  to  the  Vicc-Chancellor,  I  cannot  think 
that  this  is  a  correct  view  of  the  law. 

That  marriage  itself  is  no  part  performance  within  the  rule  of 
equity  is  certain.  l^Iarriage  is  necessary  in  order  to  bring  a  case 
within  the  statute,  and  to  hold  that  it  also  takes  tlie  case  out  of 
the  statute  Moidd  be  a  palpable  absurdity. 

It  was  not,  however,  on  tlie  mere  fact  of  the  marriage  that  the 
Vice-Chancellor  rested  liis  judgment.  His  Honour  relied  mainly 
on  the  circumstance  which  he  consideral  to  have  hcQw  \\  ell  proved, 
that,  previously  to  the  marriage,  the  intended  husband,  in  con- 
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L.  C.      formity  with  the  verbal  promise  he  had  solemnly  made  to  his  wife, 
186G      prepared  a  will  whereby  he  gave  to  her  all  that  he  had  agreed  to 
Catoj^      give  her ;  and  further,  that  he  had  executed  this  will  in  due  form 
Q,^r^Q^      of  law  immediately  after  the  solemnization  of  the  marriage. ' I 

  do  not  however  think,  even  if  all  this  had  been  clearly  made 

out  in  proof,  that  it  amounts  to  any  part  performance  so  as  to 
prevent  the  operation  of  the  statute.  The  ground  on  wliich  the 
Court  holds  that  part  performance  takes  a  contract  out  of  the 
purview  of  the  Statute  of  Frauds  is,  that  when  one  of  two  con- 
,  tracting  parties  has  been  induced,  or  allowed  by  the  other,  to  alter 
his  position  on  the  faith  of  the  contract,  as  for  instance  by  taking- 
possession  of  land,  and  expending  money  in  building  or  other  like 
acts,  there  it  would  be  a  fraud  in  the  other  party  to  set  up  the 
legal  invalidity  of  the  contract  on  the  ftiith  of  which  he  induced, 
or  allowed,  the  person  contracting  with  him  to  act,  and  expend  his 
money.  But  such  cases  bear  no  resemblance  to  that  now  under 
consideration.  The  preparing  and  executing  of  the  will  caused  no 
alteration  in  the  position  of  the  lady,  and  I  presume  it  w  ill  not  be 
argued  that  any  consequence  can  be  attached  to  acts  of  part  per- 
formance by  the  party  sought  to  be  charged.  If  I  agree  with  A, 
by  parol,  without  writing,  that  I  will  build  a  house  on  my  land, 
and  then  will  sell  it  to  him  at  a  stipulated  price,  and  in  pursuance 
of  that  agreement  I  build  a  house,  this  may  afford  me  ground  for 
compelling  A  to  complete  the  purchase,  but  it  certainly  would 
afford  no  foundation  for  a  claim  by  A  to  compel  me  to  sell  on  the 
ground  that  I  had  partly  performed  the  contract.  The  circum- 
stance of  the  preparing  and  executing  the  will  (supposing  it 
satisfactorily  proved)  might  afford  strong  evidence  of  the  exist- 
ence of  the  parol  contract  insisted  on,  if  that  were  a  matter  into 
which  we  w^ere  at  liberty  to  inquire;  but  it  can  have  no  effect 
as  giving  validity  to  an  otherwise  invalid  contract.  I  must 
further  observe  that  the  nature  of  the  alleged  agreement  was 
such  as  hardly  to  admit,  even  on  the  part  of  the  party  to  be 
charged,  of  anything  like  part  performance.  As  a  will  is  neces- 
sarily until  the  last  moment  of  life  revocable,  a  contract  to  make 
any  specified  bequest,  even  when  a  will  having  that  effect  has 
been  duly  prepared  and  •  executed,  is  in  truth  a  contract  of  a 
negative  nature — a  contract  not  to  vary  what  has  been  so  pre- 
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pared  and  executed.  I  do  not  see  how  there  can  be  part  perform-  L.  C. 
ance  of  such  a  contract.  18G6 

It  was  contended  that  this  case  might  be  likened  to  those  where,  Caton 
notwithstanding'  the  Statute  of  Wills  and  the  Statute  of  M'auds,  it 
has  been  held  that  when  a  person  has  induced  another  to  make  or 
abstain  from  making  or  altering  a  will,  on  the  assurance  that,  on 
his  death,  his  intention  shall  be  carried  into  effect,  there  the 
Court  has  held  the  person,  who  has  so  engaged,  to  be  bound  to 
fulfil  his  engagement,  and  has  held  that  he  took  whatever  had 
passed  to  him  on  the  faith  of  such  engagement,  merely  as  a 
trustee  for  the  purpose  of  fulfilling  that  engagement. 

I  do  not  feel  myself  called  upon  to  discuss  the  principle  on 
which  several  of  the  cases  rest ;  such,  for  instance,  as  Sellaeh  v. 
Harris  (1)  aiidStrieJdancl  v.  Aldridge  (2).  They  have  no  application 
to  the  present  case,  for  there  is  no  question  here,  whether  those 
who  derive  title  under  the  deceased  husband  are  afiected^  by  any 
personal  equity  arising  from  any  assurance  given  by  them;  they 
merely  claim  what  the  law  gives  them.  If  there  had  been  any 
principle  which  would  intercept  this  property  in  its  progress 
from  the  testator  to  them  as  legatees,  their  title  no  doubt  would 
have  been  defeated ;  but  there  is  nothing  which,  when  the  property 
has  reached  them,  makes  it  inequitable  in  them  to  insist  on  their 
full  right  to  the  enjoyment  of  what  has  been  so  bequeathed  to 
them. 

I  am  of  opinion,  therefore,  that  there  was  no  ground  for  filing 
this  bill,  and  that  it  ought  to  have  been  dismissed  with  costs. 

It  would  have  been  a  very  satisfactory  thing  to  me  to  find  that 
I  could  honestly  say  hero  that  there  should  be  no  costs ;  but  I  have 
a  very  strong  opinion  upon  that  subject.  It  is  that  costs  arc  not 
directed  to  be  paid  as  a  punishment,  but  that  having  been  caused 
by  the  conduct  of  the  losing  party,  they  ought  to  be  borne  by 
those  who  have  occasioned  them. 

Solicitors  for  the  Plaintiff:  Messrs.  Emmet  d' Son. 
Solicitor  for  the'  Defenihmts :  Mr.  T.  U.  Dixon. 

,  (1)  5  Viii.Al.i-.  521.  (2)  9  A'es.  51G. 
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A  deed  of  firrangement  with  creditors  may  be  registered  if  assented  to  by 
a  majority  in  number  representing  three-fonrtbs  ia  value  of  the  creditoi's 
without  deducting  tbe  amount  of  tlie  securities  held  by  such  creditors  as  are 
secured. 


A  TEADEE  liacl  executed  a  deed  of  arrangement  with  his  creditors 
in  the  form  prescribed  by  s.  192  of  the  Banhrujotey  Ad,  1861,  and 
it  had  been  assented  to  by  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors,  if  no  deduction  was  made  for  the 
value  of  the  securities  of  the  creditors  who  were  wholly  or  partially 
secured,  but  not  so  if  the  value  of  the  securities  was  deducted. 

The  Eegistrar  felt  a  difficulty  in  registering  the  deed,  and 

Mr.  C,  Hall  applied  for  an  order  to  have  it  registered,  referring 
to  Wliittaker  v.  Lowe  (1)  as  deciding  that  such  a  deed  was  good, 
and  Be  Smith  (2)  in  which  there  was  a  dictum  by  Lord  Westhury 
to  the  contrary  :  Be  Shettle  (3). 

The  LoED  Chakoelloe  said,  that  what  had  been  laid  down  by 
Lord  Westhury  in  Be  Smith  was  consistent  with  good  sense,  but  as 
Whittaker  v.  Lowe  had  been  solemnly  decided  by  the  Judges,  his 
Lordship  thought  that  he  must  allow  the  deed  to  be  registered. 

Solicitors :  Messrs.  /.  &  J.  K.  Wright. 


When  the  official  liquidator  desires  to  issue  a  writ  oi  fi.fa.  against  a  con- 
tributory who  has  not  paid  a  call,  he  must  obtain  an  order  for  jDayment  to 
himself  under  the  38th  Order  of  the  11th  of  Nov.  1862. 

In  this  case  a  call  had  been  made  under  the  Winding-ujp  Acts,  smd 
the  order  making  it  was  in  the  form  prescribed  by  the  orders  of  the 

(1)  Law  Eep.  1  Ex.  74.  (3)  1  D.  J.  &  S.  260.    See  Griff,  on 

(2)  10  L.  T.  (N.  S.)  803.  Arrangement,  35. 


v  L.  C. 
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Practice —  Contributory — Fi.  fa. 
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lltli  of  November,  1862,  No.  36,  ordering  payment  to  be  made  by       L.  C. 
each  contributory  into  the  Banh  of  England  to  the  account  of  the  1866 
official  liquidator.    Notice  of  this  order  had  been  duly  served  on      In  re 
one  of  the  contributories  who  had  not  paid  the  amount  on  the  day  bankingTco. 
appointed,  and  the  official  liquidator  applied  for  a  writ  oi  fi.fa. 

The  Clerk  of  Kecord  and  Writs  declined  to  issue  the  writ  on 
the  ground  that  the  29th  Cons.  Ord.,  Kule  6,  under  which  the  writ 
would  issue,  only  spoke  of  payment  to  a  j>erson,  and  not  to  an 
account. 

Mr.  Cotton,  for  the  official  liquidator,  now  mentioned  the  matter 
to  the  Lord  Chancellor,  referring  to  section  103  of  25  &  26  Yict. 
c.  89,  and  also  to  section  95,  rule  7,  and  section  120.  He  also 
referred  to  Gihhs  v.  FiJce  (1) ;  Ward  v.  ShaJceshaft  (2) ;  Ex  parte 
Thomas  (3),  and  to  a  case  of  Be  Waterloo,  27tli  of  May,  1864,  where 
the  Master  of  the  EoUs  had  directed  a  Avrit  to  be  issued  in  a 
similar  case. 

Jan.  25.  Lord  Cranworth,  L.C.,  after  having  consulted  with 
Mr.  Murray,  the  Clerk*  of  Kecords  and  Writs,  delivered  a  written 
note  to  the  following  effect : — 

When  there  has  been  an  order  on  a  contributory  to  pay  money 
into  the  bank  to  the  account  of  the  official  liquidator,  and  it  is 
desired  to  enforce  that  order  by  issuing  a  writ  oi  fi.fa.,  the  official 
liquidator,  or  other  person  seeking  to  enforce  the  order,  must 
follow  the  course  prescribed  by  the  38th  Order  of  the  11th  of 
November,  1862,  i.e.,  he  must  obtain  an  order  for  payment  of  the 
sum  in  question  to  the  official  liquidator  himself. 

This  order  may  be  obtained  without  notice  at  any  time  after  the 
order  has  been  made  for  payment  of  the  money  in  question  into 
the  baidv.  There  seems  no  reason  why,  if  before  any  order  has 
been  made  for  payment  into  the  Bank,  the  Court  is  satisfied  that 
the  issuing  of  a  writ  oi  fi.fa.  must  eventually  be  resorted  to,  the 
Court  should  not  at  once  and  in  the  first  instance  make  an  order 
for  payment  to  tho  official  liquidator. 

Solicitors :  Messrs.  Freshfields  dt  Newman. 


(1)  8  M.  &  W.  223  ;  9  M.  S5  W.  351. 

(3)  9  C.  K  740. 


(2)  8  AV.  335. 
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L.C.  I^^  r6  TUKNLEY. 

Fradice — Costs — Trustee  Belief  Act — Tenant  for  Life. 

Where  a  trust  fund  has  been  paid  into  Court  under  the  Trustee  Belief  Act, 
the  tenant  for  life  will  have  his  costs  of  a  Petition  for  payment  to  him  of 
the  dividends,  out  of  the  cmyus, 

Joseph  TUBNLEY,  by  his  will,  dated  the  21st  of  January, 
1827,  gave  to  trustees  certain  real  estate  and  personal  estate  upon 
trust  to  receive  the  rents  and  dividends  thereof  during  the  life  of 
his  granddaughter  Ann  Cuff,  and  to  pay  the  same,  when  received, 
to  her  for  her  life,  for  her  own  use,  and  without  being  liable  to 
the  control  of  any  husband,  and  so  that  she  could  not  deprive 
herself  thereof  by  anticipation ;  and  after  her  death  upon  trust  to 
sell  and  convert  the  said  real  estate  and  personal  estate,  and 
divide  the  proceeds  amongst  her  issue  as  therein  mentioned. 
The  testator  died  in  1848,  and  Joseph  Turnleij,  the  surviving 
trustee,  sold  and  converted  all  the  property,  and  invested  the 
proceeds  in  £1000  Consols,  which  in  January,  1866,  he  transferred 
into  Court  under  the  Trustee  Belief  Act.  Ann  Cuff  now  presented 
a  Petition,  asking  payment  of  the  dividends  to  her  during  her 
life,  and  that  the  costs  of  the  Petitioner  and  of  all  other  proper 
parties,  of  this  application,  might  be  taxed,  and  that  a  sufficient 
part  of  the  £1000  Consols  might  be  sold  to  raise  and  pay  the 
amount  of  the  costs  so  taxed.  The  Petition  appeared  to  have 
been  served  on  the  trustee  and  the  husband  of  the  Petitioner 
only,  and  it  came  on  to  be  heard  before  the  Master  of  the  Eolls, 
who  doubted  if  he  could  order  the  costs  of  the  Petitioner  to  be 
raised  and  paid  out  of  the  corpus,  and  wished  the  matter  to  be 
mentioned  to  the  Lord  Chancellor. 

Mr.  Chitty,  for  the  Petitioner,  handed  up  the  following  list  of 
cases  on  the  subject,  shewing  that  the  practice  varied  in  the 
different  branches  of  the  Court: — Bosss  Trust  (1);  Butlers 
Trust  (2)  ;  Bangleys  Trust  (3)  ;  In  re  Ingram  (4)  ;  Hadland's  Set- 

(1)  15  Jur.  241  ;   1  Sim.  (N.  S.)        (3)  21  L.  J.  (Ch.)  875. 
196.  (4)  18  Jur.  811. 

(2)  16  Jur.  324. 


1866 
an.  30. 
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dement  (1)  ;  Hamersleys  Settlement  (2)  ;  Whitling's  Settlement  (3)  ;  L.  c. 
Tchitchagqff  s  Will  (4);  Leahe's  Trusts  (5);  Eachj  v.  Watson  (6).  18G6 

LoED  Cranworth,  L.C.,  said  that  in  liis  opinion  tlie  Trustee  t^^xley. 

Belief  Act  merely  substituted  a  different  form  of  proceeding.   

Under  the  old  practice,  if  the  trustee  refused  to  pay,  or  the 
tenant  for  life  for  any  reason  could  not  get  his  income,  a  bill 
was  filed ;  but  in  that  case  the  tenant  for  life  always  got  his  costs 
out  of  the  corpus,  and  there  was  no  reason  to  alter  that  practice. 
His  Lordship  thought  that  the  tenant  for  life  ought  to  have  his 
costs  out  of  the  corpus. 

Solicitor:  Mr.  C.  Wellhorne. 


In  re  POWEE. 

Bankruptcy — Registration  of  Deed — Time. 

The  Lord  Chancellor  has  no  power  to  direct  a  trust  deed  to  be  registered 
nnder  the  Banhruptcy  Act,  1861,  when  more  than  twenty-eight  days  have 
elapsed  since  its  execution,  although  the  deed  may  have  been  left  with  the 
Registrar,  and  an  application  for  registration  may  have  been  made  to  the 
Commissioner  within  the  twenty-eight  days. 

By  section  192  of  the  Bankruptcy  Act,  1861,  it  is  made  a  con- 
dition to  the  validity  of  a  trust  deed  for  the  benefit  of  creditors 
that,  within  twenty-eight  days  from  the  day  of  execution  by  the 
debtor,  it  sliall  be  produced  and  left  at  the  office  of  the  chief 
Kegistrar  for  the  purpose  of  being  registered  ;  and  by  an  order  of 
the  22nd  of  May,  18G2,  it  is  ordered  that  every  sucli  deed  left  for. 
the  purpose  of  being  registered  shall  contain  a  scliedule  of  debts, 
and  be  accompanied  by  an  affidavit  hj  tlie  deUor  verifying  tlie 
same. 

Tlie  debtor  in  this  case  ox(^cut(Hl  the  deed  on  tlie  14th  of 
Novemlxu',  and  tlu^  deed  A\as  left  for  registration  on  the  Dth  of 
December,  but  the 'debtor  being  out  of  the  country,  the  allidavit 
was  mad(^  by  his  ch^k. 

(1)  23  Bcav.  2G().  (4)  12  W.  1^.  1100. 

(2)  23  Ik^av.  2G7.  ^  (f))  32  Poav.  135. 

(3)  9  W.  K.  830.  (G)  33  Bcav.  481. 
Vol.  I.                                       0  1 


L.  C. 

1805 

Dec.  13 


The  Law  Eepoet  ; 
1  Maech,  186<J^ 


154  CHANCEEY  APPEALS.  [L.  E. 

L.  0.         The  registrar  'refused  to  register  the  deed,  and  an  application 

1865  was  made  on  the  11th  of  December,  the  last  of  the  twenty-eight 

jn  re  days,  to  Mr.  Commissioner  GouTburn,  who  refused  to  direct  the 

Power.  ^registration. 

Mr.  North  now  applied,  on  behalf  of  the  debtor,  to  have  the  deed 
registered  nunc  joro  tunc,  the  application  having  been  made  to  the 
Commissioner  within  the  time,  and  improperly  refused, '  as  was 
contended. 

LoED  Cranwoeth,  L.C.  : — 

^  I  have  no  authority  to  do  what  is  asked.    The  Act  says  that  a 

deed  executed  in  a  particular  manner  shall  be  binding,  if  certain 
formalities  are  observed.  All  these  requisites  should  be  strictly 
complied  with,  as  the  effect  of  the  deed  is  to  bind  absent  and  non- 
consenting  parties.  No  power  is  given  to  the  Loed  Chancelloe, 
or  any  one  else,  to  dispense  with  any  of  these  conditions,  and  I  have 
no  more  authority  to  direct  that  this  deed  shall  be  registered  after 
twenty-eight  days  than  after  twenty-eight  years. 

Solicitors :  Messrs.  Marshall  &  Boberts. 


^eeWishart  v.  Fowler,  10  Jiir.  (N.S.)  633,  and  In  re  Sidnner,  10  Jur.  (K  S.)  1137. 


I,C.  Ex  imrte  BANFIELD. 

1805  Banhruptcy — Composition  Deed — Execution — Laches. 


JVov.  8 ;  Dec.  9,  Where  a  creditor  who  had  not  assented  to  a  composition  deed  allowed  pro- 

ceedings to  go  on  under  the  deed  for  eleven  months,  and  then  applied  to  have 
the  registration  of  the  deed  rescinded,  or  for  leave  to  issue  execution,  the 
Court  refused  to  interfere,  and  left  the  creditor  to  his  legal  remedy. 

Messes.  ELLIS,  NEWMAN,  &  ELLIB,  the  debtors  in  this 
case,  were  in  partnership  as  shipowners,  and  on  the  14th  of  May, 
1864,  they  executed  a  composition  deed  under  section  192  of 
the  BanJcru^tcy  Act,  1861.  On  the  11th  of  June,  1864,  they 
obtained  leave  from  the  Commissioner  to  register  the  deed  under  ^ 
section  200,  as  a  deed  executed  without  the  consent  of  the  ordi- 
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narily  requisite  majority  of  creditors,  on  the  allegation  that  the       L.  c. 
assent  could  not  be  obtained,  as  they  were  unable  to  ascertain  who  1865 
Jiad  some  bills  of  exchange,  and  as  several  of  the  creditors  were  in  ^^^.^^ 
a  foreign  country.  .  Banfield. 

On  the  25th  of  August,  1864,  the  debtors  were  arrested  under 
a  writ  of  ca.  sa.,  issued  by  Mr.  Banfield,  a  judgment  creditor  for 
£498,  who  had  not  assented  to  the  deed,  and  disputed  its  validity : 
and  on  the  27th  of  September,  1804,  they  were,  on  the  production 
of  the  deed  with  the  certificate  of  registration,  on  which*  they  in- 
sisted as  a  protection,  discharged  by  Mr.  Justice  Shee,  on  an  appli- 
cation made  to  him  in  Chambers. 

The  estate  of  the  debtor  was  then  administered  under  the  deed, 
and  part  of  it  had  been  distributed,  when  on  the  8th  of  July, 
1865,  Mr.  Banfield  made  an  application  before  Mr.  Deputy-Com- 
missioner Winsloiv,  first,  to  have  the  order  for  registration  of  the 
deed  rescinded  on  the  ground  of  suppression  of  facts  by  the 
debtors,  and  their  omission  to  make  the  proper  inquiries ;  and, 
secondly,  for  leave  to  issue  execution,  notwithstandixig  the  deed, 
on  the  ground  of  its  invalidity. 

This  application  the  Deputy-Commissioner  refused  with  costs  ;  as 
to  the  first  portion  of  it,  on  the  ground  that,  even  if  the  order  had 
been  made  on  a  state  of  facts  not  altogether  satisfactory,  it  had 
been  acted  upon,  and  a  creditor  had  no  right  to  lie  by  for  nearly 
a  year  and  then  come  to  the  Court  to  have  it  rescinded ;  and  as  to 
the  second  portion  of  it,  on  the  ground  that  Mr.  Justice  Shee 
having  decided  that  the  requirements  of  the  statute  had  been 
complied  with,  the  Deputy-Commissioner  ought  not  to  try  that 
issue  over  again. 

Mr.  Banfield  appealed. 

Mr.  De  Gex,  Q.C.,  Mr.  Beed,  and  Mr.  Sione,  for  the  Appellant  :— 

There  has  been  no  such  delay  as  to  exclude  a  creditor  from  his 
right  to  have  removed  out  of  his  way  the  difilculty  interposed  by 
a  bad  certificate  of  registration.  Such  a  certificate  is  held  to  be 
^rimd  facie  good,  and  on  this  ground  was  allowed  by  Mr.  Justice 
Shee  as  a  sufficient  reason  for  discharoinir  the  debtor  without  aiiv 
proof  that  the  proper  assents  had  been  obtained — his  Lordship  hold- 
ing that,  if  this  had  not  been  the  case,  the  proper  course  was  to 
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L,  0.  make  such  an  application  to  the  Court  of  Bankruptcy  as  has  been 
]8G5  made  in  this  case.  That  Court  is,  indeed,  much  the  most  con- 
"^Tparti  venient  tribunal  to  try  the  question  of  the  proper  proportion  of 
S.NFIELD.  g^ggei^ts,  which  can  be  then  inquired  into  in  detail,  in  a  manner 
quite  impracticable  before  a  Judge  in  Chambers,  or  even  in  an 
action.  This,  then,  being  the  creditor's  right,  he  has  never  waived 
or  abandoned  it,  or  improperly  delayed  the  assertion  of  it.  He 
brought  an  action,  prosecuted  it  with  diligence  and  effect,  and 
as  the  learned  Judge  required  leave  to  be  obtained  from  the 
Court  of  Bankruptcy  before  the  ca.  sa.  could  be  allowed  to  take 
effect,  this  application  was  made  to  the  Court  of  Bankruptcy,  and 
the  subsequent  time  is  accounted  for  by  j  the  necessary  examina- 
tions and  inquiries.  Nor  can  it  be  said  under  those  circumstances 
that  the  validity  of  the  deed  was  tried  before  Mr.  Justice  Shee. 
Moreover,  in  the  affidavit  as  to  the  absence  of  creditors,  several 
important  facts  were  suppressed ;  and  this  was  of  itself  a  sufficient 
ground  for  discharging  the  certificate.  But,  independently  of 
this,  when  a  creditor  challenges  the  correctness  of  the  certificate 
of  registration  in  such  a  case  as  this,  the  debtor  must  prove,  not 
only  that  creditors  are  abroad,  but  that  he  cannot  obtain  their 
concurrence  by  reason  of  their  being  abroad,  and  must  prove  in 
detail,  if  requisite,  that  the  requisite  proportion  of  all  the  other 
creditors  have  assented.  The  onus  probandi  in  this  case  must  be 
on  the  debtor,  and  here  the  debtors  have  quite  failed  to  discharge 
themselves  from  it.  The  view  taken  by  Mr.  Justice  Shee,  that  the 
Court  of  Bankruptcy,  and  not  the  Judge  in  Chambers,  is  the 
proper  tribunal  to  decide  the  question,  is  in  accordance  with  the 
cases  on  this  point :  Ipstones  Park  Company  v.  Fattinson  (1) ; 
Baerselman  v.  Langlands  (2) ;  Skilton  v.  Symons  (3). 

Mr.  Bacon,  Q.C.,  and  Mr.  Bagley,  on  the  other  side,  contended 
that  the  creditor  had  no  right  to  lie  by  for  nearly  a  year,  and  then 
come  to  the  Court  to  rescind  the  order  to  the  prejudice  of  all  the 
other  creditors,  although  it  may  have  been  originally  made  on  a 
state  of  facts  not  altogether  satisfactory.  The  order  had  been  acted 
upon,  and  it  would  cause  serious  injury  to  undo  all  that  had  been 

(1)  33  L.J.  Ex.  193.  (2)  34  L.J.  Ex.  3. 

(3)  13  W.  R.  409. 
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done.  Tliey  also  argued  on  tlie  facts  tliat  the  order  for  registration 
was  properly  granted.  They  cited  Ex  jparte  Groome  (1),  as  to  the 
discretion  of  the  Commissioner  in  such  a  matter. 

Mr.  De  Gex,  in  reply. 


Dec.  9.    LoED  Cranwoetii,  L.C.  : — 

I  think  that  the  Deputy-Commissioner  has,  in  this  case, 
exercised  a  proper  discretion.  If  this  deed  was  invalid  for 
want  of  assent  by  the  requisite  number  of  creditors,  and  no 
such  deed  has  been  executed  as  the  statute  requires,  then 
the  legal  rights  of  the  creditors  are  saved,  and  may  be  exercised 
by  them.  But  in  this  case,  if  the  creditor  wants  the  sanction 
of  the  Court  of  Bankruptcy  to  the  exercise  of  his  legal  reme- 
dies, I  think  that  that  sanction  was  properly  withheld.  -No  ap- 
plication was  made  by  the  creditor  to  the  Court  of  Bankruptcy 
for  eleven  months  after  the  order  of  Mr.  Commissioner  Fane, 
during  the  whole  of  which  time  the  creditor  in  question  has  been 
lying  by,  and  proceedings  have  been  going  on.  Kow,  to  interfere 
with  those  proceedings  would  create  very  great  embarrassment, 
though  that  consideration  would  afford  no  argument  if  the  creditor 
sought  to  enforce  a  legal  right.  But  here,  that  which  he  seeks  is 
not  a  legal  right,  but  a  matter  within  the  discretion  of  the  Court, 
for  I  am  of  opinion  that  the  cancelling  the  registration  of  a 
deed,  and  the  giving  leave  to  a  creditor  to  take  in  execution  tlie 
l^roperty  of  the  debtor,  are  matters  within  the  discretion  of  the 
Court ;  and  in  this  case,  looking  at  the  nature  of  the  deed,  and  at 
what  lias  taken  place,  I  think  tliat  the  exercise  of  such  discretion 
\\ould  be  very  wrong.  Not  only  lias  there  been  long  delay  on  the 
part  of  this  creditor,  but  the  effect  of  tlie  deed  is  to  give  the 
creditors  in  general  the  full  benelit  which  they  might  have 
derived  luider  the  bankruptcy.  As  I  have  said,  if  the  deed  has 
not  b(^en  executcHl'by  tlu^  requisite  number  of  creditors,  there  is 
nothing  to  bar  tlie  l(\gal  rights  of  tlie  creditors;  and  the  l)e[mty- 
Comniissioner  did  not  mvan  to  decide  contrary  to  that.  It 
may  bo  that  on  an  apj[)li('atio]i  to  a  Court  of  law  {o  discharge 

(1)  13  W.  Pw  30i\ 
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a  debtor  from  custody,  the  Court  would  consider  tlie  certificate  of 
registration  ^rima  facie  evidence  of  the  due  execution  of  the 
deed. 

I  am  informed  that  Mr.  Justice  Bliee  thought  that  the  certificate 
was  ^rimd  facie  evidence  that  a  sufficient  proportion  of  creditors 
had  assented  to  the  deed,  and  had  no  other  evidence  before  him. 
Whether  that  was  right  or  not  is  not  a  question  before  me;  but  I 
think  that  if  the  requirements  of  the  192nd  section  are  not  com- 
plied with,  there  is  nothing  to  deprive  a  non-assenting  creditor  of 
his  ordinary  legal  rights,  and  that  no  leave  is  required  to  enable 
him  to  enforce  them.  It  can  only  be  required  for  the  purpose  of 
facilitating  their  enforcement. 

If  the  creditor  had  shemi  on  that  application  that  the  requi- 
sitions of  the  192nd  and  200th  sections  of  the  Act  of  1861  had 
not  been  complied  with,  then  the  Judge  would  not  have  discharged 
the  debtor,  because  there  would  have  been  nothing  to  bar  the 
legal  rights  of  the  creditors. 

I  think  that  the  Deputy-Commissioner  has,  in  this  case, 
exercised  a  sound  discretion,  and  that,  after  all  the  proceedings 
which  have  taken  place,  it  would  be  wrong  to  give  this  creditor 
any  facilities  for  setting  up  his  legal  rights,  and  so  disturbing  all 
that  has  been  done  towards  the  distribution  of  the  estate. 

Solicitors  for  the  Appellant :  Messrs.  Wilhins  &  Co. 
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In  re  PENTOK 

Banhru][)tcy — Trust  Deed — Unliquidated  Damages. 

Section  153  of  tlie  Bankruptcy  Act,  1861,  enabling  a  creditor  to  have 
unliquidated  damages  assessed,  applies  to  arrangements  by  deed  as  well  as  to 
bankruptcies. 

Where  a  creditor  has  proceeded  at  law  against  the  debtor  after  the  regis- 
tration of  a  trust  deed,  and  has  recovered  damages,  he  will  not  be  allowed  to 
come  in  under  the  trust  deed  and  have  the  damages  assessed  under 
section  153. 

Penton,  the  debtor  in  this  case,  had  entered  into  a  contract 
with  one  Townsend  for  the  purchase  of  some  land,  and  had  failed 
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in  completing  it.  In  January,  1865,  Townsend  brought  an  action  L.C. 
for  damages  against  Penton.  On  the  11th  of  March  Penton  1865 
executed  a  deed  of  arrangement  with  his  creditors  under  the  Banh- 
rujptcy  Act,  1861,  and  the  deed  was  duly  executed,  and  was  registered 
on  the  31st  of  March.  The  deed  contained  no  release  to  Penton. 
Townsend  still  proceeded  with  his  action,  which  was  tried  on  the 
2nd  of  April,  and  he  obtained  judgment  on  the  8th  of  April  for 
£422. 

Penton  was  afterwards  made  a  bankrupt  on  his  own  petition, 
and  was  opposed  by  Townsend  on  his  application  to  be  dis- 
charged. 

In  November,  Townsend  served  the  trustees  of  the  deed  with 
notice  of  an  application  to  the  Commissioner  to  direct  the  damages 
for  the  breach  of  contract  to  be  assessed  by  a  jury  either  before 
the  Commissioner  or  in  a  court  of  law.  The  Commissioner  refused 
to  make  the  order,  and  Townsend  appealed.  ' 

Mr.  Little,  in  support  of  the  appeal,  said  that  two  objections  had 
been  taken.  1st.  That  section  153  of  the  Act  of  1861,  under 
which  the  application  was  made,  did  not  apply  to  trust  deeds,  but 
only  to  bankruptcies ;  but  segtion  197  provides  that,  after  the  re- 
gistration of  the  deed,  all  matters  relating  to  the  estate  shall  be 
subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy,  in  the  same 
or  like  manner  as  if  the  debtor  had  been  adjudged  bankrupt :  Ex 
joarte  Halliday  (1).  2ndly.  That  the  creditor  had  proceeded 
with  his  action;  but  he  had  done  nothing  to  affect  his  rights, 
and  did  no  harm  by  going  on  with  the  action.  No  execution  had 
been  issued  on  it,  and  the  trustees  of  the  deed  were  not  affected 
by  it.  The  creditor  now  came  to  ask  to  have  his  damages  {issessed 
as  provided  by  section  153,  which  was  entirely  a  new  enactment. 
The  debt  still  existed,  and  he  had  done  nothing  to  destroy  his 
rights  as  they  existed  at  the  time  of  the  registration  of  the 
deed. 

Mr.  Reed,  ibr  the  trustees  of  the  deed  : — 

The  creditor's  claim  was  for  unlicpiidated  damages,  and  instead 
of  proceeding  under  section  153,  he  makes  his  election  to  go  ou 

(1)  2D.J.&S.  312. 
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L.  C.       against  tlie  person  of  the  debtor,  probably  because  the  deed  con- 
13(35      tains  no  release,  and  taking  bis  chance  of  what  he  might  recover. 
'J^^      There  are  now  no  nnliquidated  damages ;  that  claim  is  extinct  by 
Penton.    the  judgment,  the  breach  of  contract  no  longer  exists,  and  section. 

153  does  not  apply. 

Then  does  section  153  apply  to  trust  deeds?    It  cannot  be 

argued  that  section  197  includes  everything,  such  as  the  choice  of 

assignees,  &g.,  and  we  contend  that  it  does  not  include  this  section ; 

if  that  had  been  the  intention,  it  would  have  been  more  clearly 

expressed  :  Ex  imrte  Mendel  (1). 

Mr.  Little,  in  reply. 

LoED  Ckanwoeth,  L.C,  after  stating  the  facts,  continued  : — 

The  question  is  as  to  the  right  of  Mr.  Toivnsend  to  come  in  at 
the  present  moment  under  the  trust  deed  in  respect  of  damages, 
or  what  shall  be  ascertained  as  damages  under  the  Act  of  1861. 

Two  doubts  have  been  raised.  The  first  was,  whether  section 
153  of  the  Act  of  1861  applies  to  the  case  of  deeds  as  well  as  to 
the  case  of  bankruptcies.  Upon  that  I  have  no  doubt ;  I  think 
that  it  comes  within  the  provisions  of  section  197.  It  was  argued 
that  that  cannot  be  taken  in  its  integrity,  as  there  are  many  mat- 
ters, such  as  the  choice  of  assignees,  and  so  forth,  which  are  not 
found  in  the  case  of  deeds  ;  but  that  does  not  weigh  on  my  mind, 
because  what  was  meant  is  that,  in  administering  the  estate  under 
such  a  deed,  the  principles  of  administration  in  bankruptcy  shall 
apply :  if  there  are  any  regulations  which  relate  to  the  mere 
machinery,  they  will  not  apply.  This,  however,  is  matter  of  prin- 
ciple, and  I  make  no  doubt  that  this  section  applies  to  arrange- 
ments under  deeds  as  well  as  to  bankruptcies. 

His  Lordship  then  said,  that  what  induced  him  to  think  that 
the  Commissioner  had  come  to  a  correct  conclusion  was  this :  On 
the  31st  of  March  it  was  competent  to  Mr.  Townsend  to  say 
*  that  he  would  come  in  under  section  153.  His  Lordship 
would  be  reluctant  to  say  that  Mr.  Toivnsend,  by  having  gone  on 
for  a  few  days  with  his  action  in  ignorance  of  the  deed,  would  bo 
prevented  from  coming  in  under  the  deed,  but  here  his  conduct  had 
put  it  beyond  doubt.  He  was  not  bound  to  come  in  under  the  deed* 

(1)  ID.  J.  &S.  230. 
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He  might  say  tliat  he  believed  that  the  bankrupt  ^vould  pay  out  L.  C. 
of  some  estate  which  was  coming  in  to  him,  and  that  he  there-  18G5 
fore  chose  to  have  execution  against  the  debtor.  In  fact,  there  in  re 
appeared  to  have  been  an  application  by  Toivnsend  in  the  bank- 
ruptcy. He  had  chosen  to  proceed  and  convert  his  contingent  claim 
for  damages  into  an  ascertained  amount,  and  he  had  a  right  to 
go  in  under  the  subsequent  bankruptcy  and  take  what  he  could 
get.  The  Commissioner  appeared  to  be  right,  and  the  appeal 
must  be  dismissed. 

Solicitor  for  the  Appellant :  Mr.  W.  Moon, 


In  re  AGKICULTUKIST  CATTLE  IJs^SUEANCE  COMPANY  L.c. 

STANHOPE'S  CASE.  ^  18G5 

FuUic  Company — Forfeiture  of  Shares — Lapse  of  Time — Conirilndory — Notice  '^^\^'^' 

to  Shareholders.  -  18Gg'' 

The  directors  of  a  company  made  an  arrangement  with  a  shareholder  who 
Avished  to  retire  from  the  company,  that  on  payment  by  liim  of  a  sum  of 
money,  his  shares  should  be  declared  forfeited  for  non-payment  of  a  call 
which  had  been  made.  The  money  was  paid  and  the  shares  transferred  to 
the  company.  Twelve  }'ears  afterwards  the  company  was  wound  up,  and 
t^vo  years  after  that  an  application  was  made  to  place  the  shareholder  on  the 
list  of  contributories  : — 

Jltld,  reversing  the  decision  of  tlve  Master  of  the  Piolls,  that  the  shareholder 
ought  to  be  placed  on  the  list,  as  tlie  arrangement  was  not  within  the  power 
of  the  directors,  and  was  a  fraud  on  the  other  shareholders. 

'I'lie  shareholders  in  a  company  arc  not  bound  to  look  into  the  manage- 
ment, and  will  not  be  held  to  have  notice  of  everything  which  has  been 
done,  by  the  directors,  who  may  be  assumed  by  the  shareholders  to  have  done 
tlieir  duty. 

This  was  a  motion  to  place  tlu^  Honourable  ]\[rs.  Shmhojye,  as 
executrix  of  tlu^  Honourable  F.  IL  11,  Stanhope,  on  tlie  list  of  con- 
tributories to  i\\(\Agricidturid  Cattle  liixio'ancc  Conqminj  in  n^spect 
of  100  shares  of  £20  eacli. 

TJiis  company  was  formed  in  tlu^  year  18  b"),  and  Mv.  Stanhope 
ihvn  bcM'anu^  a  sliavehold(>r,  and  sigiuMl  ihc  (KhhI  ol'  srttl(Mnent  for 
100  sliares,  and  paid  £1  a  share  on  eacli.  In  1S47  ]\o  received  a 
dividen<l,  and  in  1848  lie  paid  further  calls  of  £[  and  Ws.  on  each 
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L.C.  of  the  100  shares.  Tlie  company  was  then  in  difficulties,  having 
1865  lost  £17,000  beyond  its  paid-up  capital,  and  several  shareholders 
Stanhope's  wished  to  retire  from  it.  Accordingly,  in  November,  1848,  an 
arrangenient  was  made  called  the  CJiijp^enham  Compromise," 
under  resolutions  passed  at  a  meeting  of  the  shareholders,  that  a 
nominal  call  of  £4  a  share  should  be  made ;  that  those  shareholders 
who  wished  to  leave  the  company  should  pay  sums  varying  accord- 
ing to  the  number  of  their  shares  from  £1  to  £2  10s.  a  share  on 
that  call,  and  that  thereupon  their  shares  should  be  forfeited  for 
non-payment  of  the  call ;  and  that  those  shareholders  who  wished 
to  remain  in  the  company  should  pay  10s.  a  share  in  respect  of 
this  call.  The  particulars  of  this  compromise  will  be  found  in  the 
report  of  Brotherhood's  Case  (1),  and  are  stated  in  the  judgment  of 
the  Lord  Chancellor  in  the  present  case.  The  following  clauses  in 
the  deed  of  settlement  relate  to  the  subject : — 

The  125th  clause  provided  that,  upon  the  neglect  or  refusal  of 
any  holder  or  holders  of  any  shares  for  the  time  being  in  the  com- 
pany to  pay  any  instalment  or  subscription  which  might  be  called 
for  or  in  respect  thereof,  then  "  it  shall  be  lawful  for  the  Board 
of  Directors,  by  notice  in  writing  under  their  hands  delivered  or 
sent  by  post  to  such  shareholder,  to  his  or  her  executors,  adminis- 
trators, or  assigns,  to  declare  that  the  share  or  shares  in  respect 
whereof  there  shall  be  such  neglect  or  refusal,  and  all  money  paid 
to  the  company  thereon,  and  all  benefit  and  advantage  whatsoever 
attending  the  same,  shall  thenceforth  be  forfeited  to  the  company, 
in  which  case  such  forfeiture  shall  take  place  accordingly."  And 
by  the  198th  clause,  power  was  given  to  the  directors  to  compro- 
mise any  action  or  suit  against  any  shareholder  on  account  of  his 
refusal  or  neglect  to  perform  any  of  the  provisions  of  the  deed. 

Many  shareholders  paid  money  according  to  the  terms  of  the 
Ch{pj)enham  Compromise,  and  had  their  shares  forfeited  at  once,  as 
arranged ;  but  Mr.  Stanho^pe  was  one  of  those  who  paid  the  10s. 
a  share,  and  remained.  Afterwards,  however,  he  also  wished  to 
retire;  and  at  a  mxeeting  of  the  directors,  held  on  the  15th  of 
August,  1849,  the  following  resolution  was  passed  : — "  It  is 
ordered  that,  on  certain  arrangements  being  completed,  the  shares 
of  the  Hon.  and  Kev.  Fitzroy  Stanhope  be  cancelled,  the  calls  in 

.  (1)  31  Beav.  365. 
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arrear  not  being  paid."  On  the  21st  of  August,  1849,  Mr.  Stan-  L.  C. 
hope  wrote  a  letter  to  the  directors  as  'follows  : — ^*  I  hereby  under-  1865 
take,  for  myself,  my  heirs,  executors,  administrators,  and  assigns.  Stanhope's 
to  do  no  act  or  cause  no  step  to  be  taken  at  any  time  hereafter  for 
the  purpose  of  reinstating  my  name  on  the  register  of  the  Agri- 
culturist Cattle  Insurance  Comjyany  as  the  owner  of  100  shares 
lately  forfeited  in  consequence  of  non-payment  of  calls."  On  the 
3rd  of  September,  1849,  Mr.  8tanhoi^e  paid  100?.  to  the  company, 
and  the  following  entry  was  made  in  the  books  : — "  Capital 
account.  Hon.  F.  StanJiojoe,  proportion  of  liability  on  forfeiture 
of  shares,  100/."  In  the  journal  of  the  company,  under  the  date 
of  the  31st  of  December,  1849,  is  an  entry :  "  Cancelled  shares. 
For  sundry  shares  cancelled,  and  portions  of  the  4Z.  call  remitted 
thereon,  lion.  F.  Stanhope,  100  shares,  250Z."  In  the  share  transfer 
book,  under  the  date  of  the  5th  of  September,  is  registered  a 
transfer  of  the  100  shares  from  Mr.  Sfanhojoe  to  the  company ;  and 
a  return  to  the  same  effect  was  made  to  the  registrar  of  joint-stock 
companies.  Several  other  shareholders  at  the  same  time  made 
similar  arrangements  with  the  directors. 

Mr.  8tanho]pes  name  never  afterwards  appeared  in  the  list  of 
shareholders,  and  no  further  notices  were  sent  to  him  from  the 
company.  The  lOOZ.  appeared  to  form  part  of  the  balance  of 
10,350Z.  10s.  lOcZ,,  as  shewn  in  the  balance-sheet  of  the  company 
for  1850.  Nothing  further  material  appeared  in  the  books  of  the 
company  or  among  Mr.  Btanhojpes  papers,  and  he,  the  directors,  and 
solicitors  concerned,  were  all  dead. 

The  company  went  on  for  some  years  longer,  but  with  many 
changes  in  its  constitution,  and  on  tlie  20th  of  April,  1861,  it  was 
ordered  to  be  wound  up. 

Mr.  Stanhoi^e  died  in  1864,  and  an  application  was  made  before 
the  Master  of  the  Eolls  to  have  the  name  of  JMrs.  Stanho])e,  the 
executrix,  included  in  the  list  of  contributories.  The  jMaster  of 
the  Kolls,  on  the  4th  of  November,  1865,  refused  the  application, 
saying  (as  reported  in  14  W.  Iv.  42)  that  lie  liad  quite  made 
up  his  mind  on  tlio  subject,  whicli  he  had  often  liad  to  consider. 
He  was  unable  to  distinguish  this  case  in  substance  from  Lord 
Belhaven's  Case  (1.) ;  ]ie  A\as  also  unable  to  distinguish  it  from 
(1)  11  Jur.  (N.S.)  572. 
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L.  0.  SiMchnans  Case  (1) ;  but,  at  the  same  time,  lie  approyed  of  the 
J  865  decision  of  the  Lords  Justices  in  Lord  BeUiavens  Case,  and  he  dis- 
Stanhope's  ajDproved  of  Lord  Westhurys  judgment  in  SjMchmans  Case.  He 
could  not  reconcile  the  two,  therefore  he  should,  in  the  present 
case,  follow  his  own  opinion  in  both  those  cases,  and  hold  that  the 
executrix  of  Mr.  8tanhoi)e  was  not  a  contributory.  It  was  a  very, 
desirable  thing  that  the  law  should  be  settled  one  way  or  the 
other ;  and,  in  order  to  make  it  certain  that  the  official  manager 
would  appeal,  he  w^ould  dismiss  the  summons  with  costs.  It  seemed 
to  him  a  monstrous  thing  that  when  shares  had  been  cancelled  by 
the  directors  under  an  arrangement  of  this  sort,  and  they  had 
taken  money  for  so  doing,  it  should  be  said,  after  the  lapse  of  all 
these  years,  to  be  a  fraud  to  w^hich  lapse  of  time  is  no  bar,  though 
the  fact  that  the  person  w^hose  shares  were  cancelled  was  no  longer 
a  member  of  the  company  was  duly  registered,  which  was  the  only 
notice  that  could  be  given  of  the  matter. 
The  official  manager  appealed. 

Sir  H.  Cairns,  Q.C.,  and  Mr.  Bush,  for  the  official  manager, 
referred  to  Ex  parte  8])achnan  (2),  Brotlierliood's  Case  (3),  Spack- 
man's  Case  (4),  Belhavens  Case  (5).  In  this  case  there  was,  in  fact, 
no  call  in  arrear;  moreover,  that  would  not  cause  a  forfeiture, 
unless  hona  fide.  What  are  his  shares  forfeited  for  ?  for  paying 
lOOZ.  Laivess  Case  (6),  Ex  joarte  SjMchnan  (7),  Bennett's  Case  (8), 
shew  that,  to  leave  a  company,  the  proper  forms  must  be  followed. 

Mr.  Hobliouse,  Q.C.,  and  Mr.  J.  Fear  son,  for  Mrs.  Stanhope : — 

There  was  perfect  hona  fides  on  our  part,  and  perfect  regularity 
on  both  sides.  No  fraud  appears  on  the  books  or  anywhere,  and 
therefore,  and  after  this  lapse  of  time,  everything  must  be  presumed 
in  our  favour :  Munfs  Case  (9).  If  Mr.  Stanhope  had  gone  out  under 
the  Chippenham  Compromise,  he  would  have  had  to  pay  200?.  As 
it  was,  we  have  proved  that  he  paid  150Z.,  and  it  is  by  no  means 

(1)  11  Jur.  (N.S.)  207.  12  L.  T.  (N.S.)  595 ;  11  Jiir.  (KS.) 

(2)  1  Mac.  &  G.  170.  572. 

(3)  31  Beav.  365  ;  and  on  appeal,        (6)  1  D.  M.  &  G.  421. 
8  Jur.  (N.S.)  926.  (7)  1  De  G.  &  Sm.  599. 

(4)  10  Jur.  (N.S.)  911 ;  on  appeal,        (8)  5  D.  M.  &  G.  284. 
11  Jur.  (N.S.)  207.  (9)  22  Beav.  55. 

(5)  12  L.  T.  (N.S.)  324 ;  on  appeal, 
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clear  from  tlie  books  that  he  did  not  pay  more.    The  company       L.  c. 

should  not  have  waited  till  every  one  who  knew  any  thing  about  it  iSGo 

was  dead.    Mr.  Stanhojpe  thought  that  he  was  clear  of  the  com-  Stanhope's 

pany;  and  during  twelve  years  all  sorts  of  changes  have  taken 

place  in  the  constitution  and  management  of  the  company,  vvhich 

he,  and  the  others  who  retired  with  him,  had  no  voice  in,  and 

might  have  objected  to  most  strongly.    In  S]9achnans  Case  there 

was  wilful  fraud  ancl  concealment;  there  is  none  here;  and  the 

directors  had  power  to  forfeit  shares  for  calls  really  in  arrear,  as 

these  were.    There  was  no  limitation  of  the  time  within  which 

a  shareholder  might  adopt  the  Chijppenham  Compromise,  and,  as  in 

creditors'  deeds,  he  might  come  at  any  time :  Whitmore  v.  Tur- 

quand  (1).    There  were  continual  changes  of  shares.     In  1848 

there  were  13,100 ;  in  1849,  4908 ;  in  1850,  4601 ;  and  the  other 

shareholders  must  have  known  of  this,  and  that  shares  w^ere 

continually  cancelled.    Moreover,  they  could  have  ascertained  it 

from  the  published  balance-sheets.   Could  Mr.  Stanliojye  have  come 

back  if  the  company  had  been  prosperous  ? 

Mr.  Bush,  in  reply. 

Jan.  12.    LoKD  Cranwokth,  L.C.,  after  briefly  stating  the  facts  isgg 
of  the  case,  continued : — 

Several  cases  have  arisen  under  the  winding-up  order  in  this 
same  company.  First,  there  was  BrotlierlioocVs  Case  (2)  before  the 
Master  of  the  Kolls,  the  circumstances  of  which  were  somewhat 
unusual.  The  company  having  been  formed  in  1845,  in  1848 
a  great  many  of  the  shareholders  were  anxious  to  retire  from 
the  company.  A  general  meeting  of  the  shareholders  was  accord- 
ingly held  on  the  2nd  of  November,  1848,  at  which  terms  were 
discussed  as  to  how  the  shareholders  who  A\  ished  to  retire  should 
be  enabled  to  retire,  and  a  certain  mode  v.as  proposed,  the  sub- 
stance of  which  was  tliat  a  large  call  of  £4  per  share  shouhl  W 
made  (wliicli  Avas  to  include  a  previous  informal  call  of  £1),  aiul 
any  sharehohler  desiring  to  retire  was  to  bo  called  upon  to  p;n'  a 
certain  portion  only  of  that  call — larger  by  those  who  lia  l  a  small 
number  of  shares,  smaller  by  thos(^  who  had  a  larg(^  number  of 

(I)  1.  J.  <^  11.  29(; ;  on  appeal,  3  D.  F.  &  J.  107. 
(2)  a.l  13cav.  305. 
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L.C.      shares — and  tliose  who  did  not  wish  to  retire  were  only  to  pay  10s. 

1866  instead  of  the  £4,  and  they  were  to  continue  in  the  company.  That 
Sta^pe's  arrangement  was  made  at  a  meeting  at  CJiipj)enham,  and  has  always 

Case.  been  called  the  "  Ghi^p^penham  Compromise."  Circulars  were  sent 
to  all  the  shareholders,  stating  those  terms,  and  telling  them  that 
they  might  retire  if  they  accepted  those  terms  on  or  before  the 
13th  of  November,  at  which  time  there  was  to  be  an  adjourned 
meeting.  Brotherhood  and  several  others  accepted  these  terms, 
and  made  the  payments  accordingly,  and  were  never  afterwards 
treated  as  shareholders.  They  had  no  notices  sent  to  them  after- 
wards, and  they  received  no  dividends,  if  there  were  any.  In  order 
to  make  the  arrangement  complete,  and,  I  su]_3pose,  legal,  the 
shares  were  declared  to  be  forfeited,  and  were  assigned  to  paupers, 
in  fact,  to  get  rid  of  them.  This  transaction  having  taken  place 
at  the  end  of  1848,  in  1862,  after  the  winding-up  order,  a  motion 
was  made  to  place  the  name  of  Mr.  Brotherhood,  and  the  names  of 
the  others  who  were  with  him,  on  the  list.  The  Master  of  the 
EoUs,  after  such  a  lapse  of  time,  refused  to  make  any  such  order, 
and  the  Lords  Justices,  on  appeal,  concurred  with  the  Master  of 
the  EoUs.  The  Lord  Justice  Turner  made  an  observation  which 
was  entitled  to  great  weight :  "  that  after  such  a  lapse  of  time,  the 
whole  of  the  circumstances  having  been  communicated  to  two  con- 
secutive meetings  of  the  shareholders,  and  the  names  having  been 
all  struck  out,  he  should  have  no  difficulty  as  a  juryman  in  infer- 
ring, as  a  matter  of  fact,  that  every  one  of  the  shareholders  knew 
of  it,  and  assented  to  it."  But  whatever  was  the  ground  of  their 
decision,  the  Lords  Justices  thought  that  the  Master  of  the  Eolis 
was  right. 

The  next  case  was  8j)ac7cman^s(l}.  He  was  also  one  of  the 
original  shareholders,  and  he  declined  to  come  in  under  the  Chijp- 
penham  Compromise,  but  early  in  the  year  1849  he  presented  a 
Petition  for  winding  up  the  company.  That  Petition  was,  however, 
dismissed,  and  thereupon  he  and  six  other  shareholders,  who  were 
also  anxious  to  get  out  of  the  company,  entered  into  a  negotiation 
with  the  directors  in  order  to  try  whether  they  could  not  get  re- 
leased upon  terms  similar  in  character  to  those  which  constituted 
the  Chijojoenham  Compromise.  Eventually,  after  some  negotiation, 
(1)  10  Jur.  (N.  S.)  911 ;  on  appeal,  11  Jur.  (N.  S.)  207. 
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it  was  stipulated  that  these  seven  shareholders  should  pay  to  the  L.  C. 
directors  a  sum  of  £4000,  and  that  thereupon  their  shares  should  1866 
be  .declared  forfeited  as  for  failure  in  paying  the  Chij)j)enham  staxhope's 
call,  and  that  their  shares  should  be  then  assigned  away,  and  that 
they  should  be  thereby  released  from  all  further  connection  with 
the  company.  That  was  carried  into  effect ;  but  that  transaction, 
unlike  the  transaction  of  Mr.  Brotherhood,  was  never  brought 
before  any  general  meeting.  An  application  was  made  to  the 
Master  of  the  Rolls  in  the  summer  of  1864  to  place  Mr.  SjMchnans 
name  on  the  list  of  contributories,  on  the  ground  that  he  had  never 
validly  ceased  to  be  a  shareholder.  The  Master  of  the  Rolls  heard 
the  subject  argued  at  great  length,  but  he  refused  the  apj^lication 
chiefly  in  consequence  of  the  great  lapse  of  time  and  the  altera- 
tions that  had  been  made  in  the  company,  and  in  the  amount  of 
the  shares,  after  S^aehnan  had  practically  ceased  to  be  a  member. 
From  that  judgment  there  was  an  appeal  to  Lord  Westlury, 
who  reversed  the  order  of  the  Master  of  the  Rolls,  and  placed 
Mr.  Sjpachman  on  the  list. 

After  that  case  came  another  application  to  place  on  the  list  the 
name  of  Lord  Belhaven  (1).  Now,  Lord  Belhaven  stood  in  a  different 
position  from  either  Brotherhood  and  those  who  were  with  him,  or 
S^achnan  and  those  who  were  with  him,  for  he  had  never  executed 
the  deed,  and  he  repudiated  all  liability  ;  and  after  a  good  deal  of 
discussion  had  taken  place  between  the  directors  and  those  who 
acted  for  Lord  Belhaven,  the  directors  at  last  agreed  to  accept 
£50,  and  release  him  from  all  further  liability.  That  was  in  1855, 
and  nothing  more  was  heard  of  it  by  Lord  Belhaven  until  an  appli- 
cation was  made  after  the  winding-up  order,  and  after  what  was 
decided  as  to  the  other  shareholders,  to  place  Lord  Belhaven  on 
the  list.  The  Master  of  the  Rolls,  to  whom  the  application  \\as 
made,  was  of  opinion  that  Lord  Belhaven  ought  not  to  bo  placed 
on  thi)  list ;  but  he  considered  that  as  S^mcJcman  had  been  placed 
on  tlie  list,  Lord  Belhaven  must  be.  That  case  was  carried  by  way 
of  appeal  to  the'  Lords  Justices,  who  heard  it  in  the  montli  of 
June,  18()5,  and  struck  liiiu  off  the  list,  not  because  they  thought 
the  decision  in  S2)achnian''s  Case  was  wrong,  but  because  he  stood 
on  a  different  footing  from  all  the  others.  Rightly  or  wrongly. 
(1)  12  L.  T.  (N.S.)  324 ;  on  appeal,  12  L.  T.  (N.S.)  595 ;  11  Jur.  (N.S.)  572. 
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L,  C.  certainly  honestly  thinking  himself  not  a  shareholder,  he  denied 
all  liability ;  and  what  the  Lords  Justices  said  was,  that  by  one 
Stanhope's  of  the  terms  of  the  deed  there  was  an  express  po\ver  given  to 
the  directors  to  compromise  any  suits  with  persons  with  whom 
they  w^ere  in  litigation,  and  that  there  was  no  question  that  they 
acted  perfectly  hond  fide,  and  did  release  Lord  Belhaven,  because 
they  thought  it  was  a  doubtful  matter  whether  they  had  any 
claim  against  him.  That  was  the  ground  on  which  the  Lords 
Justices  acted  in  striking  off  Lord  Belhaven  s  name. 

Then  came  the  present  case.  [His  Lordship  stated  the  facts 
of  this  case,  and  then  said : — ] 

The  case  then  came  before  me  by  way  of  appeal,  and  was  very 
fully  argued  shortly  before  the  Christmas  holidays.  It  appears  to 
me  impossible  to  find  any  distinction  between  this  case  and  that 
of  S^achman.  In  this  case,  as  in  that  of  Sj^achman,  the  share- 
holder refused  to  retire  under  what  is  called  the  Glii])ioenliam 
Compromise,  supposing  that  could  be  validly  done.  In  both  cases 
the  real  arrangement  was  a  release  by  the  directors  in  considera- 
tion of  a  sum  of  money  paid  by  the  shareholder.  The  machinery 
used  in  both  cases  was  a  forfeiture,  which  I  must  call  a  pretended 
forfeiture  of  shares  on  account  of  non-payment  of  a  call,  and  in 
neither  case  was  the  truth  disclosed  to  the  body  of  shareholders  at 
large.  Lord  Westbury  evidently  bestowed  great  care  on  the  case, 
and  the  terms  of  his  prepared  judgment  leave  no  doubt  as  to  the 
grounds  of  his  decision. 

[His  Lordship  then  read  part  of  the  judgment  of  Lord  West- 
hury  in  SjMchmans  Case,  and  continued : — ] 

Now  when  the  present  case  came  before  the  Master  of  the  Kolls, 
I  think  I  may  assume  from  his  Lordship's  language  that  if  Lord 
Belhaven  s  Case  had  not  been  decided  as  it  Avas  by  the  Lords 
Justices,  he  would  have  felt  bound  by  the  decision  of  Lord  West- 
hury  in  Sjoachnans  Case.  But  thinking  that  the  two  cases  were 
in  conflict,  his  Lordship  acted  on  what  he  considered  the  sounder 
view  of  the  law.  I  own,  however,  that  I  cannot  think  there  is  any 
such  conflict.  In  Lord  Belhaven' s  Case  there  was  no  concealment ; 
there  was  not,  as  Lord  Westhury  considered  there  was  in  S^acJc- 
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mans  case,  aliud  simulatum  aliud  actum.    Tliere  was  a  hond  fide      L.  C. 
question  whether  Lord  Belliaven  ever  was  liable  as  a  shareholder,  186G 
and  the  Lords  Justices,  carefully  distinguishing  his  case  from  staxhope's 
S^pacJcmans,  decided  that  under  one  of  the  clauses  of  the  deed  the 
directors  had  the  power  of  compromising  disputed  claims,  and 
that,  acting  on  that  power,  they  had  validly  compromised  the 
dispute  with  Lord  Belliaven,  and  that  he  was  validly  released. 
The  decision,  therefore,  rested  on  grounds  which  are  altogether 
absent  in  the  present  case,  as  they  were  in  S])achnans  Case. 

I  should  feel  myself  bound  by  that  decision,  even  if  I  did  not 
think  the  reasoning  on  which  it  rested  sound.  But  it  is  due  to 
the  parties  interested  in  the  affairs  of  this  company  to  say,  that 
my  decision  in  the  present  case  would  have  been  the  same,  even  if 
I  had  not  felt  the  decision  in  8]jachnans  Case  to  be  a  binding 
authority.  I  do  not  impute  to  Mr.  Stanhope  moral  fraud  in  the 
course  he  took — an  imputation  from  which  it  is  less  easy  to  exo- 
nerate the  directors.  But  Mr.  Stanhope  by  executing  the  deed 
of  settlement  came  under  obligations  to  all  his  fellow  shareholders 
from  which,  without  their  consent,  he  could  not  be  relieved.  The 
directors  could  only  bind  the  shareholders  by  acts  coming  within 
the  scope  of  the  authority  delegated  to  them  by  the  deed,  and  the 
releasing  of  shareholders  was  not  within  those  powers.  It  is  true 
that  by  the  125th  clause  the  directors  had  the  power  of  declaring 
forfeited  the  shares  of  any  shareholder  neglecting  or  refusing  to 
pay  his  calls.  But  this  obviously,  looking  to  the  context,  refers 
to  a  case  where  the  directors  are  unable  to  ^obtain  payment  of  the 
call.  It  was  not  intended  to  supply  them  with  machinery  whereby, 
under  the  pretence  of  forfeiture,  they  should  be  able  to  deprive  the 
continuing  sliareholdcrs  of  the  liability  to  all  those  for  whose  joint 
liability  with  themselves  tliey  liad  originally  stipulated.  That 
such  a  proceeding  couhl  not  have  been  supported,  if  questioned  at 
the  time  it  originally  took  place,  was  hardly  contested.  But  if  so, 
lapse  of  time  makes  no  difference,  for  there  is  notliing  to  sliew 
that  any  of  the  otluu-  slinvclioldcM-s,  still  less  that  all  of  tluMu,  were  t 
aware  of  what  had  been  done.  It  is  said  that  by  examining  books 
and  accounts  open  to  their  inspection,  and  consulting  the  lists  of 
shareholders  as  published  from  time  to  time,  any  shareholder 
might  have  discovered  the  truth.    This  is  not  to  my  apprehension 
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L.  C.  very  clear ;  but  even  supposing  it  to  be  so,  that  is  not  sufficient. 
1866  It  is  no  part  of  the  duty  of  a  shareholder  to  look  into  the  manao-e- 
Stanhope's  ment  of  the  business.  He  has  a  right,  acting  on  the  terms  of  the 
deed,  to  leave  the  management  in  the  hands  of  those  to  whom  he 
had  confided  it,  and  to  assume  that  they  are  doing  their  duty.  It 
is  not  enough  to  shew  that  they  might  have  become  acquainted 
with  the  mismanagement  of  their  affairs.  It  must  be  shewn  that 
they  did  so. 

On  these  grounds,  fully  acting  on  and  adopting  the  view  taken 
by  Lord  Westhury  in  S^oackmarCs  Case,  I  am  of  opinion  that  the 
order  of  Lord  Bomilly  must  be  discharged,  and  that  the  name  of 
Mrs.  Stanhojpe,  as  executrix  of  her  late  husband,  must  be  placed  on 
the  list  of  contributories  in  respect  of  100  shares  of  £20  each. 
Mrs.  Stanhojoe  must  refund  any  costs  which  she  has  received  under 
Lord  Bomilly's  order. 

Solicitors  for  the  official  manager :  Messrs.  Horn  &  Murray, 
Solicitors  for  Mrs.  Stanhope :  Messrs.  Bobinson  &  Geare. 


InreCAmm. 

1866 

"^^^  Banhrujptcy — Suspending  Proceedings — EquitaUe  Mortgagee. 

Jan.  24. 

Where  the  proceedings  in  a  bankruptcy  have  heen  suspended  by  resolu- 
tions under  section  136  of  the  Bankruptcy  Act,  1861,  and  there  is  nothing  in 
the  resolutions  to  preserve  the  jurisdiction  of  the  Court  of  Bankruptcy,  its 
jurisdiction  to  order  a  sale  on  the  Petition  of  an  equitable  mortgagee  is  gone. 

The  bankrupts,  W.  Carter  and  C.  J.  Justin,  were  traders,  and  at 
a  meeting  of  their  creditors  held  on  the  1st  of  June,  1864,  it  was 
agreed  that  the  creditors  would  take  for  their  debts  bills  of 
exchange  accepted  by  Carter,  who  would  also  deposit  by  way  of 
security  the  title-deeds  relating  to  separate  estate  of  his,  and  the 
deeds  were  accordingly  deposited  with  the  Sheffield  Union  Banking 
Com'pany.  Several  of  the  bills  remained  unpaid,  and  on  the  6th 
of  March,  1865,  Carter  was  adjudicated  bankrupt,  and  Justin  on 
the  7th  of  March ;  and,  by  an  order  of  the  Court,  Justin  s  bank- 
ruptcy was  annexed  to  Carters.  A  meeting  of  the  creditors  was 
held  on  the  22nd  of  March,  at  which  creditors'  assignees  were  ap- 
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pointed,  and  a  resolution  was  passed  that  no  further  proceedings  L.  c. 
should  be  taken  in  bankruptcy,  and  at  the  subsequent  meeting  1866 
held,  as  provided  by  the  110th  section  of  the  Banhrujotcy  Act,  in  re 
1861,  it  was  resolved  that  the  proceedings  in  bankruptcy  in 
reference  to  the  said  bankrupts  should  be  suspended,  and  that  the 
joint  estate  of  the  hankrupts  and  the  separate  estate  of  Justin  should 
be  wound  up  and  administered  by  H.  Boherts,  one  of  the  creditors' 
assignees;  that  the  Separate  creditors  of  Carter  should  accept  a 
composition  of  6s,  in  the  pound,  and  that  a  composition  deed 
should  be  prepared  and  executed  by  Carter,  and  thereupon  his 
separate  estate  should  be  reconveyed  to  him ;  that  all  questions 
and  disputes  which  might  arise  in  the  course  of  such  winding  up 
and  administration  as  aforesaid  between  the  assignee  and  any 
creditor,  or  other  person,  should  be  referred  to  the  Court  of  Bank- 
ruptcy in  London ;  and  other  resolutions  were  passed  as  to  the 
estates.  A  deed  of  composition,  dated  the  11th  of  May,  1865,  was 
accordingly  executed,  by  which  Carter  covenanted  to  pay  a  com- 
position of  6s.  in  the  pound,  but  the  deed  contained  no  release  to 
him,  and  no  reconveyance  of  his  estate  had  been  executed.  The 
deed  was  not  registered  under  the  194th  section,  as  the  debtors 
were  bankrupts. 

On  the  11th  of  August  last  a  Petition  was  presented  to  the  Court 
of  Bankruptcy  by  Hugh  Wood,  the  public  officer  of  the  BanMng 
Company,  and  others,  praying  a  declaration  that  they  might  be 
declared  equitable  mortgagees  in  respect  of  the  amounts  due  on 
the  bills,  and  that  Carters  interest  in  the  property  might  be  sold, 
and  the  proceeds  applied  in  payment  of  the  costs  and  of  the 
money  due  to  the  equitable  mortgagees. 

The  Petition  was  heard  before  Mr.  Commissioner  Winslow,  ^^•ho 
dismissed  tlie  Petition,  delivering  judgment  to  the  folio vdng 
effect,  after  stating  the  circumstances,  and  disposing  of  certain 
other  objections  which  had  been  raised  : — 

"  Three  questions  present  themselves  upon  these  resolutions. 
1st.  Has  this  Court  any  jurisdiction  to  \u\\v  and  dotermine  a 
Petition  such  as  the  present  in  a  bankruptcy  where  the  proceed- 
ings are  suspended  by  the  creditors  ?  or  is  it  deprived  of  juris- 
diction except  as  to  the  discovery  of  the  estate,  and  the  order  of 
discharge,  wliicli  are  expressly  reserved  by  the  worJs  of  tlie  110th 
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I^-  C.      section  ?    2ndly.  Can  the  creditors,  by  any  resolution  that  they 
may  come  to,  confer  on  the  Court,  or  rather  leave  with  the  Court, 
Carter     ^^^"^  portion  oi  its  existing  jurisdiction  as  they  may  think  fit,  and 

 '     if  so,  have  they  done  it  in  the  present  instance  ?    3rdly.  Does  the 

deed  of  composition  come  within  any  of  the  sections  of  the  Bank- 
ruptcy Act,  1861,  and  confer  upon  this  Court  any  jurisdiction  to 
make  the  order  asked  by  the  Petitioners  ? 

"  I  do  not  think  it  necessary  to  enter  upon  a  consideration  of  the 
second  question  further  than  this — it  appears  that  if  the  creditors 
might  resolve  to  leave  the  jurisdiction  with  the  Court,  they  have 
not  done  so  by  the  resolutions.  The  questions  and  disputes  which 
by  the  resolutions  may  be  referred  to  the  decision  of  this  Court, 
are  those  which  may  arise  respecting  the  joint  estate  and  the 
separate  estate  of  Justin,  and  the  subject-matter  of  the  present 
Petition  is  part  of  the  separate  estate  of  Carter.  If  Carter  were 
not  a  bankrupt,  this  Court  would  have  no  right  to  entertain  the 
Petition  of  a  creditor  who  claimed  to  be  the  equitable  mortgagee 
of  a  part  of  his  estate,  and  to  order  it  to  be  sold ;  and  the  same  is 
the  case  if  the  jurisdiction  over  the  separate  estate  of  Carter  is 
gone. 

"  Then,  has  the  Court  jurisdiction  by  virtue  of  the  deed  ?  The 
deed  does  not  come  within  the  188th  section  or  the  197th  section, 
and  any  jurisdiction  must  be  conferred  by  the  136th  section. 

"  Notwithstanding  that  the  deed  has  not  been  registered,  this 
Court  has  a  certain  jurisdiction  conferred  upon  it  by  the  deed  in 
question ;  at  least,  with  great  deference  to  contrary  opinions  which 
have  been  expressed,  that  is  the  conclusion  to  which  I  have  come. 
But  does  this  Petition  refer  to  a  dispute  between  parties  claiming 
under  the  deed  of  composition  ?  If  the  Petitioners  were  creditors 
asking  for  a  composition  they  would  be  claimants  under  the  deed, 
and  the  Court  could  determine  any  question  betw^een  them  and 
other  claimants ;  but  it  is  clear  that,  without  the  assistance  of  this 
section,  the  Petitioners,  who  are  not  separate  creditors  of  Carter, 
could  never  claim  anything  under  the  deed ;  and  yet  such  a  claim 
is  necessary  to  bring  them  within  the  section.  I  think  that  the 
Petitioners  are  not  parties  claiming  under  the  deed  within  the 
section. 

"  Unless,  therefore,  the  Court  retains  the  jurisdiction  it  pos- 
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sessed  by  virtue  of  the  Act  of  Parliament,  notwithstanding  the  L.  0. 
resolutions  of  creditors  to  suspend  the  proceedings  in  the  separate  1866 
estate  of  Carter,  the  Petitioners  have  no  remedy  in  this  Court.  j^^  re 

"  There  is  much  to  be  said  in  favour  of  this  proposition.  The 
Court,  by  virtue  of  the  12  &  13  Vict.  c.  106,  is  to  hear  and 
determine  and  make  orders  in  any  matters  of  bankruptcy,  so  far 
as  the  assignees  are  concerned,  relating  to  the  disposition  of  the 
estate  and  effects  of  the  bankrupt,  or  of  any  estate  and  effects 
taken  under  the  bankruptcy  and  claimed  by  the  assignees  for  the 
benefit  of  the  creditors,  or  relating  to  any  acts  done  or  sought  to 
be  done  by  the  assignees  in  their  character  of  assignees  by  virtue 
or  under  colour  of  the  bankruptcy,  and  also  in  any  matter, 
whether  in  bankruptcy  or  not,  where  the  Court  by  virtue  of  the 
Act  has  jurisdiction  over  the  subject-matter  of  the  Petition.  The 
89th  section  enables  the  Court,  after  the  filing  of  a  Petition  for 
adjudication,  to  order  the  property  of  the  bankrupt  to  be  sold  for 
the  satisfaction  and  payment  of  his  creditors ;  and  the  151st 
section  enacts  that  the  assignees  shall  be  subject  to  the  orders  of 
the  Court  in  their  character  of  assignees ;  and  it  may  be  fairly 
contended  that,  though  creditors  are  entitled  to  devise  a  new  and 
more  convenient  manner  of  payment  and  satisfaction  out  of  the 
bankrupt's  estate  than  the  ordinary  course  of  proceeding  in 
bankruptcy,  yet  the  Court  is  not  deprived  of  its  jurisdiction  over 
the  assignees  and  the  estate,  and  is  to  see  that  payment  and  satis- 
faction  are  made.  The  136th  section,  too,  of  the  Act  of  1861, 
appears  to  refer  to  cases  of  resolutions  like  the  present,  and  even 
to  imply  the  power  to  set  them  aside  if  unjust  or  unreasonable. 

"  The  same  necessity  must  exist  under  the  new  manner  of  admi- 
nistration by  the  creditors,  as  under  the  bankruptcy,  for  a  tribunal 
to  decide  the  questions  wliich  must  arise  ;  and  it  appears  improbable 
that  the  Legislatures  intended  to  confer  on  this  Court  the  juris- 
diction over  tlio  debtor,  the  trustees,  and  the  creditors  under  all 
deeds  of  arrangement  or  composition,  and  at  the  same  time  to 
take  away  the  jurisdiction  it  has  ah\ays  possessed  over  the  estate 
of  tins  assignees  and  the  creditors  of  the  bankrupt. 

"  There  is,  however,  an  express  decision  to  the  contrary,  by  one 
of  my  brother  Commissioners  :  Ex  imrte  Hastings,  In  re  Walker  (I) ; 
(1)  11  L.  T.  IGO. 
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and  tlie  question  is  inuch  too  doubtful  for  this  Court  to  assume 
jurisdiction  until  that  decision  has  been  overruled  by  a  superior 
Court ;  and  it  is  most  desirable  that  a  judicial  interpretation  of  the 
meaning  of  this  part  of  the  110th  and  136th  sections  should  be 
obtained  from  the  Court  of  Appeal ;  and  I  hope  the  Petitioners 
and  assignees  will  think  it  consistent  with  their  duty  to  seek  it. 
In  the  present  case  I  must  dismiss  the  Petition." 

The  Petitioners  appealed. 

Mr.  Sargood,  in  support  of  the  appeal. 

Mr.  Daniel,  Q.C.,  and  Mr.  Beed,  for  the  assignees. 

Mr.  Sargood,  in  reply  : — 

It  would  be  most  inconvenient  that  the  jurisdiction  of  the  Court 
should  be  gone,  as  the  mortgagees  will  then  be  compelled  to  file  a 
bill,  as  they  would  have  been  before  the  Act  of  1849.  The  ques- 
tion is,  whether  you  are  at  liberty  to/substitute  for  the  word  "  pro- 
ceeding," the  "  jurisdiction."  It  is  not  true  that  the  jurisdiction 
is  gone  because  the  bankruptcy  is  gone,  or  else  the  Legislature 
would  have  said  that  the  bankruptcy  was  to  be  annulled. 

LoED  Ckanwoeth,  L.C.,  said,  that  it  was  clear  that  in  this  case 
there  could  be  no  relief  given  through  the  Act  irrespective  of  the 
provisions  of  the  deed.  Here  it  was  contended  that,  notwith- 
standing the  resolutions  and  the  deed,  there  still  remained  juris- 
diction in  the  Court  to  order  a  sale  of  property  under  an  equitable 
deposit  of  deeds.  That,  however,  was  a  construction  which  his 
Lordship  could  not  put  upon  it.  He  thought  the  word  "pro- 
ceeding" was  less  extensive  than  the  word  "jurisdiction,"  and  was 
advisedly  used.  The  Legislature  said,  that  if  a  majority  of  cre- 
ditors chose  to  say  that  no  further  proceedings  should  be  taken 
in  bankruptcy,  and  should  also  so  resolve  in  an  adjourned  meeting, 
then  the  proceedings  in  bankruptcy  should  be  suspended,  and  the 
estate  and  effects  wound  up. 

He  thought  that,  if  the  section  had  stopped  there,  there  would 
have  been  great  difficulty  in  finding  out  what  was  the  meaning  of 
the  word  "  suspended but  it  was  explained  by  what  followed, 
"  and  the  bankrupt,  having  made  a  full  discovery  of  his  estate. 
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should  be  entitled  to  apply  for  an  order  of  discharge."  The  Legis-  L.  c. 
lature  did  not  intend  that  anything  should  be  done  which  would  1866 
prejudice  the  bankrupt,  and  therefore  the  section-  goes  on  to  say,  jn 
that  everything  relating  to  the  bankruptcy  has  come  to  an  end, 
but  the  bankrupt  shall  be  enabled,  having  given  discovery,  to  pass 
his  examination  and  have  his  discharge.  There  is  nothing  un- 
reasonable in  this ;  for  if  the  creditors  wished  to  guard  themselves 
against  it,  they  might  have  provided  against  it  by  their  resolutions. 
It  is  unfortunate,  but  I  cannot  say  that  the  decision  is  not  ^correct. 
The  appeal  must  be  dismissed. 

Solicitors  for  the  Petitioners :  Messrs.  Maude  &  Attwood. 
Solicitors  for  the  Assignees :  Messrs.  Beed  &  Pliel^ps. 


In  re  GEAHAM.  L.  C. 

Banlcruptcy—Alloimnces  to  Official  Assignees. 

Nov.  23  ; 

The  salary  paid  to  the  official  assignees  under  the  Banhruptcy  Act,  1861,     Bee.  6, 9. 
includes  all  remuneration  to  them  for  duties  performed  under  the  Winding- 
up  Acts  and  similar  Acts. 

The  official  assignees  are  not  entitled  to  retain  the  remuneration  under 
the  Banlcrwptcy  Act,  1849,  in  respect  of  duties  performed  after  the  11th  of 
October,  1861,  in  bankruptcies  which  occurred  before  that  date. 

The  Court  is  not  precluded  from  opening  accounts  which  have  been  passed 
by  the  Commissioner. 

Sums  of  money  which  cannot  be  appropriated  to  any  particular  bank- 
ruptcy may  be  paid  to  the  unclaimed  dividend  account. 

The  official  assignees  cannot  retain  small  sums  of  money  (although  it  may 
be  very  probable  that  those  sums  would  be  found  due  to  them)  without  the 
regular  investigation  of  the  accounts. 

1  HIS  was  a  motion  by  the  Attorney-General,  on  the  relation  of  the 
Chief  Eegistrar  in  Bankruptcy,  calling  upon  G.  J.  Graham,  one  of 
the  official  assignees  of  the  Court  of  Bankruptcy  in  London,  to  pay 
to  the  account  af  the  Cliief  Ecvo-istrar  tlui  sum  of  £U)()3  7s.  lid., 
and  to  tlie  unclaimed  dividend  account  in  Bankruptcy  the  sum  of 
£578  19b'.  It  appeared  that  £2  lAs.  \)d.,  part  of  the  £1663  7s.  lid., 
was  a  mistak(^  and  tliat  sum  is  called  £1G()0,  all  shillings  and 
pence  being  omitted  in  this  I'eport. 
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L.  C.  By  section  44  of  tlie  Bankruptcy  Aet,  1849,  it  was  enacted, 
1865  "  That  the  Court  may  order  and  allow  to  be  paid  out  of  any  bank- 
In  re  rupt's  estate  to  the  official  assignee  thereof,  as  a  remuneration  for 
his  services,  such  sum  as  shall,  upon  consideration  of  the  amount 
of  the  bankrupt's  property,  and  the  nature  of  the  duties  performed 
by  such  official  assignee,  aj)pear  to  be  just  and  reasonable." 

Under  that  section,  a  scale  of  remuneration  was  framed,  and 
remained  in  force,  with  some  small  alterations,  up  to  the  time  of 
the  passing  of  the  Act  of  1861,  section  31  of  which  enacts  that, 
"  the  fees  to  be  taken  by  official  assignees  in  respect  of  the  duties 
performed  by  them  shall  be  defined  by  general  orders.  Each 
official  assignee  shall  make  a  return  half-yearly  to  the  chief  regis- 
trar, in  such  manner  as  general  orders  shall  direct,  of  the  amount 
of  fees  received  by  him  during  the  six  months  preceding  the  date 
of  such  return.  Each  of  the  present  official  assignees  of  the 
London  district  shall  receive  an  annual  salary  of  £1200 ;"  and  it 
was  further  enacted,  that  "all  such  salaries  shall  be  paid  out  of 
the  moneys  standing  to  the  chief  registrar's  account,  and  shall  be 
exclusive  of  such'  proper  remuneration  actually  paid  to  necessary 
clerks,  and  of  such  reasonable  office  expenses  as  shall  respectively 
be  allowed  by  the  Court.  The  official  assignees  shall  not  be 
entitled  to  any  further  remuneration  in  respect  of  any  duties 
performed  by  them." 

By  section  230  it  was  enacted  that  the  Acts  and  parts  of  Acts 
therein  specified,  and  all  other  Acts  or  parts  of  Acts  which  were 
inconsistent  with  this  Act,  should  be  repealed;  but  such  repeal 
should  not  affect  any  proceeding  pending,  or  any  right  that 
had  arisen  or  might  arise,  or  any  penalty  incurred  in  respect 
of  any  transaction,  act,  matter,  or  thing  done  or  existing  prior  to 
this  Act,  under  or  by  virtue  of  any  of  the  Acts  or  parts  of  Acts 
repealed. 

By  section  232  it  was  enacted  that  the  Act  should  come  into 
operation  on  the  11th  of  October,  1861. 

Pursuant  to  the  31st  section,  a  general  order  was  issued  on  the 
22nd  of  February,  1862,  whereby  it  was  ordered  that  "every 
official  assignee  shall,  on  the  11th  of  April  next,  and  the  11th  of 
October  next  respectively,  make  a  return  to  the  chief  registrar,  in 
a  form  to  be  furnished  by  him,  of  the  amount  of  fees  received  by 
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liim,  according  to  the  scale  in  force  at  the  time  of  passing  the  L.  C. 
Banhruj^tcy  Act,  1861,  as  far  as  applicable  during  the  six  months  iSGo' 
preceding  the  date  of  such  return,  and  shall  verify  the  same  by  j;^  re 
oath,  distinguishing  the  amount  received  in  each  bankruptcy,  and 
under  the  different  heads  in  the  scale,  and,  after  deducting  such 
remuneration  actually  paid  to  necessary  clerks,  and  such  reason- 
able office  expenses  as  shall  respectively  be  allowed  by  the  Court, 
shall  pay  over  the  surplus  to  the  credit  of  the  chief  registrar's 
account." 

On  the  7th  of  March  following,  a  circular  letter  was  sent  by  the 
chief  registrar  to  each  official  assignee,  giving  him  the  form*  in 
which  he  was  to  make  his  return,  and  calling  his  attention  to  the 
fact  that  he  was  to  return  all  fees  and  allowances  received  in 
respect  of  anything  done  or  any  duty  discharged  under  any  bank- 
ruptcy since  the  11th  of  October,  1861,  whether  the  adjudication 
took  place  before  or  subsequent  to  that  time. 

An  investigation  into  the  accounts  of  the  official  assignees  ^^  as 
instituted  in  1865,  and  Mr.  Graham  amongst  others  was  charged 
with  the  sum  of  £2950,  which  would  be  reduced  by  allowances  and 
payments  as  hereinafter  mentioned  to  £1660,  and  with  the  further 
sum  of  £579,  which  are  the  two  sums  mentioned  in  the  notice  of 
motion. 

Tlie  sum  of  £2950  was  made  out  of  the  foUowino;  items  : — 

1.  £940  which  had  not  been  included  in  the  returns  made  by 
liim,  and  which  he  claimed  as  liaving  been  received  by  him  as 
remuneration  or  fees  for  work  done  by  him,  not  in  bankruptcy,  but 
as  offi(iial  liquidator  under  the  Wincling-up  Acts,  and  as  trustee 
under  7  &  8  Vict.  c.  70.  It  was,  however,  disjDutcd  whether  the 
whole  of  this  £940  had  been  earned  in  this  way. 

2.  £2010  which  had  been  received  by  him  for  work  done  in 
bankruptcies  wliich  had  occurred  prior  to  the  lltli:of  October, 
1861.  The  accounts  in  these  bankruptcies  had  been  examined  by 
jMr.  Harding,  an  accountant,  and  tlie  Attorney-General  proposed  to 
alloAv  to  Mr.  Graham  in  respect  of  them  {a)  £328  as  wholly  earned 
by  liim  before  11th  of  October,  18()1 ;  Q))  £396  as  being  a  fair 
l)roportion  of  fees  earned  partly  belbre  and  partly  after  the  lltli 
of  October,  18(51;  (c)  £101  wliicli  had  been  paid  hy  Mr.  Graham 
to  the  account  of  tlie  Chief  liegistrar,  as  hereinafter  mentioned; 
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L.  C.      and  {d)  £164  Yvhicli  came  under  anothel-  head  hereinafter  men- 
1865      tioned.    These  four  sums  being  deducted  from  the  £2010,  left  a 
balance  of  £720,  which,  added  to  the  £940,  made  up  the  £1660 
Gkaham.    claimed  by  the  notice  of  motion. 

This  £720  Mr.  Graham  claimed  in  addition  to  the  sums  allowed 
him  in  respect  of  bankruptcies  before  the  11th  of  October,  1861,  as 
he  contended  that  these  bankruptcies  did  not  come  under  the  Act  of 
1861,  and  that  he  was  entitled  to  the  whole  of  the  fees  on  them. 
This  claim  had  been  "  sanctioned  and  allowed  "  by  the  Commis- 
sioner for  six  successive  half  years,  with  a  deduction  from  the  whole 
suto  so  earned  by  Mr.  Graham  of  20  per  cent,  in  each  half  year  for 
the  use  of  clerks  and  office  expenses  under  the  new  regulations. 
On  the  passing  of  the  first  of  these  accounts  the  Commissioner 
appended  a  note  that  this  was  the  "simplest  mode."  This  per- 
centage on  the  £2010  was  the  £401  which  had  been  paid  to  the 
account  of  the  Chief  Kegistrar  as  above  mentioned.  Mr.  Graham 
also  claimed  a  larger  allowance  than  (b)  £396  in  respect  of  fees 
earned  partly  before  and  partly  after  the  11th  of  October. 
The  sum  of  £579  was  made  up  as  follows  : — 

1.  A  sum  of  £96  arising  from  the  sale  of  a  quantity  of  books 
and  papers  relating  to  old  bankruptcies.  This  sum  has  since  been 
paid  by  Mr.  Graham. 

2.  The  £164  above  mentioned,  arising  from  fees  and  allowances 
received  on  account  of  old  estates  since  the  11th  of  October,  1861, 
and  never  audited  or  sanctioned  by  the  Commissioner.  These  were 
mostly  very  small  sums,  from  Is.  to  £5,  and  Mr.  Graham  alleged 
that  he  would  be  entitled  to  retain  them  if  the  accounts  were 
audited,  and  that,  in  many  instances,  a  larger  sum  was  due  to  him 
from  the  same  estates,  but  that  the  expense  of  auditing  would  far 
exceed  these  sums. 

3.  £319  arising  from  similar  services  since  the  11th  of  October, 
1861. 

The  Attorney-General  (Sir  JR.  Palmer),  Mr.  Sargood,  and  Mr.  H. 
B.  Miller,  for  the  motion. 

Sir  if.  Cairns,  Q.C.,  and  Mr.  Bagley,  for  Mr.  Graham. 

The  Attorney-General,  in  reply. 
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Dec.  9.  LoED  Ckanwoeth,  L.C.,  after  stating  tlio  clauses  in  L.  0. 
the  Acts^  and  the  orders  as  above  stated,  continued : —  1865 

Then  this  question  arose — How  were  fees  and  remuneration  to  q^ahIst. 

be  dealt  with  in  respect  of  bankruptcies  pending  at  the  passing  of   

the  Act  ?  Now,  what  was  considered  to  be  the  fair  mode  of  dealing 
with  such  sums  was  this:  that  the  official  assignee  should  be 
allowed  to  retain  all  sums  which  had  been  actually  earned  before 
the  Act  came  into  operation,  notwithstanding  the  provision  that 
the  official  assignee  was,  after  the  11th  of  October,  1861,  to  receive 
nothing  but  his  salary.  It  was  considered  that,  taking  into 
account  the  fact  that  he  had  already  earned  these  fees,  the  230th 
section  might  be  considered  to  have  saved  and  reserved  to  him 
everything  that  he  had  earned  up  to  that  time,  though  it  was  not 
paid  until  afterwards,  so  that  he  might  still  receive  and  take 
these  sums  to  his  own  use,  in  addition  to  his  salary.  Then  it  was 
said  that  there  were  some  fees  which  were  partly  earned  before 
and  partly  after  the  Act.  What  was  done  with  respect  to  them, 
whether  right  or  not  is  not  now  in  question,  was  this :  it  was  said 
that  where  anything  was  partly  earned  before  and  partly  after,  in 
respect  of  that  a  fair  apportionment  must  be  made,  and  that  so 
much  as  had  been  earned  before  should  be  treated  as  matter 
which  had  actually  belonged  to  him,  and  that,  therefore,  he  might 
keep  it  in  addition  to  his  salary,  and  that  so  much  as  had  been 
earned  after  must  be  paid  into  Court  like  the  rest  of  the  remune- 
rations and  fees  which  he  had  received.  I  do  not  go  into  the 
question  whether  that  was  perfectly  right  or  not. 

[His  Lordship  then  went  into  the  accounts,  and  said  that  there 
remained  a  question  as  to  £1660.] 

Part  of  this,  amounting  to  £940,  arose  in  respect  of  sums  which 
he  had  received — as  official  assignee,  it  is  true — but  not  strictly 
for  his  duties  as  an  ofiicial  assignee,  but  as  performing  certain 
other  statutory  duties  imposed  upon  him  imdw  the  Joud  Stock 
Comjoanies  Act  'as  official  liquidator,  or  under  a  prior  Act  as  a 
trustees  in  winding  up  insolvent  estat(^s.  If  that  had  boi^n  accurate, 
and  tliat  sum  of  £940  was  so  to  be  cxphiined,  I  could  attribute  no 
other  blame  to  Mr.  Graham  tlian  that  \\c  liad,  as  I  conceive,  in 
such  a  case  misconstrued  those  Acts;  because,  allhouuh  I  have 
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L.  0.      come  to  the  clear  conclusion  that  what  this  Act  of  Parliament  of 
isco       1861  meant  was  that  he  should  receive  the  salary  of  £1200  a 
year  in  discharge  and  entire  satisfaction  of  all  the  duties  which 
Graham.  |q  discharge  as  official  assignee,  whether  official  assignee 

in  bankruptcy,  or  official  assignee  discharging  other  statutory 
duties  imposed  upon  him,  I  should  have  thought  that  the  mere 
circumstance  that  he  had  not  so  construed  that  xict  was  not  a 
matter  for  which  I  could  impute  to  him  any  blame. 

But  if  it  be,  as  it  was  subsequently  represented  to  me,  that  that 
£940  is  not  so  made  up,  but  a  very  small  portion  of  it  consists  of 
that,  then  I  cannot  but  think  that  Mr.  Graham  is  very  much  to 
blame  in  not  having  included  the  whole,  or  at  least  so  much  of  the 
money  as  is  not  attributable  to  those  statutory  duties ;  because  I 
do  not  find  from  Mr.  Graham's  affidavit  that  he  disputes  the  fact 
that  he  has  returned  £940  too  little ;  therefore,  unless  that  defi- 
ciency is  to  be  explained  in  the  way  I  had  supposed  it  to  be 
(which  turns  out,  I  believe,  not  to  be  accurate),  I  cannot  exonerate 
Mr,  Graham  from  very  considerable  blame.  I  think,  therefore, 
that  he  is  to  be  charged  with  this  sum  of  £940,  even  supposing 
that  it  was  wholly  attributable  to  duties  which  he  discharged 
under  various  statutes,  and  not  as  merely  an  ordinary  official 
assignee. 

Then,  beyond  that,  there  is  this  question — Is  he  entitled  or  not 
to  act  upon  what  the  Commissioners  seem  to  have  sanctioned — 
namely,  that  he  should  retain  the  whole  of  the  fees  and  remune- 
rations received  in  respect  of  duties  under  old  bankruptcies  dis- 
charged partly  prior  and  partly  subsequent  to  the  11th  of  October, 
1861  ?  is  he  entitled,  as  the  Commissioners  thought,  to  retain  the 
whole  of  that,  except  twenty  per  cent,  to  be  allowed  for  the  use  of 
the  clerks  and  offices  ?  or  is  he  to  be  only  entitled  to  retain  that 
which  is  the  amount  actually  earned  before  the  passing  of  this 
Act  ?  I  am  of  opinion  that  the  Commissioners  were  wrong,  and 
that  it  is  not  a  matter  in  respect  of  which  there  is  any  limitation 
of  time,  as  the  Commissioners  have  merely  sanctioned  the  passing 
of  the  accounts  in  a  manner  which  they  had  no  right  to  sanction. 
I  think  the  Commissioners  may  have  exercised  a  very  reasonable 
discretion  if  their  premises,  on  which  I  presume  they  acted,  had 
been  right — namely,  that  Mr.  Graham  had  a  vested  right  to  the 
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emoluments  in  respect  of  bankruptcies  occurring  prior  to  the  pass- 
ing of  the  Act  of  1861.  If  that  had  been  so,  I  do  not  know  any 
mode  in  which  the  matter  could  have  been  dealt  with  otherwise 
than  by  saying,  "  Then  you  must  keep  the  whole,  for  the  \Ahole 
belongs  to  you ;  but  inasmuch  as  since  the  passing  of  the  Act  you 
have  been  exonerated  from  the  obligation  of  furnishing  certain 
clerks  which  you  were  obliged  to  furnish  before,  therefore  with 
respect  to  the  public  having  furnished  you  with  those  clerks,  you 
shall  pay  to  the  public  that  which  is  a  fair  remuneration  for  the 
benefit  you  have  so  derived,  and  they  fixed  that  at  twenty  per  cent, 
upon  the  whole  receipts."  Whether  that  was  correct  or  not  I  have 
no.  means  of  ascertaining,  but  I  am  clearly  of  opinion  that  that  was 
an  erroneous  principle,  though  it  would  have  been  a  right  prin- 
ciple if  Mr.  Graham  had  a  vested  right  in  these  fees,  to  which  I 
think  he  is  not  entitled  at  all.  He  was  a  public  officer,  who  up  to 
a  certain  date — namely,  the  11th  of  October,  1861 — was  entitled 
to  be  remunerated  for  his  services  as  official  assignee  in  a  certain 
mode,  and  after  that  date  he  was  to  be  remunerated  for  his  services 
in  another  mode,  and  that  other  mode  was  a  mode  which  I  think 
prevented  him  from  taking  one  farthing  for  his  own  benefit  in 
respect  of  fees  received,  whether  on  a  prior  bankruptcy  or  a  subse- 
quent bankruptcy. 

The  result  of  the  whole,  therefore,  is,  that  he  is  chargeable  with 
the  £940,  and  with  the  difference  between  that  which  he  has  paid 
in  and  the  whole  fees  received  since  the  passing  of  the  Act,  in 
respect  of  matters  partly  done  before  and  partly  after,  and  those 
two  items  together  amount  to  the  sum  of  £1660. 

It  is  said  that  he  acted  upon  the  authority  of  the  Commissioners, 
and  tliat  that  authority  was  sufficient  to  justify  him.  If  the  ques- 
tion whether  he  should  pay  costs  or  not  depended  upon  that,  I 
should  be  much  inclined  to  say  that,  he  having  acted  in  the  mode 
the  Commissioner  pointed  out,  it  ^^•ould  be  liard  to  visit  him  with 
costs,  because  he  had  done  that  wliich  the  Commissioners  hvl  liim 
to  suppose  was  rfght.  But  I  thinlc  tliat  the  notion  of  treating  this 
as  an  appeal  is  out  of  the  question.  An  appeal  wouhl  be  between 
litigant  parties  before  the  Commissioners ;  but  he  was  no  litigant 
party;  he  amis  a  public  officer,  receiving  public  ^nonc^v,  for 
he  is  bound  to  account. 
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L.  C.         Before  I  mention  the  matter  of  costs  I  would  advert  to  the  other 
1865      head  of  charges,  which  is  £579 ;  but  of  that  £96  has  been  already 
In  re      P^-id ;  therefore  it  is  reduced  to  £483,  made  up  of  two  sums  of  £164 
Geaham.  ^^12, 

Now,  with  regard  to  the  £96,  I  think  there  is  no  blame  im- 
putable to  Mr.  Graham,  It  arose  from  the  sale  of  old  books, 
and  it  was  exceedingly  difficult  to  know  how  he  was  to  apportion 
it,  and  to  whom  it  was  to  belong.  He  has  fairly  accounted  for 
that,  and  it  has  been  all  paid  now.  It  goes,  not  to  the  Chief 
Eegistrar's  account,  but,  I  think,  to  the  unclaimed  dividend  ac- 
count, which  is  a  sort  of  account  in  w^hich  may  be  included  little 
things  out  of  the  Court  of  Bankruptcy  that  are  too  small  to  be 
apportioned  amongst  each  particular  bankruptcy,  or  which  cannot 
be  apportioned  amongst  them. 

There  are  the  two  remaining  sums  of  £164  and  £319,  making 
together  £483.  These  two  stand  upon  the  same  footing ;  they 
are  portions  of  the  fees  and  emoluments  which  were  received  by 
Mr.  Graham  subsequent  to  the  Banhruj^tcy  Act,  and  as  to  which 
he  says  that  the  first  extends  over  119  estates,  and  the  other  over 
many  more,  and  are  made  up  of  very  small  sums — sums  as  small 
as  two  shillings,  which  he  says  that,  under  the  statute,  he  was  en- 
titled to  retain  as  for  outgoings  from  his  own  pocket,  for  which  he 
was  to  be.  reimbursed.  He  says  he  has  had  the  whole  investigated 
since,  but  not  in  the  statutory  mode,  because  he  could  not  get 
them  investigated  in  the  statutory  mode ;  but  he  has  had  them 
looked  at  by  the  registrars,  and  the  sums  all  appear  to^  have 
been  fairly  allowed  to  him,  and  none  of  them  are  now  due  to  the 
public.  This  may  turn  out  to  be  accurate ;  but  I  do  not  know 
what  I  can  do  as  to  these  sums,  except  to  direct  an  inquiry  as  to 
whether  these  sums  have  been  properly  retained.  I  dare  say  it 
will  turn  out  tha.t  they  have  been ;  but  I  think  I  cannot,  on  behalf 
of  the  public,  take  Mr.  Graham's  affidavit  alone  on  the  subject. 

Mr.  Graham  asked  for  a  further  inquiry  as  to  the  manner  in 
which  the  £940  was  made  up." 


Minutes  : — Inquire  liow  much  of  the  £940  was  received  by  the  said  G.  J. 
Graham  in  his  capacfby  of  official  liquidator  or  as  trustee  under  7  &  8  Vict.  c.  70. 
Inquire  how  much  of  the  £2950  (the  amoant  of  the  two  sums  of  £2010  and 
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£940)  has  Leen  received  for  work  done  "before  the  11th  of  Octoloer,  1861,  beyond  L.  C. 
the  sum  of  £328. 

Inquire  what  part  of  the  sums  of  £164  and  £319  the  said  G.  J.  GraJiam  is 
entitled  to  retain  for  his  own  use.  In  re 

Declare  that,  as  to  all  work  done  since  the  11th  of  October,  1861,  the  said  G.  J. 
Graham  is  entitled  to  no  fees  or  remuneration  beyond  his  salary  of  £1200  per 
annum,  and  that,  as  to  all  money  received  on  account  of  work  done  since  that 
date,  the  same  is  payable  to  the  Chief  Eegistrar. 

Declare  that  the  whole  of  the  sums  of  £2010  and  £940  ought  to  have  been 
brought  into  the  half-yearly  returns. 

Declare  that  the  said  G.  J.  Graham  is  entitled  to  retain  or  be  allowed  the  sum 
of  £328  as  having  been  received  by  him  for  work  done  prior  to  the  11th  of 
October,  1861,  and  also  the  sum  of  £401  already  paid  by  him. 

Declare  that  he  is  to  be  allowed  to  retain  out  of  the  £2950  what  further  sum, 
if  any,  has  been  received  by  him  for  work  done  prior  to  the  11th  of  October,  1861. 

Declare  that  the  said  G,  J,  Graham  do,  on  or  before  the  —  day  of  — — , 
pay  to  the  Chief  Registrar's  account  the  sum  of  £940,  and  that  the  remainder  of 
the  balance  of  £2950  do  abide  further  order. 

Declare  that  the  said  G.  J.  Graham  is  properly  chargeable  with  the  sums  of 
£164  and  £319  until  the  retention  of  the  same  has  been  duly  allowed  by  the 
Court  of  Bankruptcy. 

Pieserve  the  consideration  of  costs. 

Solicitors  for  tlie  Kelator :  Messrs.  Aldridge,  Bromley,  &  Thorn. 
Solicitor  for  Mr.  Graham :  Mr.  J.  B.  Chidleij. 


JEFFEKYS  V.  DICKSOK  l.  c 

Mortgage — Receiver — Trustee— riedemjption .  1 866 


A  mortgagor  and  his  two  incumbrancers,  by  a  deed,  conveyed  the  mort- 
gaged estates  to  trustees  on  trust  to  keep  down  the  interest  on  the  charges, 
and  to  accumulate  the  surplus  rents  and  apply  them  ill  payment  of  principal, 
with  ail  ultimate  trust  for  the  mortgagor;  and  by  the  deed  it  was  declared 
that,  iiotliing  therein  should  derogate  from  the  rights  of  the  incumbrancers, 
and  t  hal ,  when  they  were  paid  off,  the  trusts  of  the  deed  should  cease  :— 

.IId<l^  that  a  subsequent  judgment  creditor  of  the  mortgagcn- could  main- 
tain a  bill  agahist  all  parties  to  the  deed,  and  have  the  accounts  taken  under 
the  deed  without  offering  to  redeem. 

The  receiver  in  an  ordinary  receiver-deed  is  the  agent  of  the  mortgagor 
only,  but  not  so  in  a  deed  such  as  this,  which  created  other  trusts. 

Mb.  SAMUEL  AUCHMUTY  DICKSON  ^^as  entitled  to  certain 
estates  in  England,  for  life,  producing  about  £3000  a-year,  and  to 
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L.  C.      certain  estates  in  Ireland  for  life ;  and  to  other  lands  in  Ireland, 
1866      for  an  estate  tail,  and  to  other  lands  in  Ireland  for  an  estate  for 
Jefperys    life  in  reversion,  the  estates  in  Ireland  producing  about  £5000  a- 
DioKsoN.    y^^^'-  these  estates  were  mortgaged  to  the  Guardian  Fire 

  and  Life  Assurance  Company  for  £35,000,  and  were  also  charged 

with  the  payment  of  annuities,  and  principal  sums  of  money  to 
a  very  large  amount,  secured  partly  by  deeds  and  partly  by 
judgments,  all  of  which  had,  before  the  13th  of  May,  1861,  become 
vested  in  Mrs.  Harriet  DicJcson,  or  in  Colonel  William  Thomas 
Dickson.  By  an  indenture  dated  the  13th  of  May,  1861,  and  made  be- 
tAveen  8.  A.  Dichson  of  the  first  part,  Harriet  DicJcson  of  the  second 
part,  W.  T.  DicJcson  of  the  third  part,  and  M.  S.  West  and  G.  A.  Trevor 
of  the  fourth  part,  after  reciting  the  creation  and  transfers  of  the 
various  annuities  and  securities,  and  the  judgments  which  were 
charged  on  the  lands  of  8.  A.  DicJcson,  and  had  become  vested  in 
Mrs.  DicJcson  and  Colonel  DicJcson,  and  reciting  that,  upon  the 
treaty  for  the  advances  made  by  Colonel  DicJcson  and  Mrs.  DicJcson 
for  the  purpose  of  taking  the  thereinbefore  recited  transfers, 
8.  A.  DicJcson  had  agreed,  by  way  of  additional  security,  to  convey 
the  hereditaments  thereinafter  comprised  to  West  and  Trevor, 
upon  the  trusts  thereinafter  expressed;  but  subject  nevertheless 
to  the  proviso  for  determination  of  such  trusts  thereinafter  con- 
tained, it  was  witnessed  that  8.  A.  DicJcson  thereby  granted  and 
confirmed  unto  West  and  Trevor  all  the  above-mentioned  estates 
in  England,  and  in  Ireland,  to  hold  the  same  subject  to  the 
several  incumbrances  thereon,  unto  West  and  Trevor,  for  the 
estates  therein  of  8.  A.  DicJcson.  And  in  the  said  indenture  was 
contained  a  declaration  that  West  and  Trevor,  the  trustees  of  the 
said  indenture,  should  hold  the  said  lands  upon  trust  to  let  the 
same,  or  keep  in  repair,  improve,  order,  and  manage  the  same, 
as  they  should  think  proper,  and  should  receive  the  rents  and 
make  allowances  as  if  they  were  actual  owners.  Agtid  it  was 
thereby  declared  that  the  rents,  issues,  and  profits,  which  should 
be  received  by  the  trustees,  should  be  applied,  in  the  first  place, 
in  the  payment  of  all  outgoings  and  expenses ;  and,  in  the  next 
place,  in  keeping  down  the  annuities  in  favour  of  Harriet  DicJcson, 
and  in  keeping  down  and  paying  the  interest  on  the  amounts 
secured  by  the  other  thereinbefore  mentioned  incumbrances  accord- 
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ing  to  their  priorities ;  and,  in  the  next  place,  in  keeping  up  certain 
policies  of  assurance  therein  mentioned;  "and,  in  the  next  place, 
in  making  any  payments  on  account  of  any  judgment  now,  or 
which  may  hereafter  be  entered  up,  against  the  said  S.  A.  Dickson, 
which  the  trustees  or  trustee  for  the  time  being  of  these  presents 
may  find  it  necessary  to  pay  for  the  protection  of  the  said  trust 
estate  or  any  part  thereof."  And,  in  the  next  place,  should  invest 
and  accumulate  the  residue,  if  any,  of  the  rents,  issues,  and  profits, 
in  order  to  form  a  fund  for  the  purpose  of  making  at  any  future 
time  or  times,  when  required,  the  payments  thereinbefore  men- 
tioned, and  for  or  towards  discharging  or  meeting  the  said  incum- 
brances thereinbefore  mentioned.  And  that  the  trustees  should 
stand  seised  of  tha  trust  estate  and  the  produce,  subject  to  the 
said  trusts  and  purposes,  in  trust  for  S.  A.  Dickson,  his  heirs, 
executors,  administrators,  and  assigns,  absolutely.  And  in  the 
said  indenture  was  contained  a  proviso  that  nothing  therein  con- 
tained should  prejudice  the  rights  of  Harriet  Dickson  or  W.  T. 
Dickson  under  or  by  virtue  of  the  said  incumbrances;  and  that 
any  rights  thereby  conferred  on  the  said  H.  Dickson  or  W.  T. 
Dickson,  and  each  of  them,  should  be  supplemental  and  auxiliary 
to  their  respective  rights,  under  or  by  virtue  of  the  said  incum- 
brances, or  any  of  them,  and  should  in  no  wise  derogate  from  the 
same.  And  it  was  lastly  provided  that,  "  when  and  so  soon  as  all 
moneys  secured  to  the  said  H.  Dickson  and  W.  T.  Dickson,  under 
and  by  virtue  of  all  and  singular  the  securities  in  that  behalf 
recited  (including  the  said  judgments),  shall  be  fully  paid  and 
satisfied,  then,  in  such  case,  these  presents  and  every  clause, 
matter,  and  thing  herein  contained,  shall  cease,  determine,  and 
become  void." 

On  the  execution  of  this  deed  the  trustees.  West  and  Trevor, 
entered  into  receipt  of  the  rents  and  profits,  and  either  cut  down, 
or  allowed  S.  A.  Dickson  to  cut  down,  timber. 

The  Plaintiff,  >S^.  A.  Jcfferys,  as  the  public  officer  oi'  the  North 
Wilts  Banking  Coinimny,  had  recovered  two  judgments  against 
S.  A.  Dickson — one  in  August,  18G2,  for  £138,  the  otlier  in  Octo- 
ber, 1SG2,  for  £82.  On  the  14tli  of  January,  18()3,  these  judg- 
ments wore  registered,  and  tlu^  Plaintift'  sued  out  a  \\\\{  of  fi.  fa., 
imdcr  which  nothing  was  realised. 
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L.  0.         In  January,  1864,  the  Plaintiff  filed  liis  bill  against  8.  A. 
1866      Dickson,  Harriet  Dickson,  M.  8.  West,  and  G.  A.  Trevor,  and  some 
Jefferys    subsequent  judgment  creditors  of  8.  A,  Dickson,  stating  the  facts 
as  to  the  Plaintiff's  judgments,  and  part  of  the  deed  of  the  13th  of 
May,  1861,  and  charging  that  the  Defendants  had  allowed  8.  A. 
Dickson  to  receive  rents  and  cut  timber,  and  had  wasted  the 
proceeds,  and  that  they  ought  to  apportion  the  rents'  of  the 
English  and  Irish  estates,  and  that,  if  such  part  of  the  annuities 
and  interest  as  the  English  estates  ought  properly  to  bear  was 
paid,  there  would  remain  a  large  surplus,  which  ought  to  be 
applied  in  payment  of  the  Plaintiff's  judgment  debts.    And  the 
bill  prayed  a  declaration  that  the  judgments  entered  up  by  the 
Plaintiff  operated  as  a  charge  upon  the  English  estates,  and  that, " 
under  the  trusts  of  the  said  indenture,  the  Plaintiff  was  entitled  to 
be  paid  out  of  the  surplus  rents  and  profits  of  the  English  estates, 
after  keeping  down  and  paying  so  much  of  the  annuities  and  in- 
terest as  the  English  estates  ought  to  bear ;  and  that  an  account 
might  be  taken,  in  the  presence  of  Harriet  Dickson  and  W.  T. 
Dickson,  of  the  rents  and  profits  of  the  English  and  Irish  estates, 
and  of  the  annuities,  and  that  the  surplus  rents  might  be  ascer- 
tained and  applied  in  payment  of  the  Plaintiff's  debt  and  the  costs 
of  this  suit;  and  that  an  account  might  be  taken  of  the  timber 
cut,  and  many  other  inquiries  and  accounts. 

The  suit  came  on  upon  motion  for  a  decree  before  the  Vice- 
Chancellor  Wood,  who,  on  the  2nd  of  May,  1865,  made  a  decree 
declaring  that  the  trusts  of  the  deed  of  1861  ought  to  be  carried 
into  execution,  regard  being  had  to  the  rights  of  the  Plaintiff  and 
other  subsequent  judgment  creditors,  and  directing  inquiries  as  to 
the  estates  comprised  in  the  indenture  of  1861,  and  of  the  rents 
and  profits  received  under  it  by  the  trustees,  and  how  these  rents 
and  profits  had  been  disposed  of,  and  a  similar  account  as  to  the 
timber ;  and  adjourned  the  further  hearing  of  the  cause. 

The  Defendant,  Mrs.  Dickson,  appealed. 

Mr.  Bolt,  Q.C.,  and  Mr.  W.  W,  Ear  slake,  for  the  Plaintiff:— 

The  only  question  on  this  appeal  is  as  to  our  right  to  an  ac- 
count ;  they  say  that  v/e  have  no  right  unless  we  offer  to  redeem 
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the  other  mortgagees.  We  have  merely  the  usual  decree  against 
trustees  for  an  account  which  we  are  entitled  to  as  equitable  mort- 
gagees claiming  under  S.  A.  Dichson  (1) ;  Ford  v.  Bachham  (2). 

Mr.  G.  M.  Giffard,  Q.C.,  Mr.  Kenyan,  Q.C.,  and  Mr.  Langwortliy, 
for  Mrs.  Dickson  : — 

The  estate  is  not  enough  to  pay  the  outgoings  and  charges,  and 
this  is  an  attempt  to  compel  us  to  pay  this  small  debt,  sooner  than 
be  put  to  the  enormous  expense  of  useless  accounts.  The  rule  of 
the  Court  has  always  been  that  a  mortgagee  shall  not  be  compelled 
to  account  by  any  incumbrancer  who  is  not  willing  to  redeem : 
Dalmer  v.  Bashwood  (3)  is  very  like  this  case.  This  deed  is 
exactly  like  a  common  receiver  deed,  and  was  never  intended  to 
secure  anv  creditors  but  Mrs.  Dichson  and  Colonel  Dichson,  and  is 
merely  an  additional  security  for  them.  The  judgments  they  are 
to  pay  off  are  only  such  as  the  trustees,  acting  for  their  interests, 
think  fit.  The  whole  of  the  income  is  to  be  accumulated  for  a 
sinking  fund  for  them,  and  as  soon  as  they  are  paid  the  deed  is  at 
an  end.  How  can  such  a  deed  have  altered  the  position  of  the 
mortgagees  for  the  worse,  and  expose  them  to  this  expense  ?  for  it 
will  all  fall  on  them,  and  the  Plaintiff  will  get  nothing.  A  sub- 
sequent mortgagee  can  only  avail  himself  of  this  deed  by  redeem- 
ing. The  deed  is  in  fact  another  mortgage.  The  Plaintiff  claims 
under  1  &  2  Yict.  c.  110,  s.  13,  which  makes  a  judgment  a  charge 
upon  land,  and  the  only  right  of  a  creditor  is  to  a  sale,  not  to  an 
account :  Taslcer  v.  Small  (4).  It  is  clear  that,  but  for  this  deed, 
the  Plaintiff  could  have  no  right  whatever  to  come  here ;  and  the 
deed  expressly  provides  that  our]  rights  shall  not  be  derogated 
from.  If  tliis  bill  is  filed  in  good  fiiith,  and  the  Plaintiff  be- 
lieves that  there  is  really  a  surplus,  let  him  redeem  us :  Dalton  v. 
Eayter  (5) ;  Kniglii  v.  Bowyer  ((>).  At  all  events,  the  accounts 
cannot  be  (^.arried  back  indefinitely,  as  is  ordered  by  the  decree. 

Mr.  S'lirrage'ioY  the  trustees  of  the  deed  : — • 

We  sjiy  that  the  Plaintiff  does  not  stftnd  in  ll\e  rohitionof  cestui 
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L.  C.      que  trust  to  us,  and  how  can  lie  be  under  such  a  deed,  which  is 
1866      merely  an  additional  security  to  other  mortgagees  ?    We  have  to 
Jefferys    account  to  the  mortgagees,  and  if  this  bill  holds  good  w^e  may  have 
Dickson         account  to  as  many  judgment  creditors  as  choose  to  file  bills 

 against  us.    The  bill  does  not  venture  to  allege  that  there  is  any 

surplus  in  our  hands.    If  there  was  we  might  have  to  account. 

Mr.  Si^eed,  for  the  subsequent  judgment  creditors. 


Mr.  Bolt,  in  reply 

There  is  a  clear  distinction  between  a  receiver  deed  and  a  deed 
which,  like  this,  includes  other  objects  and  creates  rights  besides 
satisfying  the  mortgage;  there  is  a  provision  for  payment  of 
judgment  debts,  and  there  are  many  other  provisions.  No  mere 
receivership  deed  ever  contained  such  provisions.  We  stand  in 
the  place  of  the  mortgagor,  who  could  have  filed  this  bill  and 
have  had  the  accounts  taken.  As  to  the  time  over  w^hich  the 
accounts  are  to  be  taken,  we  have  a  right  to  the  surplus  in  the 
trustees'  hands  whenever  they  received  it. 


Jan.  30.-  Lord  Ckanworth,  L.C.,  after  stating  shortly  the 
facts  of  the  case,  and  part  of  the  clauses  of  the  deed  of  1861, 
continued : — 

The  main  ground  of  the  appeal  was,  that  such  a  suit  ao  this 
cannot  be  maintained  by  any  person  standing,  like  the  Plaintiff, 
in  the  position  of  a  subsequent  incumbrancer  against  the  prior 
incumbrancers  without  offering  to  redeem  them.  The  question  is, 
whether  the  rule  on  which  that  argument  is  founded  is  applicable 
to  this  case.  A  mortgagee  is  at  law,  and  for  many  purposes  in 
equity  also,  regarded  as  the  owner  of  the  mortgaged  estate.  The 
mortgagor  has  in  equity  a  right  to  redeem  the  estate  on  paying  to 
the  mortgagee  the  principal  and  interest  due  to  him,  and  for  that 
purpose,  but  for  that  purpose  only,  to  draw  the  mortgagee  into 
litigation  f  for  all  other  purposes  he  has  parted  with  his  whole 
estate  to  the  mortgagee,  and  has  no  right  to  call  in  question  the 
mode  in  which  he  may  be  dealing  with  that  of  which,  except  as  to 
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liis  liability  to  be  redeemed,  he  is,  as  between  himself  and  the 
mortgagor,  the  absolute  owner.  This  rule  applies  also  to  persons 
.claiming  any  interest  from  the  mortgagee  by  a  title  created 
subsequently  to  the  mortgage,  and  hence  arises  the  rule  that 
neither  the  mortgagor  nor  any  one  claiming  under  him  can  make 
a  mortgagee  party  to  any  suit  he  may  institute  without  offering  to 
redeem.  But  the  rule  cannot  apply  universally  to  cases  in  which 
there  are  other  relations  between  the  parties  besides  that  of  mort- 
gagor and  mortgagee. 

If  a  mortgagee  for  the  purpose  of  improving  his  security,  or 
indeed  for  any  other  purpose,  becomes  party  to  a  deed  whereby 
trusts  are  created  affecting  the  equity  of  redemption,  whether  for 
the  benefit  of  the  mortgagees  or  for  any  other  object,  he  cannot 
object  to  any  party  interested  in  those  trusts  taking  the  necessary 
ste]3S  for  enforcing  their  due  performance.  The  Yice-Chancellor 
came  to  the  conclusion  that  in  this  case  the  mortgagees  had 
concurred  with  the  mortgagor  in  a  deed  under  w^hich  trusts  were 
created  in  which  he  w^as  interested,  so  that  he,  and  consequently 
the  Plaintiff  as  an  equitable  incumbrancer  claiming  under  him, 
had  a  right  to  enforce  the  due  execution  of  these  trusts.  In  this 
view  of  the  case  I  concur.  By  the  deed  in  question,  Mr.  Dickson 
conveyed  all  the  mortgaged  property,  Irish  and  English,  to  the 
Defendants  West  and  Trevor,  upon  trusts  which  may  be  described 
generally  as  trusts  for  better  securing  to  the  Defendants  Mrs. 
Dickson  and  Colonel  Dickson  the  payment  of  the  annuities  and  of 
the  interest  on  the  mortgages  to  which,  by  assignment  or  otherwise, 
they  had  become  entitled.  Subject  to  this  trust,  they  were  to 
hold  the  property  conveyed  to  them  in  trust  to  accumulate  the 
rents  and  profits  so  as  to  create  a  fund  for  the  purpose  of  satisfying 
the  annuities  and  other  incumbrances;  and  subject  to  those  trusts, 
tlicy  A\ore  to  hold  the  trust  property  in  trust  for  8.  A.  Dickson,  the 
mortgagor,  and  his  heirs  and  assigns. 

Did  this  create  a  trust  for  the  benefit  oiS.  xi.  Dickson  w  hich  lie  was 
entitled  to  enforce,  without  first  paying  off  the  incumbrances  ? 

I  cjinnot  doubt  tliat  it  did.  He  lias  a  direct  interest  in  seeinix 
that  the  trust(>es  duly  apply  the  rents  and  profits  of  the  estates, 
first,  in  discharging  the  claims  of  the  incumbrancers,  and  then 
in  making  the  accumulations  stipulated  for  by  the  deed.    And  if 
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L.  C.      8.  A.  JDickson  could  file  a  bill  for  carrying  into  execution  the 
1866      trusts  of  this  deed,  so  also  can  the  Plaintilf,  who  is  in  substance 
Jeiteeys        equitable  incumbrancer  claiming  title  under  him. 

It  was  said  in  answer  that  these  trustees  are  merely  the 
receivers  of  the  mortgagees,  and  that  no  bill  can  be  filed  by  a 
mortgagor  against  his  mortgagee,  where  there  is  a  receiver  of  the 
rents,  without  an  offer  to  redeem.  This,  if  the  question  is  as  to 
his  right  to  proceed  against  the  mortgagee,  may  be  true.  But  a 
receiver  who  has  been  appointed  by  a  mortgagee  under  the 
ordinary  power  for  that  purpose,  is  in  possession  as  agent,  not 
of  the  mortgagee,  but  of  the  mortgagor,  and  it  cannot  be  that  the 
mortgagor,  if  his  agent  is  receiving  and  misapplying  the  rents,  has 
no  means  of  calling  him  to  account  without  paying  off  the  mort- 
gage. It  may  be  that  he  could  not  make  the  mortgagee  party  to 
a  bill  against  the  receiver  without  offering  to  redeem  ;  but  if  that 
be  so,  it  must  follow  that  he  might  file  a  bill  against  the  receiver 
alone,  treating  him  as  his  agent,  bound  to  account  for  all  his 
receipts  after  keeping  down  the  interest  due  to  the  mortgagee. 
And  this  may  well  be ;  for  though  it  is  the  mortgagee  who  in 
fac't  appoints  the  receiver,  yet  in  making  the  appointment  the 
mortgagee  acts,  and  it  is  the  object  of  the  parties  that  he  should 
act,  as  agent  for  the  mortgagor.  He,  as  agent  of  the  mortgagor, 
appoints  a  person  to  receive  the  rents,  with  directions  to  keep 
down  the  interest  of  the  mortgage,  and  to  account  for  the  surplus 
to  the  mortgagor  as  his  principal.  These  directions  are  supposed 
to  emanate,  not  from  the  mortgagee,  but  from  the  mortgagor ;  and 
the  receiver,  therefore,  in  the  relation  between  himself  and  the 
mortgagor,  stands  in  the  position  of  a  person  appointed  by  a  deed 
to  which  the  mortgagee  was  no  party. 

I  have  adverted  to  all  this  because  a  doubt  was  suggested  in 
argument  whether  the  bill  ought  not  in  this  case  to  have  been 
filed  against  the  trustees  only,  not  making  the  incumbrancers  co- 
defendants.  But  this,  I  think,  could  not  have  been  done.  These 
trustees  were  not  mere  receivers  appointed  by  the  mortgagor. 
They  were  persons  to  whom  the  mortgagor,  with  the  concurrence 
of  the  incumbrancers,  conveyed  the  equity  of  redemption  upon 
certain  trusts,  in  the  creation  of  which,  as  being  parties  to  the 
deed  of  conveyance,  they  concurred.    I  think,  therefore,  on  prin- 
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ciple  as  well  as  on  the  authority  of  Ford  v.  Backliam  (1),  that      L.  C. 
they  were  properly  made  parties.    This  right,  however,  of  the  18G6 
mortgagor,  and  of  the  Plaintiff  claiming  from  him,  leaves  un-  Jefferys 
touched  the  rights  of  the  incumbrancers  under  their  securities 
prior  to  the  deed.    The  interest  on  which  the  trusts  attached  was 
only  the  equitable  interest  which  remained  in  B.  A.  Dichson,  and 
the  incumbrancers  by  joining  in  the  deed  did  not  forfeit  or  forego 
any  of  their  prior  rights. 

On  these  grounds  I  am  of  opinion  that  the  Yice-Chancellor  was 
right,  not  only  in  declaring  that  the  Plaintiff  by  virtue  of  his 
judgment  had  acquired  a  valid  charge  on  all  the  real  estates  of 
S.  A.  Dichson,  and  in  the  inquiries  and  accounts  which  he  directed 
as  consequent  on  the  right  so  declared,  but  also  in  declaring  that 
the  Plaintiff  was  entitled  to  have  the  trusts  of  the  deed  performed 
and  carried  into  execution. 

It  appears  to  me,  however,  that  in  the  accounts  which  his 
Honour  has  directed  as  to  what  has  been  done  under  the  trusts 
of  the  deed,  the  decree  goes  beyond  what  the  practice  of  the  Court 
or  general  principle  will  warrant.  The  account  is  directed  without 
any  limit  as  to  the  time  at  which  it  is  to  commence.  It  is  clear 
that  the  Plaintiff  can  have  no  right  to  any  account  as  to  what  was 
done  with  the  rents  and  profits  before  the  date  of  his  judgment ; 
but  I  think,  further,  that  the  account  can  only  commence  from  the 
time  of  filing  the  bill.  Though  the  statute  gives  to  a  judgment 
creditor  the  rights  of  an  equitable  incumbrancer,  yet  that  is  a 
right  which  he  may  not  feel  it  his  interest  to  insist  on ;  and  until 
he  has  taken  some  step  to  enforce  it,  he  cannot  complain  of 
persons  who  stand  in  the  position  of  trustees  for  the  judgment 
debtor  if  they  continue  to  discharge  their  trusts  as  ii  no  such 
judgment  existed. 

The  decree  must,  tlicrefore,  be  varied  by  confining  the  inquiries 

I  and  accounts  directed  under  the  trust  deed  to  the  period  which 

II  .  has  elapsed  since  the  filing  of  the  bill. 
The  direction  in  the  decree  forbidding  the  trustees  to  pay  any 

judgments  subsequent  to  that  of  the  Phiintiff,  appears  to  me  per- 
fectly right. 

With  regard  to  tlie  costs  ol'  tlie  nppeal,  I  cannot  make  the 
(1)17  Koav.  4S5. 
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Appellant  pay  them,  as  I  liaye  made  a  material  variation  as  to 
the  inquiries  and  accounts,  except  that  she  must  pay  the  costs 
of  the  judgment  creditors,  who  are  made  co-defendants.  I  shall 
leave  the  Appellant  to  pay  her  own  costs,  and  shall  direct  the 
costs  of  the  Plaintiff  to  be  costs  in  the  cause. 

Solicitor  for  the  Appellants :  Mr.  B.  A.  Mitchell. 
Solicitors  for  the  Plaintiff :  Messrs.  Finniger  &  Willdnson. 
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L.  c.  SEIXO  V.  PEOYEZENDE. 

Trade  MarJc — Similaritrj — Name. 

Nov.  14,  16. 

Jan.  22,  No  trader  can  adopt  a  trade  mark  so  resembling  that  of  anotlier  trader, 

that  persons  purchasing  with  ordinary  caution  are  likely  to  be  misled,  though 
they  would  not  be  misled  if  they  saw  the  two  trade  marks  side  by  side. 

Nor  can  a  trader,  even  with  some  claim  to  the  mark  or  name,  adopt  a  trade 
mark  which  will  cause  his  goods  to  bear  the  same  name  in  the  market  as 
those  of  a  rival  'trader. 

The  Plaintiff  in  this  case  was  the  Baron  do  Seixo,  a  Portuguese 
nobleman,  and  was  the  proprietor  of  a  quinta,  or  estate,  in  the 
province  of  Alto  Douro,  in  Portugal,  called  the  Quinta  do  Seixo, 
whence  he  took  his  title.  This  quinta  had  long  been  celebrated 
for  the  quality  of  the  port  wine  grown  there,  and  the  Plaintiff  had 
been  in  the  habit  of  consigning  nearly  the  whole  of  the  growth  to 
Messrs.  Sadler  &  Harrison,  of  London.  The  Plaintiff  had  long, 
or  at  all  events  since  1848,  been  in  the  habit  of  distinguishing  the 
wine  grown  upon  his  quinta  by  the  following  brands :  the  figures 
of  a  crown  and  an  eagle  with  the  letters  "  B.  S."  (meaning  Barao,  or 
Baron  do  Seixo)  on  the  head  of  the  cask,  and  a  crown,  with  the 
word  "  Seixo,''  and  the  year  of  the  vintage,  at  the  bung-hole.  The 
Plaintiff  further  stated  that  he  had  the  exclusive  use  of  these 
marks,  and  that  his  wine  had  long  been  known  in  the  London 
market  as  "  Crown  Seixo "  wine,  and  had  as  such  acquired  a  great 
reputation. 

The  Defendants  were  merchants  in  London,  trading  as  "  Caldas 
Brothers,''  and  had  lately  received  from  0;porto  100  pipes  of  port, 
marked  on  the  head  of  the  casks  with  the  figure  of  a  crown,  and 
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the  letters  "  C.  B."  and  the  words  "  Seixo  de  Cima  "  (meaning  TJiri^er 
Seixo),  and  the  date  1861 ;  and  at  the  bung-hole  a  crown  with  the 
letters  "G.B.J'  the  words  "  Seixo  de  Cima,"  and  the  date  1861,  and 
were  offering  this  wine  for  sale,  and  they  intended  to  import  100 
pipes  more.  The  Plaintiff  thereupon,  on  the  12th  of  September, 
1863,  filed  a  bill  to  restrain  the  Defendants  from  using  the  mark 
or  a  crown,  and  the  word  "Seixo,''  or  any  other  colourable  imitation 
of  the  brands  used  by  the  Plaintiff. 

The  Defendants,  the  Baron  de  Provezende,  and  G.  C.  Sottomaijor, 
and  F.  Galdas,  trading  as  "  Gcddas  Brothers,"  by  their  answer  stated 
that  they  were  in  partnership  with  the  grower  of  the  wine  in 
question  in  Portugal;  that  they  rented  a  quinta  belonging  to 
Donna  Pires,  the  niece  of  one  of  them,  and  surrounded  on  all  sides 
but  one  by  the  Plantiff's  quinta,  and  that  they  believed  that  it 
was  known  as  the  Quinta  do  Seixo  of  Senhor  Pi7'es ;  that  they 
were  the  owners  of  two  other  small  vineyards  in  the  Alto  Douro 
district,  called  also  Seixo  ;  that  by  arrangement  with  Donna  Pires 
they  were  entitled  to  use  her  brand  of  Seixo  de  Gima,  that  being 
the  name  of  her  above-mentioned  estate;  that  there  were  many 
other  quintas  called  Seixo,  which  meant  "stony"  or  "pebbly;" 
that  the  marks  on  their  casks  were  not  a  crown,  but  a  coronet, 
which  the  Baron  de  Provezende  had  a  right  to  use  as  being  a 
grandee  of  Portugal ;  and  that  "  G.  B!'  meant  "  Galdas  Brothers," 
and  "Seixo  de  Gima"  the  name  of  their  quinta,  which  was 
higher  up  the  Douro  than  the  Plaintifi"s  quinta,  and  that  they  put 
the  words  "  de  Gima"  and  the  letters  "  G.  B.,"  and  the  coronet,  to 
distinguish  their  casks  from  the  Plaintiff's,  and  tliat  no  one  could 
mistake  them. 

X  great  quantity  of  evidence  was  entered  into  on  both  sides 
upon  many  points,  particularly  as  to  whether  the  Defendants' 
quinta  had  ever  been  called  do  Seixo.  It  was  proved  by  the 
l^lainti ff,  and  not  denied,  that  the  broker  employed  by  the  Defen- 
dants had  offered  this  wine  as  "  Groioi  Seixo  de  Gima"  wine  ;  and 
one  broker  deposed  tliat  he  was  surprised  at  Ix^iiig  offered  this 
wine  by  the  brolcer  of  tlie  Defendants,  and  tliouglit  it  was  the 
Plaintiff's.  Tlie  IMaintiff's  quinta  would  produce  about  300  pipes 
a-year,  but  those  ol'  the  Defendants  togetlier  \aouU1  not  produce 
more  than  40  2)ipes. 
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L.  C.         Other  points  of  evidence  will  appear  in  the  judgments  of  the 

1865      Vice-Chancelloe  and  the  Lord  Chancelloe,  given  below. 

Seixo  The  canse  came  on  upon  motion  for  a  decree  before  the  Vice- 
Provezend'^-  C/hancellor  Wood,  who,  on  the  17th  of  January,  1865,  delivered 

  judgment.    His  Honour  commented  on  the  evidence,  and  came 

to  the  conclusion  that  the  Plaintiff's  quinta  had,  since  1788  at 
all  events,  been  called  do  Seixo,  and  that  the  Defendants'  q^uinta 
had  never  borne  that  name.  It  was  therefore  an  indication  of 
mala  fides,  that  the  Defendants  attempted  to  give  this  name  and 
also  that ;  whereas  the  whole  produce  of  the  quintas  of  that  name 
belonging  to  the  Defendants  w^as  not  more  than  40  pipes,  they 
were  going  to  import  200.  At  the  same  time  his  Honour  thought 
that  the  Defendants'  quinta  was  shewn  to  be  in  a  district  called 
Bitio  do  Seixd"  or  "the  stony  country,"  and  that  they  must  not  be 
deprived  of  the  power  of  saying  so,  but  still  it  was  their  business  to 
distinguish  their  wine  properly,  which  they  had  not  done,  and  had 
actually  misled  one  purchaser  by  calling  it  "  Groivn  Seixo  de  CimaJ' 
or  at  least  led  him  to  inquire  what  it  meant.  His  Honour  then 
granted  an  injunction  to  restrain  the  Defendants  from  affixing 
or  causing  to  be  affixed,  to  any  casks  of  wine  shipped  to  their 
orders,  the  brand  or  mark  of  a  crown  and  the  word  Seixo,  or  any 
other  combination  of  marks  or  words  so  contrived,  as  by  colourable 
imitation,  or  otherwise,  to  represent  the  marks  or  brands  of  the 
Plaintiff,  and  from  employing  any  marks  or  words  w^hich  should 
be  so  contrived  as  to  represent,  or  induce  the  belief,  that  such  wines 
were  Crown  Seixo,  or  the  produce  of  the  quinta  do  Seixo,  or  other- 
wise using  the  word  Seixo  without  clearly  distinguishing  the  same 
from  the  wine  produced  by  the  quinta  do  Seixo ;  and  he  ordered 
the  Defendants  to  pay  the  costs  of  the  suit. 
The  Defendants  appealed. 

Sir  H.  Cairns,  Q.C.,  Mr.  Amjplilett,  Q.C.,  and  Mr.  Macnagliten, 
for  the  Plaintiff : — 

Even  if  Seixo  was  a  common  name  like  "  Heath,''  the  Defendants 
could  not  assume  it  when  it  had  been  appropriated  by  the  Plain- 
tiff. Perry  v.  Truefiti  (1),  Croft  v.  Datj  (2),  Clarh  v.  Freeman 
(3).  They  also  argued  that,  on  the  evidence,  the  Defendants  had 
(1)  6  Beav.  66.  (2)  7  Beav.  84.  (3)  11  Beav.  112. 
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no  right  to  these  brands,  and  that  they  were  too  similar  to  those  L.  C. 
of  the  Plaintiff.  1865 


Mr.  Bolt,  Q.C,  and  Mr.  GrachnaU,  for  the  Defendants  : — 

In  Croft  V.  Bay,  the  case  was  clear.  In  Cartier  v.  Carlile  (1),  there 
was  no  dispute  about  the  similarity.  The  Plaintiff  cannot  restrain 
the  use  of  a  common  word  like  Seixo :  McAndreiu  v.  Bassett  (2).  The 
marks  are  sufficiently  distinct,  and  the  Court  will  not  interfere 
because  a  careless  person  might  mistake  the  marks.  Edelsten  v. 
Edelsten  (3)  was  a  clear  case  of  colourable  imitation,  and  so  was 
Braham  v.  Bustard  (4).  There  is  no  example  among  the  precedents 
collected  in  2  Seton  Deer.  (5),  for  a  decree  like  this.  V/e  have  a 
perfectly  independent  mark,  to  every  part  of  which  we  have  a  right, 
and  every  part  of  which  has  a  meaning,  and  we  can  deceive  no  one. 
The  principles  of  Leather  Cloth  Company  v.  American  Leather  Cloth 
Company  (6)  are  in  our  favour.'' 

Sir  if.  Cairns,  in  reply,  cited  Hoyg  v.  Kirhy  (7) ;  Motley  v. 
Downman  (8) ;  Franhs  v.  Weaver  (9) ;  Glenny  v.  Smith  (10). 


Seixo 

V. 

Peoyezende. 


'  Jan.  22.  Lokd  Ckanwokth,  L.C.,  after  shortly  stating  the  1866 
facts  of  the  case,  continued : — 

If  the  question  turned  on  the  inquiry,  whether  a  person  having  a 
cask  of  the  Plaintiff's  and  a  cask  of  the  Defendants'  placed  before 
his  eyes  could  mistake  the  one  for  the  other,  there  could  be  no 
doubt  as  to  the  result,  for  the  marks  on  the  one  and  on  the  other 
are  altogether  different.  But  that  is  not  the  question,  or  not  the 
solo  question,  to  bo  considered.  The  principle  on  which  relief  is 
given  in  these  cases  is  that  one  man  cannot  offer  his  goods  for  sale 
representing  them  to  bo  the  manufacture  of  a  rival  trader.  Sup- 
posing the  rival  to  liavo  obtained  celebrity  in  his  manufacture,  he 
is  entitled  to  all  tlio  advantages  of  that  celebrity,  wliothor  resull- 

(1)  8  Jill-.  (N.  S.)  1S3  ;  31  Bcav.         (f.)  P.  <)14. 

292.  (G)  llJiir.  (X.S.)  513. 

(2)  10  Jur.  (N.S.)  550.  (7)  8  Yes.  215. 

(3)  9  Jur.  (N.S.)  479;  1  D.  J.  !S.        (S)  3  My.  &  Cr.  1. 
185.  (9)  10  Bcav.  297. 

(4)  1         M.  447.  (10)  13  \V.  P.  1032. 
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L.  G.  ing  from  the  greater  demand  for  his  goods  or  from  the  higher 
1866  price  which  the  public  are  willing  to  give  for  them,  rather  than  for 
Seixc)  goods  of  other  manufacturers  whose  reputation  is  not  so  high. 

3VEZENDE  Whcrc,  thcrcfore,  a  manufacturer  has  be'en  in  the  habit  of  stamp- 

  ing  the  goods  which  he  has  manufactured  with  a  particular  mark 

'  or  brand,  so  that  thereby  persons  purchasing  goods  of  that  descrip- 
tion kno^v  them  to  be  of  his  manufacture,  no  other  manufacturer 
has  a  right  to  adopt  the  same  stamp.  By  doing  so  he  would  be 
substantially  representing  the  goods  to  be  of  the  manufacture  of 
the  manufacturer  who  had  previously  adopted  the  stamp  or  mark 
in  question,  and  so  would  or  might  be  depriving  him  of  the  profit 
he  might  have  made  by  the  sale  of  the  goods  which,  ex  liyjoothesi, 
the  purchaser  intended  to  buy. 

The  law  considers  this  to  be  wrong  towards  the  person  whose 
mark  is  thus  assumed,  for  which  wrong  he  has  a  right  of  action, 
or,  which  is  the  more  effectual  remedy,  a  right  to  restrain  by  in- 
junction the  wrongful  use  of  the  mark  thus  pirated. 

It  is  obvious  that,  in  these  cases,  questions  of  considerable  nicety 
may  arise  as  to  whether  the  mark  adopted  by  one  trader  is  or  is 
not  the  same  as  that  previously  used  by  another  trader  complain- 
ing of  its  illegal  use,  and  it  is  hardly  necessary  to  say  that,  in 
order  to  entitle  a  party  to  relief,  it  is  by  no  means  necessary  that 
there  should  be  absolute  identity. 

What  degree  of  resemblance  is  necessary  from  the  nature  of 
things,  is  a  matter  incapable  of  definition  co  priori.  All  that 
courts  of  justice  can  do  is  to  say  that  no  trader  can  adopt  a  trade 
mark  so  resembling  that  of  a  rival,  as  that  ordinary  purchasers, 
purchasing  with  ordinary  caution,  are  likely  to  be  misled. 

It  would  be  a  mistake,  however,  to  suppose  that  the  resemblance 
must  be  such  as  would  deceive  persons  who  should  see  the  two 
marks  placed  side  by  side.  The  rule  so  restricted  would  be  of  no 
practical  use. 

If  a  purchaser  looking  at  the  article  offered  to  him  would  natu- 
rally be  led,  from  the  mark  impressed  on  it,  to  suppose  it  to  be  the 
production  of  the  rival  manufacturer,  and  would  purchase  it  in  that 
bslief,  the  Court  considers  the  use  of  such  a  mark  to  be  fraudulent. 
But  I  go  further.  I  do  not  consider  the  actual  physical  resem- 
blance of  the  two  marks  to  be  the  sole  question  for  consideration. 
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If  the  goods  of  a  nianiifacturer  have,  from  the  mark  or  device  he  L.  C. 
has  used,  become  known  in  the  market  by  a  particular  name,  I  ISGG 
think  that  the  adoption  by  a  rival  trader  of  any  mark  which  will  seixo 
cause  his  goods  to  bear  the  same  name  in  the  market,  may  be  as  peovezende. 

much  a  violation  of  the  rights  of  that  rival  as  the  actual  copy  of   

his  device.  It  is  mainly  on  this  ground  that  I  have  come  to  the 
conclusion  that  the  decision  of  the  Yice-Chancellor  in  the  present 
case  was  correct. 

Ever  since  the  year  1848,  the  Plaintiff,  Baron  Seixo,  had  caused 
his  casks  to  be  stamped  with  his  coronet  and  the  word  " Seixo,' 
and  the  evidence  shews  that  his  wines  had  thus  acquired  in  the 
market  the  name  of  "  Crown  Seixo  Wine."  When,  therefore,  the 
Defendants,  in  the  year  1862,  adopted  as  their  device  a  coronet, 
with  the  words  "  Seixo  de  Cima,''  meaning  "  Upj)er  Seixo,''  below  it, 
the  consequence  was  almost  inevitable  that  persons  with  only  the 
ordinary  knowledge  of  the  usages  of  the  wine  trade  iiom 'Ojporto 
would  suppose  that,  in  purchasing  a  cask  of  wine  so  marked,  they 
were  purchasing  what  was  generally  known  in  the  market  as 
"  Crown  Seixo  Wine."  The  present  case  is  thus  brought  distinctly 
within  the  principle  on  which  all  these  cases  rest.  The  Plaintiff 
had  adopted  a  device  or  trade  mark  which  had  caused  his  wines 
to  obtain  celebrity  under  a  name  descriptive  of  that  trade  mark. 
The  Defendants  have  adopted  a  trade  mark  which  could  not  fail 
to  lead  purchasers  to  attribute  to  the  wines  so  marked  the  same 
name  as  that  under  which  the  Plaintiff's  wines  were  known,  and 
so  to  believe  that  in  purchasing  them  they  would  be  purchasing 
the  Avines  of  the  Plaintiff.  Against  the  use  of  such  a  trade  mark 
tlie  Plaintiff  has,  I  think,  a  right  to  have  the  injunction  of  this 
Court. 

A  long  and  elaborate  attempt  ^\as  made  to  shew  that  the 
Defendants  liad  a  right  to  the  use  of  the  trade  mark  a\  liich  they 
have  adopted.  They  have,  either  as  o\\ners  or  lessees,  a  vineyard 
adjoining  that  of  the  Plaintiff,  and  several  small  vinc^yards  on  the 
02)posite  side  of  the  riv(vr.  "Seixo,"  it  was  said,  meant  "stony" 
or  '"pebbly,"  and  Vino  do  Seixo,"  tlicrefore,  was  only  tlie  same 
thing  as  "  Vin  de  grave''  in  France,  or  ''Stein  xvein"  in  Germany. 
The  Defendants'  vineyards,  it  was  said,  or  some  of  tliem  worts 
if  not  forming  part  of  the  Plaintiff's  quiiita  do  Seixo,  at  all  events 
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L.  C.      situate  on  whxat  is  called  the  Sitio  do  Seixo,  or  the  district  of  8eixo. 

1866      The  evidence  as  to  the  precise  nature  of  the  Defendants'  title  to 

Seixo  their  different  vineyards,  and  of  the  names  by  which  they  are 
Pkovezende,  known,  is  by  no  means  clear ;  but  I  think  it  immaterial  to  pursue 

  any  inquiries  on  this  subject.    For  even  assuming  the  truth  of 

what  is  contended  for  by  the  Defendants,  i.e.,  that  parts  of  their 
vineyards  are  known  by  the  name  of  Seixo ,  that  does  not  justify 
them  in  adopting  a  device  or  brand  the  probable  effect  of  which 
is  to  lead  the  public  when  purchasing  their  wine  to  suppose  that 
they  are  purchasing  wine  produced  from  the  vineyards,  not  of  the 
Defendants,  but  of  the  Plaintiff. 

Cases  may  be  imagined,  though  very  unlikely  to  arise,  in  which 
a  person  bringing  into  the  market  for  the  first  time  the  produce  of 
a  newly-established  manufacture,  to  come  into  competition  with 
one  already  established,  may  really  be  embarrassed  as  to  the  mode 
in  which  he  should  describe  it,  so  as  not  to  interfere  with  the 
description  adopted  by  a  manufacturer  who  has  been  before  him. 
If  such  a  case  should  arise,  it  must  be  dealt  with  on  its  own 
merits.  But  here  I  feel  it  impossible  to  doubt  that  the  Defendants 
in  adopting  the  trade  mark,  which  they  in  fact  adopted,  must  have 
known  that  they  would  be  thereby  likely  to  gain  for  their  wines 
some  of  the  celebrity  which  had  attached  to  those  of  the  Plaintiff ; 
at  all  events,  whether  this  was  or  was  not  present  to  the  minds  of 
the  Defendants,  it  was  the  inevitable  consequence  of  the  course 
they  took. 

The  Defendants  rested  their  argument  in  part  on  the  case  of 
Leather  Cloth  Com;pany  v.  American  Leather  Cloth  Company  (.1). 
But  the  facts  of  that  case  bear  no  resemblance  to  the  present. 
There,  both  parties.  Plaintiffs  and  Defendants,  were  manufac- 
turing and  dealing  in  the  same  article,  known  in  the  market 
as  American  Leather  Cloth ;  neither  party  had  an  exclusive  right 
to  that  name,  and  the  Plaintiffs  had  not  acquired  any  parti- 
cular name  for  their  American  Cloth,  unless  indeed  the  name 
of  Crockett  &  Co.,  the  persons  from  whom  they  had  purchased 
their  business,  could  be  so  considered.  But  no  one,  looking  at 
the  Defendants'  trade  mark,  could  be  led  to  suppose  he  w^as  pur- 
chasing goods  from  what  was  originally  Crockett's  manufactory. 
(1)  11  Jur.  (N.  S.)  513.     .  ^ 
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Unless  a  purchaser  could  be  deceived  by  the  similarity  of  the 
trade  marks,  he  could  not  be  deceived  at  all,  and  the  House 
of  Lords  thought  that  the  two  trade  marks  were  so  different 
that  no  one  could  suppose  them  the  same.  This  case,  therefore, 
affords  no  support  to  the  Defendants.  In  order  to  assimilate  that 
case  to  the  present  we  must  suppose  that  the  Plaintiffs  there  had 
so  marked  their  goods  with  the  name  of  "  Crockett "  as  to  have 
obtained  for  it  in  the  market  the  name  of  "  Crochetfs  ximerican 
Leather  Cloth,"  and  then  that  the  Defendants  had  adopted  a 
device  which  would  lead  purchasers  to  suppose  that  their  cloth  was 
not  merely  American  Leather  Cloth,  which  it  w^as,  but  Croehetfs 
American  Leather  Cloth,  which  it  was  not.  The  two  cases  are 
entirely  different,  and  the  present  appeal  must  be  dismissed,  and 
of  course  with  costs. 


L.  0. 

18G6 
Seixo 

V. 

Pr.OVEZENDE. 


Solicitors  for  the  Plaintiff :  Messrs.  IJptons,  Johnson,  &  U]jton. 
Solicitor  for  the  Defendants :  Mr.  C.  Bichardson. 


JnK  LA-.V  Seports 
1  Makch,  1806 


200  CHANCEEY  APPEALS.  ,     [L.  E. 


L.  jj.  WILLIAMS  V.  GLENTOK 


Vendor  and  Furcliaser — Interest — Costs — Delay  '■'■from  any  cause  ivhatsoever  " — 
Jan.  16,  17.  Devise  ly  Vendor  to  an  Infant. 

■  S.  W.  contracted  to  sell  a  moiety  of  an  estate  to  (r.,  tlie  piircliase  to  be 
completed  on  the  24tli  of  June,  1854,  and  if  "  from  any  cause  whatever  "  the 
purchase  should  not  be  completed  on  that  daj^,  the  purchaser  to  pay  interest. 
Just  before  the  24th  of  June,  the  other  part  owner  set  up  a  claim  to  the  entirety, 
and  refused  to  produce  the  deeds.  G.  applied  at  distant  intervals  to  know 
when  the  vendor  would  complete,  and  never  expressed  a  wish  to  rescind.  In 
1857,  S.  W.  filed  a  bill  for  partition,  and  died  in  March,  1858,  leaving  a  will 
made  in  1856,  by  which  he  devised  his  estates  to  infants,  two  of  whom  were 
his  heirs.  In  July,  1861,  S.  IF.'s  executors  revived  the  partition  suit,  and  in 
January,  1862,  G.  was  made  a  party  by  amendment,  pursuant  to  an  arrange- 
ment made  at  his  request  in  May,  1861.  In  July,  1862,  a  decree  for  partition 
was  obtained  and  the  certificate  made  in  July,  1863.  G.,  who  had,  in  June, 
1854,  when  the  dispute  arose  with  the  co-owner,  given  notice  that  he  would 
not  pay  interest,  but  had  ever  since  employed  the  purchase-money  in  his 
trade,  refusing  to  pay  interest,  S.  TF.'s  executors,  in  1864,  filed  a  bill  against 
him  and  the  infant  devisees  for  specific  performance,  and  the  Master  of  the 
Eolls  decreed  specific  performance,  and  ordered  O,  to  pay  interest  from  June, 
1854,  and  to  pay  all  the  Plaintiff's  costs  : — 

Held,  on  appeal,  that  the  circumstances  were  not  such  as  to  exempt  the 
purchaser  from  payment  of  interest  according  to  the  contract. 

But  held,  that  the  purchaser  ought  not  to  have  been  ordered  to  pay  the 
whole  costs,  for  that  if  there  had  been  no  dispute  about  the  interest  a  suit 
would  have  been  necessary  on  account  of  the  devise  to  the  infants,  and  in 
such  a  suit  the  purchaser,  in  the  opinion  of  the  Lord  Justice  Knight  Bruce, 
would  have  been  entitled  to  his  costs ;  and,  in  the  opinion  of  the  Lord  Justice 
TuRXEE,  would  in  the  circumstances  of  the  case  neither  have  received  nor  paid 
costs. 

Per  Turner,  L.J, : — A  vendor  is  ordinarily  bound  to  take  the  steps  within 
his  power  to  complete  his  contract,  and  heavy  damages  would  be  given  for 
default ;  but  he  is  not  bound  to  enter  into  litigation  with  an  adverse  claimant 
in  order  to  perfect  his  title. 

This  ^vas  an  appeal  by  tlie  Defendant  Glenton  from  a  decree  of 
tlie  Master  of  the  KoUs,  so  far  as  it  decided  that  he  was  liable  to 
pay  interest  on  the  purchase-money  of  an  estate  which  he  had  con- 
tracted to  buy,  from  the  24th  of  June,  1854,  the  day  named  by  the 
contract  for  completion. 
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On  the  27th  of  March,  1854,  Samuel  Williams,  being  entitled  as      L.J  J. 
one  of  the  gavelkind  heirs  of  his  father  to  a  moiety  of  an  estate,  i866 
contracted  to  sell  it  to  Glenton  for  £9000,  subject  to  a  lease  of  the  Williams 
entirety,  for  a  term  expiring  in  1865,  at  a  rental  of  £249.  The 
contract  provided  that  the  abstract  should  be  delivered  within  a 
fortnight,  and  that  the  purchase  should  be  completed  on  the  24th 
of  June ;  and  that  if,  "  from  any  cause  whatever,"  the .  purchase 
should  not  be  completed  on  that  day,  the  purchaser  should  pay 
interest  at  £4  per  cent,  from  that  day  until  completion. 

On  the  18th  of  April,  no  abstract  having  been  delivered,  the 
purchaser  applied  for  one,  and  it  was  delivered  to  him. "  It  turned 
out  to  be  imperfect,  and  on  the  31st  of  May  a  further  one  was 
delivered.  The  vendor  then  applied  to  Mr.  Bose,  a  solicitor 
who  held  the  title  deeds  on  behalf  of  the  vendor  and  John 
Williams,  the  other  part  owner,  for  production  of  them  to  the 
purchaser.  Mr.  Bose,  at  the  instigation  of  John  Williams',  refused 
production;  and  ultimately,  in  the  month  of  June,  John  Williams 
set  up  a  claim  to  the  whole  estate,  alleging  that,  it  was  not  of 
gavelkind  tenure.  The  purchaser  alleged  that  the  vendor  knew 
of  John  Williams's  claim  when  he  entered  into  the  contract ;  but 
the  Court  considered  the  evidence  to  establish  that  the  vendor 
had  no  notice  of  it. 

On  the  19th  of  June  the  vendor's  solicitors  applied  to  Glenton 
to  send  draft  conveyance.  Glenton  s  solicitors,  on  the  20th,  wrote 
declining  to  do  so,  as  the  abstract  had  not  been  compared  with 
the  deeds,  and  other  matters  were  still  in  an  unsatisfactory  state ; 
and  stated  that  as  the  delay  which  was  likely  to  occur  was  not 
owing  to  Glenton,  who  was  ready  with  his  money,  he  would  decline 
to  pay  interest.  No  reply  appeared  to  have  been  sent  to  this 
letter.  On  the  1st  of  January,  1855,  Glenton  s  solicitor  wrote  to 
know  when  completion  was  to  be  expected ;  and  it  did  not  appear 
whether  any  answer  was  given.  From  this  time  till  February, 
1857,  no  communication  appeared  to  have  taken  place  between 
the  parties ;  but  in  May,  1850,  a  conversation  took  place  between 
their  solicitors,  in  which  Glenton  s  solicitor  stated  that  his  client 
would  not  take  h^ss  tlian  £7000  to  be  off  his  bargain,  and  would 
give  £10,000  for  the  other  moiety  of  the  (\stat(\ 

Early  in  1857  the  vi^ndor  filed  his  bill  ngainst  John  ]\'/'ll/ii)}is 
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L.  JJ.     for  a  partition.    On  the  5th  of  February  in  that  year  the  pur- 
1866      chaser  applied  to  the  vendor  for  inspection  of  the  deeds.  The 
Williams    vendor's  solicitors  replied,  stating  that  the  partition  suit  had  been 
instituted ;  and  nothing  further  passed  between  them  till  the 
death  of  the  vendor. 

The  vendor  died  on  the  24th  of  March,  1858,  leaving  a  will 
dated  the  1st  of  March,  1856,  by  which  he  devised  and  bequeathed 
all  his  property  to  trustees  upon  trust  for  his  wife  for  life,  and 
then  for  his  infant  children,  without  any  power  of  sale,  and  in 
terms  which  appeared  to  vest  the  legal  estate  in  the  wife  and 
children. 

On  the  21st  of  June,  1858,  Glenton  again  applied  to  know  when 
completion  would  take  place,  and  a  similar  application  was  made 
in  January,  1860,  to  which  no  written  answer  was  returned.  On 
the  2nd  of  August,  1860,  Glenton  s  solicitors  wrote  for  an  abstract 
of  the  vendor's  will  to  complete  the  abstract  of  title. 

On  the  1st  of  March,  1861,  a  bill  of  revivor  was  filed  by  the 
executors  of  the  vendor  against  John  Williams  and  the  infant 
children  of  the  vendor.  On  the  20th  of  May,  1861,  a  meeting 
took  place  between  the  solicitors  of  the  vendor's  executors  and  the 
solicitors  of  Glenton,  and  it  was  arranged,  on  the  suggestion  of  the 
latter,  that  Glenton  should  be  made  a  party  to  the  partition  suit. 
On  the  1st  of  July,  1861,  an  order  of  revivor  was  made,  and  an 
order  to  amend  was  obtained  on  the  24th  of  January,  1862,  and 
Glenton  was  made  a  party  by  amendment.  A  decree  for  partition 
was  made  on  the  5th  of  July,  1862,  and  the  certificate  thereunder 
w^as  made  on  the  11th  of  July,  1863.  A  conveyance  was  approved 
by  which  the  lands  allotted  in  severalty  in  respect  of  the  vendor's 
moiety  were  conveyed  to  the  uses  of  his  will,  subject  to  the  con- 
tract with  Glenton. 

Matters  being  now  ready  for  completion,  Glenton  insisted  that 
he  was  entitled  to  complete  without  paying  interest  on  his  pur- 
chase-money. The  vendor's  executors  filed  the  present  bill  in 
June,  1864,  against  Glenton  and  the  vendor's  infant  children  for 
specific  performance.  Glenton  admitted  that  he  had  never  set 
apart  the  purchase-money,  but  employed  it  in  his  business ;  and 
he  admitted  incidentally  that  he  had  profitable  employment  in 
his  business  for  all  his  capital.    The  Master  of  the  Eolls  held  that 
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after  the  delay  which  had  taken  place,  the  yendors  v/ere  not     L.  JJ. 
entitled  to  specific  performance  if  Glenton  objected  to  it ;  but  1866 
that  if  he  wished  specific  performance  he  could  only  have  it  on  Williams 
the  terms  of  paying  interest;  and  Glenton  electing  to  complete,  qlenton 

his  Lordship  made  a  decree  for  specific  performance  on  that   

footing,  with  an  appointment  of  a  person  to  convey  on  behalf 
of  the  infants,  and  ordered  Glenton  to  pay  all  the  costs  of  the 
suit. 

Glenton  appealed  from  this  decree  as  regarded  interest  and 
costs. 

Mr.  Southgate,  Q.C.,  and  Mr.  W,  Barber,  in  support  of  the 
appeal : — 

The  purchaser  ought  not  to  pay  interest,  for  he  has  throughout 
been  in  no  default ;  whereas,  the  vendor  was  guilty  of  gross  de- 
fault and  delay.  He  knew  of  this  adverse  claim  of  John  Williams 
v/hen  he  entered  into  the  contract,  and  the  proceedings  in  the  par- 
tition suit  were  carried  on  at  a  pace  which  shews  that  the  Plain- 
tiffs did  not  wish  to  expedite  matters.  Such  neglect  and  default 
are  enough  to  take  the  case  out  of  the  conditions  as  to  interest : 
Slier  win  v.  ShaJcspear  (1)  :  Dart.  Y.  &  P.  (2).  As  to  costs,  we  sub- 
mit that  the  order  of  the  Master  of  the  Rolls  is  clearly  erroneous, 
whether  we  are  right  or  wrong  as  to  interest.  A  suit  was,  in  any 
event,  necessary  on  account  of  the  devise  to  the  infants,  and  the 
costs  of  a  suit  confined  to  that  object  the  Plaintiffs  must  have 
paid :  WortJiam  v.  Lord  Dacre  (3);  Purser  v.  Darhy  (4)  ;  Sanderson 
V.  Chadwieh  (5).  The  utmost  that  could  properly  be  done  against 
us  would  bo  to  make  us  pay  the  costs  so  far  as  they  were  in- 
creased by  our  unsuccessful  claim  to  be  excused  from  interest ;  and 
as  we  should  be  entitled  to  receive  our  other  costs,  the  fair  order, 
if  we  failed  as  to  interest,  would  have  been  to  make  a  decree  against 
us  without  costs. 

Mr.  Hdblioiise,  Q.Q,  and  Mr.  Daiineij,  for  the  Plaintiffs : — 

The  purchaser  buys  for  £9000  a  property  subject  to  a  lease  of 
which  there  were  eleven  years  to  r\iu  at  a  rent  of  £125.    He  waits 


(1)  5  D.  M.  &  Cr.  517.         (2)  P.  418.  (3)  2  K.  &  J.  437. 

(4)  4  K.  &  J.  41.  (5)  2  N.  11.  414. 
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L.JJ.  till  the  lease  has  run  out,  and  then  objects  to  paying  simple 
1866  interest  at  £4  per  cent,  on  the  purchase-money,  though  he  has 
Williams  been  employing  it  in  trade  all  the  time.  We  have  not  been  able 
Glenton.  to  find  in  the  books  a  single  case  in  which  the  purchaser  has  been 
excused  from  payment  of  interest  where  he  has  not  set  aside  the 
purchase-money  (1).  In  all  the  recent  cases  since  Be  Visme  v.  Be 
Visme,(2),  which  is  virtually  overruled,  the  purchaser  has  not 
been  allowed  to  escape  from  a  condition  like  the  present  unless 
there  were  very  strong  special  grounds.  In  Sherwin  v.  ShaJcsjoear 
the  day  from  which  interest  was  to  run  was  altered ;  but  that  was 
only  because  a  new  contract  had  been  substituted  for  the  old  one, 
and  the  Court  altered  the  day  from  which  interest  was  to  run  in 
order  to  suit  the  changes  of  date.  VicTiers  Y.  Hand  (3),  Bdnnerman 
V.  Clarh  (4),  Lord  Palmerston  v.  Turner  (5),  shew  the  present 
inclination  of  the  Court.  The  completion  was  delayed  through  no 
fault  of  the  vendor,  owing  to  an  adverse  claim  of  which  he  knew 
nothing  when  he  agreed  to  sell;  and  there  has  been  no  such 
default  on  his  part  as  to  deprive  him  of  the  benefit  of  the  stipula- 
tion for  interest.  Moreover,  apart  from  the  conditions,  interest 
ought  to  be  given  on  the  ground  that  this  was  virtually  a  sale  of 
a  reversion :  Bailey  v.  Collett  (6) ;  the  existence  of  a  small  rent  not 
altering  the  case  :  Hutchinson  v.  Cathcart  (7),  Then  as  to  the  costs, 
the  Court  discourages  appeals  as  to  costs  :  Chapj)eII  v.  Gregory  (8). 
The  Plaintiffs  would  not  have  had  to  pay  the  costs  of  a  suit  for 
getting  in  the  legal  estate — a  decree  would  have  been  made 
v/ithout  costs  :  Hanson  v.  LaTie  (9)  ;  Hinder  v.  Streefen  (10) ; 
Bannerman  v.  ClarJc  (11).  The  Appellant  relies  on  Wortham  v. 
Lord  Bacre  (12),  but  the  Yice-Chancellor  there  admits  that  if  a 
.  vendor  allows  the  property  to  descend  to  an  infant  heir  his  estate 
is  not  to  pay  the  costs.  In  that  case  probably  the  heir  was  adult, 
and  in  Purser  v.  Barhy  (13)  certainly  was  so ;  in  such  a  case  the 
testator  by  his  own  act  of  devising  to  an  infant  creates  the  diffi- 

(1)  Sug.  V.  &  P.  lltli  ed.  793.  (8)  2  D.  J.  &  S.  111. 

(2)  1  Mac.  &  G.  336.  (9)  2  Y.  &  C.  Ch.  328. 

(3)  26  Beav.  630.  (10)  10  Hare;  18. 

(4)  3  Drew.  632.  (11)  3  Drew.  632. 

(5)  33  Beav.  524.  (12)  2  K.  &  J.  437. 

(6)  18  Beav.  179.  (13)  4  K.  &  J.  41. 

(7)  1  Jr.  Eq.  432. 
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ciilty ;  but  if  the  heir  is  an  infant,  no  more  difficulty  is  created  by 
a  devise  to  an  infant  than  by  intestacy ;  and  if  the  vendor's  estate 
does  not  pay  the  purchaser's  costs  in  the  latter  case  there  is  no 
reason  why  it  should  in  the  former.  The  argument  on  the  other 
side  must  go  this  length,  that  it  is  the  duty  of  every  one  who 
agrees  to  sell  an  estate  to  make  or  alter  his  will  in  such  a  way 
that  a  suit  shall  be  unnecessary  if  he  dies  before  completion.  The 
authorities  do  not  support  such  a  contention.  The  decree  if  in 
strictness  rather  too  hard  upon  the  Appellant  as  to  costs,  is  substan- 
tially right,  for  the  costs  of  a  suit  confined  to  getting  in  the  legal 
estate  without  this  contest  as  to  interest  would  have  been  a  mere 
trifle. 

Mr.  Baggallay,  Q.C.,  and  Mr.  G.  N.  Colt,  for  the  infant  Defendants, 
asked  that  their  costs  might  be  provided  for. 

Mr.  Soutligate,  in  reply : — ■ 

There  is  nothing  in  the  argument,  that  this  was  a  sale  of  a 
reversion,  as  the  provision  in  the  agreement  for  a  lease  gave  the 
reversioner  a  power  to  resume  possession  of  one-fourth  of  the 
property  on  apportioning  the  rent,  so  after  completion  the  pur- 
chaser could  have  got  as  much  as  he  would  have  wanted  for 
building  purposes.  He  was  always  anxious  to  complete,  and 
repeatedly  pressed  for  completion. 

The  Lord  Justice  Turner  : — Could  he  not,  having  an  equitable 
estate  by  virtue  of  the  contract,  have  filed  a  bill  to  have  the  deeds 
produced  ? 

Mr.  Soutligate: — We  submit  not:  TasJcer  v.  Small  (1).  The 
cases  do  not  warrant  the  decision  as  to  costs :  Midland  Bailway 
Comjpany  v.  Westcomh  (2) ;  Eastern  Counties  Baihvay  Company  v. 
T'ufncll  Q)) ;  Ilodson  v.  Carter  (4). 

Sir  J.  L.  Knight  Bruce,  Tj.J.  : — 

This  is  a  suit  fof  tlie  specific  performance  of  a  contract  to  pur- 
chase a  freehold  estate  mKeni,in  which  the  PlaintifT  is  the  vendor. 
There  has  been  a  decree  for  specific  perfornuuu'e  upon  certain 
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(1)  3  M.     C.  Cu\  70. 

(2)  11  Sim.  57. 
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L.  JJ.      terms,  and  the  Appellant  is  the  purchaser.    This  appeal,  however, 
1866      raises  but  two  points.   He  does  not  object  to  specific  performance ; 
Williams    ^®  contrary,  subject  to  two  questions  which  I  am  about 

to  mention,  been  uniformly  desirous  of  obtaining  specific  perform- 
ance. The  only  points  to  which  his  appeal  in  substance  extends, 
are  those  of  interest  and  costs ;  and,  subject  to  any  objection  to  the 
decree  that  may  arise  upon  both  or  either  of  those  points,  he  sub- 
mits to  specific  performance. 

The  first  question  is  that  of  interest,  and  it  is  material  in  point 
of  amount  on  account  of  the  comparatively  small  rent  which  the 
property  produces,  and  the  length  of  time  during  which  the  pro- 
ceedings respecting  the  title  have  been  going  on.  The  state  of 
the  vendor's  title  was  such  that  several  years  elapsed  before  the 
title  could  be  completed.  Several  years  passed  after  the  time  which 
had  been  fixed  by  the  contract  for  completion ;  but  the  contract 
contained  a  clause  which  of  late  years  has  not  been  by  any  means 
uncommon,  that  if,  from  any  cause  whatever,  the  purchase  should 
not  be  completed  on  the  appointed  day,  interest  should  run  upon 
the  purchase-money.  It  has  been  for  several  years  settled  that, 
as  a  general  rule,  the  state  of  the  title,  and  difficulties  respecting 
the  title,  do  not  exempt  the  purchaser  from  liability  to  that  clause. 
It  may,  in  a  sense,  be  default  on  the  part  of  the  seller  not  to  have 
his  title  ready;  and  the  purchaser  may  not  be  in  the  slightest 
degree  censurable  for  maintaining  the  objection.  The  vendor 
m^y  be,  in  a  sense,  wrong  in  not  having  his  title  ready  at  the  time 
specified ;  but  I  repeat  it  has  notoriously  been  long  settled  that 
the  mere  existence  of  difficulties  as  to  the  title  justifying  the 
purchaser  in  refusing  to  complete  until  they  are  removed,  does 
not  exempt  him  from  that  clause  relating  to  interest.  It  w^as 
so  decided  in  Slier  win  v.  Shahs^ear,  which  has  been  adopted 
and  approved  by  other  judges;  and  ths  rule  has  been  so  laid 
down  by  Lord  St.  Leonards,  and  by  various  other  authorities. 
There  must  be  something  more  than  that  kind  of  default  which 
I  have  mentioned:  there  must  be,  I  might  almost  say,  some 
serious  misconduct  on  the  part  of  the  vendor  to  exempt  the 
purchaser  from  liability  to  interest.  Here  there  is  nothing  of 
the  sort.  The  purchaser  might  possibly  have  exempted  himself 
from  interest  by  investing  the  purchase-money ;  he  might,  and 
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possibly  with  success,  have  refused  to  be  bound  by  the  contract ;      L,  JJ. 
but  he  did  neither.    He  went  on  objecting  as  to  the  title,  saying  18C6 
once  or  twice  that  he  objected  to  pay  interest,  but,  as  I  have  said,  Williams 
not  setting  apart  or  appropriating  the  purchase-money,  nor  de- 
clining specific  performance,  of  which,  on  the  contrary,  he  appears 
to  have  been  uniformly  desirous,  subject  only  to  the  wish,  the 
natural  wish  to  escape  paying  interest,  if  he  could  do  so.    I  agree 
with  the  Master  of  the  KoUs  that,  according  to  the  authorities, 
and  according  to  what  must  now  be  considered  the  settled  prin- 
ciples and  course  of  the  Court,  this  is  not  enough ;  and  therefore, 
although  several  years  have  elapsed  after  the  time  fixed  for  the 
completion  of  the  purchase,  a  lapse  of  time  occasioned  merely  by 
the  defect  of  the  vendor's  title,  or  of  the  proof  of  it,  that  does  not 
exempt  the  purchaser  from  paying  interest. 

Then  comes  the  question  of  costs.  The  Master  of  the  EoUs 
appears  to  have  been  of  opinion  that  the  suit  related  mainly  or 
alone  to  that  question  of  interest  which  his  Lordship  decided 
against  the  purchaser ;  but  his  Lordship  does  not  appear,  as  far  as 
I  collect,  to  have  adverted  expressly  to  the  fact  that  a  suit  was 
necessary  for  the  purpose  of  obtaining  the  legal  estate  for  the 
purchaser  which  the  vendor  was  bound  to  procure ;  and  I  do  not 
see  anything  which  should  exempt  the  vendor  from  liability  to 
pay  the  costs  of  the  suit  so  far.  In  differing  from  his  Lordship  on 
an  appeal  upon  the  question  of  costs,  I  think,  with  great  deference 
to  him,  that  we  do  not  exceed  the  ordinary  course  of  the  Court  in 
these  cases,  inasmuch  as  the  mode  of  disposing  of  the  costs  as  to 
the  question  of  obtaining  the  legal  estate  involves  a  question  of 
principle. 

The  general  costs,  therefore,  ought  to  remain  as  they  are  given, 
but  subject  to  a  reduction  in  respect  of  the  costs  of  the  litigation, 
so  far  as  it  related  to  the  obtaining  of  the  legal  estate  which  it  was 
incumbent  on  the  vendor  to  obtain.  What  I  mean  to  say  is,  that 
the  purchaser  should  be  allowed  a  certain  sum  in  respect  of  the 
costs  of  the  litigation,  so  far  as  that  is  concerned  ;  and  as  my  learned 
Brother  thinks  that  £50  is  the  proper  sum  to  be  allowed  for  that 
purpose,  though  I  myself  should  have  been  disposed  to  say  some- 
thing more,  I  ac(;ede  to  liis  view  of  the  case,  to  wliich  I  {he  more 
readily  accede,  because  his  view  is  that  there  should  be  no  costs 
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of  the  appeal,  in  which  I  entirely  agree.  That  may  make  the 
sum  of  £50  a  very  proper  sum  in  point  of  amount. 

With  regard  to  the  costs  of  Mr.  Baggallay's  clients,  which  have 
not  been  provided  for,  it  appears  to  me  right  that  they  should  be 
provided  for  out  of  the  purchase-money,  and  that  will  not  at  all 
affect  the  purchaser.  We  intend  to  include  their  costs  below  as 
well  as  here. 

SiK  G.  J.  TURNEE,  L  J. : — 

After  carefully  looking  through  the  pleadings  and  evidence  in 
this  case,  I  have  come  to  the  same  conclusion  as  my  learned  Bro- 
ther. The  contract  contains  a  provision  that  if,  "  from  any  cause 
whatever,"  completion  should  not  take  place  on  the  24th  of  June, 
1854,  the  purchaser  should  pay  interest.  It  must  rest  upon  the 
purchaser  to  shew  a  sufficient  cause  to  take  him  out  of  that  provi- 
sion. In  all  these  cases,  what  is  really  the  position  of  the  parties 
has  to  be  regarded.-  The  purchaser  here  alleges  that  the  vendor, 
at  the  time,  when  this  contract  was  entered  into,  knew  that  the 
title  was  under  dispute  with  his  brother ;  but  I  am  satisfied  that 
he  had  no  such  knowledge. 

The  vendor,  therefore,  entered  into  the  contract  on  the  27th  of 
March,  1854,  supposing  that  the  property  was  undisputed  gavel- 
kind property,  and  that  he  was  entitled  to  a  moiety  of  it.  The 
contract  provided  that  the  title  should  be  completed,  and  a  con- 
veyance made  on  the  24th  of  June,  1854.  Very  shortly  before  the 
24th  of  June,  a  brother  of  the  vendor  sets  up  a  claim  that  the 
property  is  not  gavelkind,  but  that  he  is  entitled,  as  heir-at-law,  to 
the  whole  of  it.  The  deeds  were  in  the  possession  of  a  gentleman 
of  the  name  of  Bose,  who  originally  held  them  for  both  the  bro- 
thers, but  afterwards  acted  with  the  elder  brother,  and  refused  to 
produce  them  to  the  vendor,  the  consequence  of  which  was  that 
the  vendor  became  unable  to  produce  them  to  the  purchaser  for 
verification  of  the  abstract. 

What,  then,  was  the  position  of  the  parties  ?  I  am  not  aware 
of  any  case  in  which  the  Court  has  gone  the  length  of  saying 
that  a  vendor  shall  be  compelled  to  enter  into  litigation  with  an 
adverse  claimant  in  order  to  perfect  his  title,  and  so  enable  himself 
to  complete  a  contract  which  he  has  entered  into  for  sale  of  the 
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property.    The  vendor,  however,  is  bound  to  complete  the  con-      L.  JJ. 
tract,  and  if  he  does  not  take  the  steps  which  are  necessary  to       5  866 
enable  him  to  do  so,  he  is  liable  for  damages  upon  the  contract ;  Williams 
and  heavy  damages  would  be  given  if,  having  the  means  of  (j^^e^ton. 

completing  the  sale,  he  should  decline  to  take  the  proceedings   

necessary  for  that  purpose.  This  I  take  to  be  the  exact  position 
of  this  case  on  the  24th  of  June,  1854.  The  abstract  was  to 
have  been  delivered  within  fourteen  days  from  the  date  of  the 
contract ;  but  on  the  18th  of  April,  it  had  not  been  delivered, 
and  the  purchaser  then  applied  for  it.  An  abstract  was  then 
delivered,  but  it  was  not  perfect,  and  on  the  22nd  of  April,  the 
purchaser  applied  for  a  further  abstract,  and  on  the  9th  of  May, 
he  repeated  that  application.  On  the  31st  of  May,  the  vendor 
delivered  a  further  abstract ;  and  applications  were  made  by  the 
vendor  to  Mr.  Bose,  for  production  of  the  deeds  to  the  purchaser. 
On  the  19th  of  June,  the  vendor  applied  for  completion,  though 
the  purchaser  had  not  had  the  opportunity  of  comparing  the 
deeds  with  the  abstract.  The  purchaser's  solicitors  declined 
to  complete,  by  a  letter  dated  the  20th  of  June,  which  con- 
tained this  very  remarkable  passage  :  "  We  take  advantage  of 
the  opportunity  now  afforded  us  for  informing  you,  that  as  the 
delay  which  is  likely  to  take  place  in  completing  this  purchase, 
will*  not  rest  with  our  client,  who  is  prepared  with  his  purchase- 
money,  he  will  decline  to  pay  interest  in  consequence  thereof." 
Now,  anything  more  absurd  on  the  part  of  the  purchaser,  who 
had  entered  into  a  contract  that  if  from  any  cause  whatever  the 
contract  were  not  completed  on  the  24tli  of  June,  he  would  pay 
interest,  than  his  saying,  that  because  there  has  been  no  pro- 
duction of  the  deeds  to  be  compared  with  the  abstract  four  days 
before  the  time  fixed  for  the  completion  of  the  contract,  he  will 
pay  no  interest  on  liis  purchase-money,  I  cannot  conceive.  From 
that  time  until  tlio  year  1864,  I  cannot  find  that  anything  more 
is  said  on  cither  side  about  the  Intercast.  The  matter  goes  on 
witliout  tlie  purchaser's  giving  any  intimation  whatov(n'  to  the 
vendor  that  Ik^  in  any  way  diKi)utes  his  liability  to  iho  paynuMit 
of  interest,  and  without  his  taking  any  ste[)  wliati^vor  to  ai)pr()- 
])i'iat(^  the  purcliaso-nioiK^y,  he  all  that  time  rcMnaining  in  possL^s- 
sion  of  the  £9000  purchase-money,  and  using  it  in  his  trade. 
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;  L.  JJ.  The  case  attempted  to  be  made  on  the  part  of  the  purchaser  is, 
1866  that  there  has  been  so  much  delay  on  the  part  of  the  vendor  as  to 
Williams  amount  to  a  wilful  default  or  neglect  on  his  part,  which,  accord- 
ing to  the  cases,  would  suffice  to  absolve  the  purchaser  from  the 
liability  to  interest  even  under  the  terms  of  such  a  contract  as  the 
present.  But  how  does  the  matter  stand?  No  correspondence 
took  place  from  the  30th  of  June,  1854,  to  the  1st  of  January, 
1855,  when  the  purchaser  wrote  to  know  when  the  vendor  would 
complete.  'No  answer,  so  far  as  I  can  find,  was  ever  given  to  that 
letter.  It  does  not  appear  that  any  further  communication  took 
place  till  the  1st  of  May,  1856,  when  the  purchaser's  solicitor, 
as  it  appears,  stated  to  the  vendor's  solicitor  that  the  purchaser 
would  not  take  less  than  £7000  to  be  off  his  bargain,  and  would 
give  £16,000  for  the  other  moiety^  if  a  title  could  be  made  to  it. 
So  that  beyond  all  question  up  to  the  1st  of  May,  1856,  the 
purchaser  was  adhering  to  the  contract.  On  the  5th  of  February, 
1857,  another  application  was  made  to  the  vendor  by  the  purchaser, 
for  inspection  of  the  deeds.  On  the  26th  of  that  month  the 
vendor's  solicitor  answered  by  saying  that  a  bill  for  a  partition 
had  been  filed  in  order  to  convert  the  undivided  moiety  which 
the  purchaser  had  bought,  into  a  distinct  and  independent  estate. 
The  purchaser  having  been  aware  that  there  was  a  suit  pending 
for  partition,  and  having  taken  no  steps  to  determine  the  contract, 
cannot  be  considered  to  have  done  otherwise  than  acquiesce  in 
the  pendency  of  that  suit.  It  was  quite  within  his  power  to  say, 
If  you  do  not  complete  within  a  certain  time,  I  shall  put  an  end 
to  the  contract ;  he  never  did  so,  but  allowed  the  suit  to  go  on, 
the  effect  of  which  would  be  to  give  him  an  entire  and  indepen- 
dent estate  at  the  expense  of  the  vendor.  The  next  event  which 
occurred  was  on  the  24th  of  March,  1858,  when  the  vendor  died. 
On  the  21st  of  June,  1858.,  the  purchaser  again  applied  to  know 
when  the  title  would  be  completed,  and  on  the  2nd  of  January, 

1860,  there  was  another  application  of  the  same  description.  On 
the  10th  of  August,  1860,  the  purchaser  applied  for  a  further 
abstract,  still  adhering  to  the  contract.    On  the  1st  of  March, 

1861,  a  bill  of  revivor  was  filed  in  the  partition  suit,  and  on  the 
20th  of  May,  1861,  a  meeting  took  place  between  the  solicitors  of 
the  vendor's  representative  and  the  purchaser  upon  the  subject, 
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and  it  was  agreed  that  the  purchaser  should  be  made  a  party  to  L.JJ, 
the  suit  for  partition  at  his  own  instance,  and  on  the  demand  of  1866 
his  own  solicitors.    Although  the  purchaser  may  have  made  a  Williams 
continual  claim,  and  expressed  a  continual  desire  to  have  the  con-  qle^ton 

tract  completed,  yet  he  never  took  any  actual  steps  to  bring  the   

matter  to  an  immediate  conclusion  ;  on  the  contrary,  he  acquiesced, 
as  it  seems  to  me,  in  the  steps  taken  for  the  purpose  of  completing 
the  title,  and  I  cannot  think  that  he  has  established  as  against  the 
vendor  any  case  of  wilful  delay  or  want  of  hona  fides.  I  do  not 
say  that  there  were  not  casual  and  temporary  delays  at  different 
times ;  but  I  think  that  all  such  delay  was  cured  by  the  conduct 
of  the  purchaser  in  adhering  to  the  contract,  and  concurring  with 
the  vendor  in  the  steps  which  were  taken  for  the  completion  of 
the  title  by  becoming  a  party  to  the  partition  suit. 

There  remains,  then,  only  the  question  of  costs,  and  I  cannot  go 
the  length  which  the  Master  of  the  KoUs  has  gone,  in  saying  that 
the  purchaser  ought  to  be  made  to  pay  the  whole  costs  of  the  suit, 
when  the  suit  in  part  relates  to  the  getting  in  of  the  legal  estate, 
in  order  to  put  the  Plaintiffs  in  a  position  to  complete  the 
purchase.  I  think  that  the  purchaser  has  been  rightly  charged 
with  the  costs  of  the  suit,  so  far  as  respects  the  interest ;  but  I 
think  that  he  has  been  wrongly  charged  with  them  so  far  as  the 
suit  relates  to  getting  in  the  legal  estate  from  the  infants.  I 
think  it  is  quite  unnecessary  to  give  any  opinion  upon  the 
difference  made  in  some  of  the  authorities  between  the  case  of  a 
vendor's  devising  the  estate  to  an  infant,  and  suffering  it  to 
descend  to  an  infant;  because  I  consider  the  present  case  to  be 
taken  out  of  any  general  rule  by  the  fact,  that  the  completion  of 
the  purchase  was  postponed  as  much  for  the  convenience  of  the 
purchaser  as  of  the  vendor.  I  therefore  am  of  opinion,  that  so 
far  as  the  suit  related  to  getting  in  the  legal  estate  from  the 
infants,  the  purchaser  ought  neither  to  receive  nor  pay  costs.  1 
think  that  the  best  course  will  be,  instead  of  directing  an  appor- 
tionment of  costs,  to  say  that  £50  shall  be  deducted  irom  the 
costs  which  the  purchaser  has  been  ordered  to  pay,  and  that  there 
shall  be  no  costs  of  the  appeal. 

Solicitors  for  the  Appellant :  Messrs.  Kingfiford  Dormaii, 
Solicitors  for  the  ivcspundent :  Messrs.  Lcthhridge  d;  MacJu'cU. 
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L.JJ.  DE  BEAUVOIK  v,  BENYON. 

Heir-at-law — Inquiry, 

Jan.  18, 19,  20. 

  A  testator  gave  real  and  personal  estate  to  R.  B.  for  life,  remainder  to  his 

sons  successively  in  tail,  remainder  to  his  own  right  heirs.  B..  B.  died  with- 
out issue,  and  claiming  to  be  the  testator's  heir-at-law,  disposed  of  the 
testator's  property  by  will.  After  his  death  the  testator's  sole  next  of  kin 
filed  a  bill  to  recover  the  personal  estate  from  B.  B.^s  executors,  who  were 
also  the  personal  representatives  of  the  testator,  alleging  that  the  testator 
left  no  heir-at-law,  or  that  if  he  did  it  could  not  be  ascertained  who  was  such 
heir-at-law,  and  that  there  was  an  intestacy  as  to  the  personal  estate.  B.  B.^s 
executors  entered  into  evidence  depending  on  a  long  and  complicated  pedigree 
to  prove  that  B.  B.  was  heir.  The  evidence  did  not  establish  this,  but  shewed 
that  the  testator  must  have  left  an  heir.  The  Plaintiff  did  not  go  into 
evidence. 

Held,  af&rming  the  decree  of  the  Master  of  the  Polls,  that  the  Plaintiff  was 
not  entitled  as  of  right  to  an  inquiry,  whether  there  was  an  heir-at-law,  but 
that  the  Court  would  at  the  hearing  determine  upon  the  evidence,  whether 
there  was  ground  for  such  an  inquiry,  and  that  as  the  evidence  sufficiently 
shewed  that  there  must  have  been  an  heir-at-law,  the  bill  must  be  dismissed. 

This  was  an  appeal  by  the  Plaintiff  from  an  order  of  the  Master 
of  the  Eolls  dismissing  the  bill. 

The  Eev.  Peter  Beauvoir,  by  will  dated  the  27th  of  July,  1 800, 
gave  real  and  personal  estate  to  Edward  Benyon  for  life,  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
to  Charles  Benyon  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  Richard  Benyon 
(afterwards  Bichard  Benyon  de  Beauvoir)  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  and  in  default 
of  such  issue,  to  his,  the  testator's  own  right  heirs.  The  testator 
appointed  the  above-named  Bichard  Benyon  and  Martin  Whish 
his  executors. 

The  testator  died  in  1821.  Edward  Benyon  emd  Charles  Benyon 
had  died  without  issue  in  his  life ;  and  upon  his  death  Bichard 
Benyon  and  Martin  WJiish  proved  his  will.  Bichard  Benyon 
entered  into  possession  of  the  testator's  real  estate  or  receipt  of  the 
rents,  and  possessed  himself  of  his  personal  estate,  and  assumed 
the  name  of  Be  Beauvoir.    He  never  had  any  son. 

The  Plaintiff  in  the  present  suit  was  the  legal  personal  repre- 
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sentative  of  his  deceased  wife,  who  Avas  the  sole  next  of  kin  of  the      L.  JJ. 
testator  at  his  death ;  but  being  a  relation  of  the  half  blood,  was  1866 
not  his  heiress-at-law.  De  Beauvoib 

In  1846,  the  Plaintiff  filed  his  bill  to  establish  his  title,  as  repre-  be^^on. 

sentative  of  his  wife,  to  the  personal  estate  of  the  testator  upon   

the  death  of  Bichard  JBenyon  de  Beauvoir,  on  the  ground  that  the 
ultimate  limitation  to  the  heirs-at-law  carried  the  personal  estate 
to  the  next  of  kin.  It  was,  however,  ultimately  decided  by  the 
House  of  Lords  that  the  effect  of  that  gift  was  to  carry  the  per- 
sonal as  well  as  the  real  estate  to  the  heir-at-law :  De  Beauvoir  v. 
De  Beauvoir  (1). 

In  the  year  1854,  Bichard  Benyon  de  Beauvoir,  the  tenant  for 
life  under  the  will,  died  without  issue.  He  claimed  to  be  the 
testator's  heir-at-law,  and  left  a  will  by  which  he  disposed  of  the 
testator's  real  estate  as  an  owner  in  fee,  and  also  disposed  of  the 
testator's  personal  estate.  He  was  the  surviving  execiitor  of  the 
testator. 

The  testator  left  no  near  relation  of  the  whole  .blood,  and  it  Avas 
not  known  with  certainty  who  was  his  heir-at-law.  The  Plaintiff, 
in  December,  1861,  filed  his  bill  against  the  executors  of  Bichard 
Benyon  de  Beauvoir,  to  recover  the  testator's  personal  estate, 
alleging  that  the  testator  left  no  heir,  or  that  if  he  did,  it  could 
not  be  ascertained  who  was  such  heir,  and  that  therefore  the  gift 
to  the  testator's  right  heirs  had  failed,  and  the  title  of  the  next  of 
kin  to  the  personal  estate  was  let  in.  The  bill  also  stated  two 
releases  which  had  been  executed  by  the  Plaintiff,  which  the  Plain- 
tiff alleged  not  to  cover  his  present  claim.  The  Lord  Justice 
Knight  Bruce  gave  no  opinion  on  this  part  of  the  case,  which  was 
argued  at  great  length ;  but  the  Lord  Justice  Turner  was  of 
opinion  that  the  second  release  extinguished  any  claims  which  the 
Plaintiff  might  or  would  have  hal.  This  question,  however, 
turned  so  completely  on  special  circumstances,  that  it  is  not  thought 
useful  to  notice  it  further. 

The  Dofeiidants  entered  into  evidence  to  prove  that  Bichard 
Benyon  de  Beauvoir  was  the  testator's  hoir-at-law.  llis  lu^rship 
depended  on  a  very  long  and  complicated  pedigree.  It  is  sutHcient 
to  state  that  in  the  ()[)ini()u  of  bot  h  their  1  i()i-dshi|)s  the  (^vi*loucoof 

(1)  3  11.  L.  C.  524. 
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L.  JJ.     the  Defendants  did  not  sliew  whether  Bichard  Benyon  de  Beauvoir 

1866      was  the  testator's  heir-at-law  or  not,  but  satisfactorily  established 

De  Beauvoir  ^^^^  the  state  of  the  family  was  such  that  there  must  have  been  an 

^  ^'  heir-at-law.  This  evidence  was  wholly  uncontradicted,  the  Plain- 
Benyon.  ,  *' 

  tiff  not  having  entered  into  evidence  on  the  subject 

The  Master  of  the  EoUs  having  dismissed  the  bill,  the  Plaintiff 
appealed. 

Mr.  T.  E.  Terrell,  and  Mr.  Karslahe,  for  the  Plaintiff:— 

We  submit  that  the  Master  of  the  Eolls  was  in  error  in  deciding 
that  it  was  necessary  for  us  to  establish  our  title  at  the  hearing  by 
proving  that  there  was  no  heir-at-law  of  the  testator  at  his  death. 
The  case  is  like  that  of  an  heir-at-law  bringing  ejectment ;  he  is 
only  bound  to  prove  that  he  is  heir,  not  to  prove  that  there  is  no 
will ;  it  lies  on  the  other  side  to  displace  his  title  as  heir.  Here 
we  contend  that  our  title  as  next  of  kin  being  clearly  proved,  the 
Defendant  must  shew  who  the  testator's  heir  was.  Bichard  Benyon 
de  Beauvoir  was  the  testator's  legal  personal  representative ;  his 
executors  are  in  the  same  position,  they  stand  in  a  fiduciary 
position  towards  all  persons  claiming  under  the  testator,  and  can- 
not, as  a  stranger  might  do,  say  that  they  will  hold  the  property 
till  some  one  proves  at  the  hearing  a  beneficial  title  to  it  as  against 
them,  and  displaces  the  beneficial  title  which  they  set  up.  They 
must  prove  that  there  is  some  one  other  than  the  Plaintiff  who  is 
the  person  entitled.  It  is  not  enough  for  the  Defendants  to  shew 
that  there  must  have  been  an  heir  of  the  testator,  for  if  the  heir- 
at-law  cannot  be  ascertained,  the  Plaintiff  must  take  the  property 
as  undisposed  of:  Underwood  v.  Win^  (1).  We  submit,  therefore, 
that  an  inquiry  ought  to  have  been  directed,  whether  there  was  any 
heir-at-law  of  the  testator  at  his  death,  and  who  was  such  heir-at- 
law.  The  point  is  not  one  to  be  entered  into  at  the  hearing,  but 
only  proper  for  an  inquiry  in  Chambers,  and  evidence  ought  not  to 
have  been  adduced  upon  it. 

Mr.  Selwyn,  Q.C.,  and  Mr.  KeJcewich,  for  the  Defendant : — 

We  do  not  deny  that  if  there  was  no  heir  the  Plaintiff  is  en- 
titled ;  but  we  say  that  the  Plaintiff  has  no  title  if  there  was  any 

(1)  4  D.  M.  &  G.  633 ;  8  H.  L.  C.  183. 
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heir.    Not  only  has  he  not  shewn  that  there  was  not,  but  our  un-  L.  JJ. 

contradicted  evidence,  if  it  falls  short  of  proving  that  Bichard  1866 

Benyon  de  Beauvoir  is  heir,  at  all  events  shews  conclusively  that  beatjvoir 

there  was  an  heir.    The  Plaintiff  cannot  have  an  inquiry  without  BJ;^^oN 

shewing  a  "prima  facie  title,  and  we  have  a  right  to  adduce  evidence   

at  the  hearing  to  shew  that  he  has  not  any  such  jprima  facie  case  as 
to  entitle  him  to  an  inquiry. 

Mr.  Terrell,  in  reply  : — ■ 

Suppose  a  testator  to  bequeath  his  property  to  designated  persons, 
if  one  of  the  next  of  kin  files  a  bill,  it  lies  on  the  executor  to 
prove  their  existence,  not  on  the  Plaintiff  to  prove  their  non- 
existence ;  it  not  being  the  coarse  of  Courts  of  justice  to  put  a 
Plaintiff  to  prove  a  negative.  Evidence  as  to  heirship  depending 
on  a  long  and  complicated  pedigree  is  not  to  be  adduced  at  the 
hearing.  Such  a  point  cannot  be  investigated  properly  in  Court, 
for  it  requires  careful  examination  of  the  original  certificates  and 
other  documents  produced  in  support  of  the  pedigree.  An  inquiry, 
therefore,  is  almost  of  course. 

Sir  J.  L.  Knight  Beuce,  L  J. : — 

In  this  case  there  are  several  points  of  the  defence  on  which  I 
think  it  unnecessary  to  express*  and  shall  abstain  from  expressing, 
any  opinion.  The  bill  is  filed  by  the  personal  representative  of  a 
lady  who  was  the  sole  next  of  kin  of  the  testator  in  the  cause,  at 
the  time  of  his  death,  and  claims  his  residuary  personal  estate  on 
the  alleged  ground  that,  though  there  were  several  valid  bequests 
in  succession  of  the  residuary  personal  estate,  the  ultimate  gift  of 
that  residue  in  favour  of  the  testator's  heirs-at-law,  by  which  de- 
scription were  meant,  according  to  the  decision  of  the  House  of 
Lords,  designatiB  joersonse,  failed  to  take  effect,  because,  as  the 
Plaintiff  alleges,  there  was  no  heir-at-law  of  the  testator  at  his 
death,  an  allegation  which  must  include  also  the  allegation  that 
there  were  no  co-heirs  at  that  time.  Now,  the  allegation  that  the 
testator  loft  no  heir-at-law  is  denied.  It  is  stated  distinctly  on  the 
part  of  the  defence,  that  the  testator  did  leave  an  heir-at-law,  and  evi- 
dence is  gone  into  in  support  of  that  contention.  The  evidence  given 
' — given  after  notice  tliat  tlio  allegation  upon  Mhich  the  Plaintifl's 
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title  depends  was  denied — the  evidence  given  appears,  in  my 
judgment,  to  prove,  not  who  was  the  heir-at-law,  but  that  the  state 
De  Beauvoik  q£  ^-^q  family  was  such  that  there  must  have  been  an  heir-at-law 
Benyon.  of  the  testator  living  at  his  death.  That,  in  my  opinion,  is  esta- 
blished, and  if  established,  the  Plaintiff's  title  wholly  fails.  Now, 
the  Plaintiff  having  notice  that  the  allegation  upon  which  his  sup- 
posed title  to  the  residue  is  founded  was  denied,  has  not  thought 
fit  to  go  into  any  evidence  on  the  subject.  He  has  left  a  matter 
provable,  according  to  the  course  of  the  Court  and  of  law,  by  evi- 
dence, to  rest  upon  the  evidence  on  the  part  of  the  Defendant 
alone ;  he  has  not  gone  into  any  kind  of  proof  in  support  of  the 
allegation  that  there  was  no  heir.  It  is  said  that  it  was  not  neces- 
sary for  him  to  do  so ;  that  this  is  a  case  in  which  an  inquiry  is  of 
right,  according  to  the  course  of  the  Court,  and  that,  therefore,  it 
was  not  necessary  to  go  into  evidence.  I  respectfully  differ  from 
that  conclusion.  According  to  my  conception,  this  is  not  a  case 
upon  which  the  Defendant  was  precluded  from  going  effectually 
into  evidence,  or  upon  which  there  is  a  right,  on  the  part  of  the 
Plaintiff,  to  an  inquiry,  whatever  may  be  the  state  of  the  evidence. 
I  repeat  that,  in  my  judgment,  the  point  is  one  upon  which  the 
Defendant  had  a  right  to  go  into  evidence.  He  has  gone  into 
evidence,  which  has  proved,  in  my  judgment,  most  satisfactorily, 
not  who  was  the  heir-at-law,  but  that  the  state  of  the  family  was 
such  that  there  must  have  been  some  heir-at-law  at  the  time  of 
the  death.  That  is  fatal  to  the  claim  of  the  Plaintiff.  There  is 
no  case,  in  my  opinion,  for  an  inquiry.  The  alleged  title  upon 
which  the  Plaintiff  proceeds  is  altogether  precluded  by  the  evi- 
dence, on  the  part  of  the  Defendant.  The  inquiry,  I  think,  would 
be  something  more  than  the  Plaintiff  is  entitled  to,  and  would  give 
the  Defendant  less  than  justice.  Without,  therefore,  I  repeat, 
going  into  any  other  points  of  the  defence,  I  think  that,  for  the 
reasons  I  have  stated,  the  present  bill  must  remain  dismissed,  and 
the  appeal  must  be  also  dismissed. 

Sir  J.  G.  Turner,  L.J.  : — 

I  entirely  agree  with  my  learned  Brother  in  the  observations  he 
has  made  on  this  case.  As  regards  the  right  of  the  Plaintiff  to  file 
this  bill  I  do  not  in  any  way  dispute  it ;  but  to  say  tliat  tlie  Court, 
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though  it  has  evidence  before  it  satisfying  it  that  there  was  an      L.  JJ. 
heir  of  the  testator  living  at  the  time  of  his  death,  is  bound  to  186G 
direct  an  inquiry  whether  there  was  or  was  not  such  an  heir,  DEBEA^rvoiE 
appears  to  me  an  utterly  unfounded  contention.    I  think  that  the  benyon 

duty  of  the  Court  is  to  form  its  judgment  at  the  hearing  upon  the   

evidence,  and  decide  whether  a  case  for  inquiry  is  established  or 
not.  On  the  evidence  before  us  I  think  that  the  Court  could  not 
properly  come  to  any  other  conclusion  than  that  there  was  an 
heir-at-law  of  the  testator  living  at  his  death,  and  that  no  case  for 
inquiry  on  the  subject  is  established.  I  agree,  therefore,  that  the 
appeal  ought  to  be  dismissed. 

Solicitors  for  the  Plaintiff :  Messrs.  Bevan  &  Whitt'mg. 
Solicitors  for  the  Defendant :  Messrs.  Lake,  Kendall,  &  LaJce. 


MOORE  V.  MARRABLE. 


L.J  J. 


Specific  ])  erf  or  mance — Agreement  for  Lease — Suhstitutioji  of  Tenant 

In  August,  1856,  the  Plaintiff  agreed  to  let  a  house  to  the  Defendant  for 
seven,  fourteen,  or  twenty-one  years,  the  Defendant  to  keep  the  premises  in 
repair,  and  j)aint  and  paper  as  therein  mentioned,  and  the  Defendant  was  let 
into  possession.  In  1859  the  Plaintiff  agreed  with  the  Defendant  to  accept  a 
Mr.  Williams  as  tenant  in  his  room  upon  the  same  terms,  the  Defendant 
guaranteeing  the  rent.  Williams  had  just  hefore  this  been  let  into  posses- 
sion by  the  Defendant,  and  he  paid  rent  till  1863.  In  that  year  the  Defen- 
dant gave  a  notice  to  determine  his  tenancy  at  the  end  of  the  first  seven 
years.  Williams  and  the  Defendant  having  both  denied  their  liability  to 
paint  and  paper  according  to  the  terms  of  the  original  agreement,  the  Plaintiff 
in  November,  1864,  filed  his  bill  to  compel  the  Defendant  to  accept  a  lease  : — 

Ileldj  reversing  the  decree  of  the  Master  of  tlie  Rolls,  that  the  Defendant 
could  not  be  compelled  to  accept  a  lease. 

Per  TmiNER,  L.J. : — The  agreement  of  1859  was  substitutionary  for  the 
agreement  of  1856,  and  although  the  Plaintiff,  if  he  had  within  a  reasonable 
time  called  upon  the  Defendant  to  procure  Williams  to  take  the  lease,  would 
probably,  upon  the  Defendant  failing  to  do  so,  have  been  entitled  to  call  for 
performance  of  the  original  agreement,  he  was  not  so  entitled  after  the  time 
which  had  elapsed,  and  semlle  the  Defendant's  notice  in  1863  would  liavc 
been  suflicicnt  to  prevent  specific  performance. 

This  was  an  appeal  by  the  Defendant  from  a  decree  of  the 
Master  of  the  Rolls. 
Vol.  I.  S  I 
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The  bill  was  filed  for  tlie  specific  performance  of  an  agreement 
elated  the  12tK  of  August,  1856,  made  between  the  Plaintiff  of  the 
one  part  and  the  Defendant  of  the  other  part,  by  which  the 
Plaintiff  agreed  to  let,  and  the  Defendant  to  take,  a  messuage 
called  Malvern  Villa,  for  a  term  of  seven,  fourteen,  or  twenty-one 
years,  from  the  29th  of  September,  1856,  at  the  yearly  rent  of 
£100,  and  the  Defendant  agreed  to  keep  the  premises  in  repair, 
and  to  paint  outside  every  three  years,  and  inside  every  seven 
years,  and  ornament,  paint  and, paper  them  as  therein  mentioned, 
and  not  to  underlet  them  without  the  Plaintiff's  consent,  and  forth- 
with to  execute  a  lease  and  counterpart. 

In  pursuance  of  this  agreement,  the  Defendant  entered  into 
possession  of  the  premises,  and  continued  in  possession  of  them 
until  the  month  of  August,  1859,  holding  under  the  agreement 
without  any  lease  having  been  made  to  him.  In  the  month  of 
August,  1859,  he  entered  into  a  negotiation  v/ith  one  Hennj 
Williams,  for  the  transfer  to  him  of,  the  agreement,  and  this 
negotiation  led  to  communications  and  correspondence  between 
him  and  the  Plaintiff,  the  details  of  which  it  is  not  material  to 
state.  In  the  result  a  further  agreement  was  come  to  between  the 
Defendant  and  the  Plaintiff,  which  was  dated  the  12th  October, 
1859,  and  was  in  these  terms :  "  Mr.  Moore  agrees  to  accept  Mr. 
Henry  Williams  as  his  tenant  of  Malvern  Villa  in  lieu  of  Mr. 
Marrahle,  and  on  the  same  terms  and  conditions,  and  to  grant  him 
an  agreement  for  a  lease  of  the  said  house  for  four,  eleven,  or 
eighteen  years,  from  Michaelmas  last,  Mr.  Marrdble  undertaking 
to  give  Mr.  Moore  a  guarantee  for  the  rent  during  Mr.  Williams  s 
tenancy." 

A  day  or  two  before  the  date  of  this  agreement,  Williams  had 
been  let  into  possession  of  the  premises,  under  an  agreement 
between  him  and  the  Defendant,  by  which  he  had  agreed  to  take 
an  assignment  of  the  Defendant's  agreement  with  the  Plaintiff, 
provided  the  Plaintiff  would  consent,  and  on  certain  conditions  as 
to  some  decorative  repairs  being  done  by  the  Defendant. 

Shortly  after  the  date  of  this  agreement  the  Plaintiff,  at  the 
request  of  the  Defendant,  sent  him  the  draft  of  the  lease  which 
he  proposed  to  grant,  being  a  lease  to  Williams,  to  which,  the 
Defendant  was  made  a  party,  for  the  term  of  four,  eleven,  or 
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eigliteen  years^  with  covenants  by  the  Defendant  and  Williams  for  L.  JJ. 
tlie  payment  of  the  rent,  and  for  the  repairs^  painting,  and  paper-  1S68 
ing,  stipulated  for  by  the  original  agreement  between  the  Plaintiff  Moore 
and  the  Defendant.     The  Defendant,  upon  the  receipt  of  this  j^i^^-^l'j^j.r 

draft,  made  some  alterations  in  it,  and  struck  out  his  name  as  one   

of  the  parties  to  it,  and  he  then  forwarded  it  to  V/illiams,  but  it 
did  not  appear  that  the  Plaintiff  was  informed  of  the  Defendant's 
having  struck  out  his  name  from  the  draft,  although  he  was  told 
that  some  parts  of  it  had  been  struck  out,  as  not  being  mentioned 
in  the  ori2:inal  a^-reement.  At  the  time  when  the  draft  lease  was 
thus  forwarded  to  Williams,  he  was  on  the  point  of  going  to 
America.  He  did  not  approve  of  the  draft,  but  returned  it  to 
the  Defendant,  desiring  that  the  matter  might  stand  over  until  he 
returned.  Williams,  when  he  went  to  America,  left  his  ^vife  in 
the  occupation  of  the  villa.  She  paid  the  three  following  quarters' 
rent  to  the  Defendant,  who  handed  it  over  to  the  Plaintiff,  but 
subsequently  she  paid  the  rent  to  the  Plaintiff,  who  gave  receipts 
for  it  as  on  account  of  the  Defendant,  and  this  course  of  payment 
appeared  to  have  continued  for  some  time  after  the  year  1860, 
when  Williams,  as  it  appeared,  returned  to  this  country.  On  the 
9th  of  March,  1863,  the  Defendant  wrote  to  the  Plpintiff  in  these 
terms : — 

9th  March,  1863. 
"  My  deae  Sib., — As  the  first  seven  years  of  the  lease  of  Malvern 
Villa,  Eldon  Boad,  Kensington,  will  expire  at  Lady-day  next,  I  beg 
to  give  you  notice  [that  it  is  not  my  intention  any  longer  to  re- 
main your  tenant  of  that  house.  I  have  not  the  slightest  wish  to 
interfere  \\'itli  any  arrangement  that  may  exist  betv/een  you  and 
Mr.  Williams,  nor  have  I  written  to  him  on  the  subject,  nor  do  I 
intend  to  do  so,  if  you  will  kindly  acknowledge  the  receipt  of  this 
letter,  and  inform  mo  that  I  am  no  longer  responsible  in  any 
way.  I  write  this  as  a  matter  of  form  and  precaution,  as  I  believe 
all  my  responsibility  lias  long  ago  ceased.  With  compliments  to 
Mrs.  Moore,  I  remain,  my  dear  Sir,  very  truly  yours, 

F.  ]\Iarrable. 

"  David  Moore,  Esq.'' 

Tho  Plaintiff,  being  unable  to  get  cither  Williams  or  MarraUc 
to  do  tho  painting,  papering  and  repairs,  according  to  the  terms 
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L.  J  J.      of  the  original  agreement,  filed  the  present  bill  on  the  30th  of 
1866      November,  1864,  against  Marrahle  alone,  for  the  specific  perform- 
MooKE     ance  of  the  agreement  of  the  12th  of  August,  1856.    The  De- 
Mark^ble    fejiclant,  by  his  answer  to  the  bill,  relied  upon  the  agreement  of 
  the  12th  of  October,  1859,  as  haying  cancelled  the  original  agree- 
ment, and  he  insisted  that  even  if  the  original  agreement  was 
not  cancelled,  the  Plaintiff  had  lost  any  right  which  he  might 
otherwise  have  had  to  relief  by  lapse  of  time,  and  by  the  deter- 
mination of  the  term  for  which  the  lease,  if  granted,  would  have 
been  good  against  him.    The  evidence  in  the  cause  consisted 
mainly  of  the  affidavits  of  the  Plaintiff  and  of  the  Defendant. 

The  Plaintiff  deposed  as  follows  as  to  the  memorandum  of  the 
12th  of  October,  1859  : — "  I  met  the  Defendant  by  appointment  on 
Wednesday,  the  12th  of  October,  1859,  and  I  then  agreed  with 
the  Defendant  to  grant,  at  his  request,  an  agreement  for  a  lease  to 
the  said  Henry  Williams^  and  I  say  that,  although  it  is  the  fact  that 
the  Defendant  w^as  to  guarantee  the  rSnt,  that  being  the  matter  of 
greatest  consequence,  yet  it  M-as  never  agreed  or  understood  by 
me  that  the  Defendant  was  to  be  released  from  any  of  his  other 
obligations  under  his  agreement  with  me.  And  I  say,  at  the  con- 
clusion of  our  conversation,  the  Defendant  wrote  down  the  mem.o- 
randum  of  the  12th  of  October,  1859,  in  his  said  answer  stated, 
and  requested  me  to  sign  the  same,  which  I  did,  without  very 
closely  weighing  the  words  of  such  memorandum.  I  say  that,  if 
the  construction  of  such  memorandum  is  that  the  said  Frederick 
Marrable  was  to  be  released  from  all  his  obligations,  except  as  to 
the  payment  of  rent,  that  such  agreement  does  not  truly  ex- 
press what  was  agreed  to  by  me,  and  that  my  signature  thereto 
'  was  obtained  by  surprise ;  but,  nevertheless,  I  say  that  in  point  of 
fact,  if  such  last-mentioned  memorandum  bears  the  construction 
that  the  Defendant  puts  on  it,  or  is  binding  on  me,  then  I 
say  that  such  memorandum  was  a  memorandum  of  agreement 
between  me  and  the  Defendant  to  which  the  said  Henry  Williams 
was  no  party,  and  that  the  Defendant  never  procured  the  said 
Henry  Williams  to  take  a  lease  of  the  said  premises  from  me." 

The  Defendant,  on  the  other  hand,  by  his  answer  with  reference 
to  the  same  agreement,  stated  as  follows  : — 

"  After  some  further  correspondence  and  interviews  between  the 


mtAW  HEroRTs, 
1  March,  ISOiJ. 


VOL.  L] 


CHANGEKY  APPEALS. 


221 


Plaintiff  and  me,  a  clear  and  distinct  understanding  was  entered 
into  between  us,  that  instead  of  Mr.  Williams  taking  an  assign- 
ment of  the  said  agreement,  he  was  to  become  directly  the  tenant 
and  lessee  of  the  Plaintiff  in  lieu  of  me,  as  if  the  name  of  Mr. 
Williams  had  been  inserted  in  the  said  memorandum  instead  of 
mine,  but  that  I  was  to  give  the  Plaintiff  a  guarantee  for  the  pay- 
ment of  the  rent,  and  accordingly  the  Plaintiff  wrote  and  gave  me 
another  memorandum  as  follows,  that  is  to  say  : — " 

[Here  followed  the  memorandum  of  the  12th  of  March,  1859.]  \ 

The  Master  of  the  KoUs  on  the  hearing  of  the  cause  decreed 
specific  performance  of  the  agreement  of  the  12th  of  August,  1856, 
with  costs.    The  Defendant  appealed. 

Mr.  Southgate,  Q.G.,  and  Mr.  Archibald  Smith,  in  support  of  the 
decree : — 

The  Defendant  must  either  take  the  lease  himself,  according  to 
his  original  agreement,  or  procure  Williams  to  take  it ;  the  agree- 
ment to  accept  a  new  tenant  in  lieu  of  the  old  being  conditional 
on  the  new  one  coming  in.  The  result  of  a  contrary  conclusion 
would  be  most  unjust,  for  as  there  is  no  privity  of  contract  between 
the  Plaintiff  and  Williams,  the  Plaintiff  cannot  compel  Williams 
to  take  a  lease. 

Mr.  Selwyn,  Q.C.,  and  Mr.  /.  N.  Higgins,  for  the  Appellant : — 

This  is  a  bill  filed  for  performance  of  an  agreement  five  years 
after  the  substitution  for  it  of  another  agreement.  The  Defen- 
dant's tenancy  was  put  an  end  to  by  the  notice  of  the  9th  of 
March,  18G3,  the  option  to  determine  it  at  the  end  of  seven  years 
being  with  him :  Dann  v.  Spurrier  (1),  and  there  cannot  be 
specific  performance  after  the  end  of  the  term :  Walters  v.  Northern 
Coal  Mining  Company  (2).  Even  if  the  original  agreement  was 
not  put  an  end  to  by  that  of  the  12th  of  October,  1859,  the 
Plaintiff  cannot  have  specific  performance  of  it  after  such  delay 
and  acquiescence :  -Ileaphy  v.  Kill  (3) ;  Souihcomh  v.  Bishoj)  of 
Exeter  (4). 
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Mr.  Southgate,  in  reply. 

(1)  7  Vcs.  231. 

(2)  5  1).  M.  ^G.  G29,  G38. 


(3)  2  S.  &  S.  29. 
l-i)  G  Hare,  213. 
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L.  JJ.     Jan.  23.    Sir  J.  L.  Knight  Bsuce,  L.J. : — 

Witli  all  deference  to  the  Master  of  the  Eolls,  the  Plaintiff,  in 

Moore     my  opinion,  has  by  his  acts  and  conduct  so  complicated  and 
1?.  .... 
Makeable.  entangled  matters  in  connection  with  this  house  as  to  render 

specific  performance  impossible. 

Sir  J.  G.  Turner,  L.J.:— 

The  material  questions  upon  this  appeal  seem  to  me  to  be, 
what  was  the  effect  of  the  agreement  of  the  12th  of  October,  1859, 
and  how  the  case  is  affected  by  the  conduct  of  the  parties  since 
that  date.  As  to  the  effect  of  that  agreement,  considered  simply 
with  reference  to  the  terms  of  it,  there  cannot,  I  think,  be  any 
doubt.  Under. the  agreement  of  the  12th  of  August,  1856,  the 
Defendant  would  have  been  liable  for  the  rent  and  upon  the 
covenants  during  the  whole  term  of  the  lease ;  but  by  the  agree- 
ment of  the  12th  of  October,  1859,  he  was  to  be  liable  for  the  rent 
only,  and  not  upon  the  covenants.  The  two  agreements,  therefore, 
could  not  stand  together,  and  upon  the  face  of  them,  the  latter  can- 
not be  considered  otherwise  than  as  a  substitution  for  the  former. 

[His  Lordship  then  stated  the  evidence  of  the  Plaintiff  and 
Defendant  which  is  set  out  above]. 

Here,  then,  there  arises  a  material  difference  between  the 
parties  as  to  what  was  intended  to  be  done ;  but  the  agreement 
itself  is  clear  upon  the  point:  it  is  that  the  Plaintiff  is  to  accept 
Williams  as  tenant  in  lieu  of  the  Defendant,  and  although, 
perhaps,  there  is  not  much  in  the  conduct  of  the  Plaintiff  to 
corroborate  this  view,  what  he  says  in  his  cross-examination  goes 
far  to  support  it ;  and  there  is  not,  so  far  as  I  can  find,  anything 
in  his  conduct  which  is  inconsistent  with  it.  There  is  nothing, 
therefore,  which,  in  my  opinion,  can  countervail  the  express  terms 
of  the  agreement.  As  to  the  case  of  surprise  which  the  Plaintiff 
alleges,  I  can  see  no  foundation  for  it. 

The  only  remaining  question,  then,  is  as  to  the  effect  of  the 
Defendant  not  having  procured  Williams  to  take  the  lease.  Upon 
this  I  for  some  time  doubted,  and,  certainly,  I  am  not  prepared 
to  say  that  if  the  Plaintiff  had,  within  any  reasonable  time  after 
the  date  of  the  agreement  of  the  12th  of  October,  1859,  called 
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upon  the  Defendant  to  procure  Williams  to  execute  the  lease,  he 
might  not  upon  the  Defendant's  having  failed  to  do  so,  have 
insisted  upon  the  performance  of  the  original  agreement ;  but  the 
Plaintiff  did  not  do  this ;  he  allowed  matters  to  rest  as  they  were 
until  the  year  1863,  and  he  did  not  file  his  bill  until  the  end  of 
18G4;  and  I  do  not  think  that,  after  this  lapse  of  time,  it  was 
competent  to  him  to  treat  the  agreement  of  the  12th  of  October, 
1859,  as  a  nullity,  and  revert  to  his  rights  under  the  original 
agreement.  I  may  add,  that  the  notice  contained  in  the  letter  of 
the  9th  of  March,  1863,  which,  although  expressed  to  be  for  the 
determination  of  the  tenancy  under  the  original  agreement  at 
Lady-day,  1863,  must  have  been  intended,  and  known  to  have 
been  intended,  to  be  for  the  determination  of  it  at  Michaelmas, 
1863,  when  the  first  seven  years  expired,  seems  to  me  to  furnish 
very  strong,  if  not 'conclusive,  ground  against  the  Plaintiff's  right 
to  the  specific  performance  of  the  original  agreement.  Upon  the 
whole,  therefore,  with  all  respect  to  the  Master  of  the  EoUs,  my 
opinion  is  that  this  decree  cannot  be  maintained,  and  that  this  bill 
ought  to  have  been,  and  ought  now  to  be,  dismissed ;  but  I  think 
it  should  be  dismissed  without  costs,  and  without  prejudice  to  any 
remedy  at  law,  and  of  course  there  will  be  no  costs  of  the  appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Goode,  Kingdon,  &  Cotton. 
Solicitor  for  the  Defendant :  Mr.  St.  Bafbe  Bladen. 
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^liix>ping — Collision — Lord  Camjildrs  Act — Mcrdiant  Shipping  Acts. 
The  Merchant  Ship2)ing  llcpcal  AM,  1854,  ■which  roiioals  all  Acts  and 
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parts  of  Acts  inconsistent  \vith  the  Merchant  Shi])ping  Aict,  185-1-,  has  not 
the  effect  of  importing  into  Lord  CamphelVs  Act  the  limitation  contained 
in  tlic  Merchant  Shipping  Act^  1854,  of  a  shipowner's  liability  for  loss  of 
life  occasioned  by  collision,  so  as  to  keep  that  limitation  in  force  notwith- 
standing the  repeal  of  the  last-mentioned  Act,  butsnch  liability  is  now  subject 
only  to  the  limitations  contained  in  the  Merchant  Shipping  Act^  1S02. 
Appeal  from  (he  Master  of  the  Ivolls  dismissed. 

HIS  was  an  appeal  from  a  dccroo  of  the  Master  of  the  Eolls. 
The  Plaintiffs  wore  tlio  owners  of  a  bri:r  called  (ho  Edith 
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L.  J  J.     Mary,"  which  in  Feb.,  1864,  came  into  collision  with  a  vessel  called 
1805      the  "  Thomas  Barker,"  and  sunk  her.    The  crew  consisted  of  ten 
persons,  of  whom  eight  were  drowned.    The  bill  was  filed  against 
Thomas  Barker ,  the  owner  of  the  sunken  vessel;  the  personal 
representatives  of  such  of  the  drowned  seamen  as  had  left  personal 
representatives ;  and  the  owners  of  the  cargo.    It  alleged  claims  by 
Thomas  Barker  for  the  loss  sustained  by  him,  actions  by  the 
representatives  of  the  drowned  seamen  for  the  loss  of  their  lives 
and  of  their  clothes  and  property  on  board,  and  a  claim  by  the 
owners  of  the  cargo  for  the  loss  of  the  cargo,  and  prayed  that  the 
amount  of  the  Plaintiffs'  liability  in  respect  of  the  above  matters, 
according  to  the  Merchant  Shipping  Amendment  Act,  1862,  might 
be  declared  and  distributed  between  the  Defendants  and  all  other 
persons  who  should  establish  claims  against  the  Plaintiffs  in 
respect  of  the  above  matters  under  the  direction  of  this  Court ; 
and  that  in  the  meantime  the  Defendants  might  respectively  be 
restrained  from  the  actions  already  commenced,  and  from  com- 
mencing any  other  actions  against  the  Plaintiffs  touching  the 
above  matters.    All  claims  except  those  in  respect  of  the  loss  of 
life  were  settled  before  the  hearing.    The  Master  of  the  KoUs,  by 
his  decree,  declared  that  the  Plaintiffs  were  liable  for  damages  to 
an  amount  not  exceeding  £15  per  registered  ton  of  the  "  Edith 
Mary,"  and  gave  directions  consequent  upon  this  declaration, 
making  due  allowance  to  the  Plaintiffs  for  all  the  sums  they  had 
paid.    The  Plaintiffs  appealed  from  the  decree  so  far  as  respected 
this  declaration  and  the  directions  consequent  thereon.  The 
material  clauses  of  three  of  the  Acts  upon  which  the  arguments 
turned  are  referred  to  below  (1). 

(1)  The  Merchant  Shipping   Act,  (4.)  Where  any  loss  or  damage  is  by 

1854,  17  &  18  Yict.  c.  104. :  reason  of  any  such  improper  navigation 

Section  504.  No  owner  of  any  sea-  of  such   sea-going  ship  as  aforesaid 

going  ship,  or  share  therein,  shall,  in  caused  to  any  other  ship  or  boat,  or  to 

cases  where  all  or  any  of  the  following  any  goods,  merchandise,  or  other  things 

events  occur  without  his  actual  fault  or  whatsoever,  on  board  any  other  ship  or 

privity,  (that  is  to  say,)  boat ; 

be  answerable  in  damages  to  an  extent 

(3.)  Where  any  loss  of  life  or  personal  beyond  the  value  of  his  ship  and  the 

injury  is  by  reason  of  the  improper  freight  due  or  to  grow  due  in  respect  of 

navigation  of  such  sea-going  ship  as  such  ship  during  the  voyage  which  at 

aforesaid  caused  to  any  person  carried  the  time  of  the  happening  of  any  such 

in  any  other  ship  or  boat ;  events  as  aforesaid  is  in  prosecution  or 
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Mr.  Kdbhouse,  Q.C.,  and  Mr.  Bruce,  for  the  Appellants  : —  L.  JJ. 

There  was  no  pecuniary  liability  for  causing  a  person's  death 
till  Lord  Gamj)heirs  Act,  9  &  10  Vict.  c.  93.  Before  that  Act,  Glaholm 
the  liability  of  a  shipowner  for  damage  done  to  another  ship  and  Barkeu. 
its  cargo  by  collision  was  limited  to  the  value  of  his  ship  and  its 
freight ;  his  liability  for  personal  injuries  not  ending  fatally  was 
unlimited,  but  for  personal  injuries  ending  fatally  he  was  under  no 
liability.  After  the  passing  of  Lord  CamjpbeWs  Act,  his  liability 
for  injuries  causing  death  was  unlimited.  The  Merchant  Shijpjying 
Act,  185-1,  limits  his  liability  on  all  accounts  to  the  yalue  of  his 


contracted  for,  subject  to  the  following 
proviso  (that  is  to  say),  that  in  no  case 
where  any  such  liability  as  aforesaid  is 
incurred  in  respect  of  loss  of  life  or 
personal  injury  to  any  passenger,  shall 
the  value  of  any  such  ship  and  the 
freight  thereof  be  taken  to  be  less  than 
fifteen  pounds  \>q\-  registered  ton. 

Section  505  contains  provisions  as  to 
estimating  freight. 

The  Merchant  Shipping  Bepeal  Act, 
1854,  17  &  18  Yict.  c.  120  : 

Section  4.  There  shall  be  hereby  re- 
pealed the  several  Acts  and  parts  of  Acts 
set  forth  in  the  first  schedule  hereto  to 
the  extent  to  which  such  Acts  or  parts 
of  Acts  are  therein  expressed  to  be  re- 
pealed and  all  such  provisions  of  any 
other  Acts  or  of  any  Charters,  and  all 
such  laws,  customs  and  rules  as  are  in- 
consistent with  the  provisions  of  the 
Merchant  Shipping  Act,  ]854. 

Provided  that  such  repeal  shall  not 
affect — (Flere  follow  a  number  of  excej)- 
tions  not  bearing  upon  the  present 
question.) 

Lord  CampbelVs  Act  is  not  mentioned 
in  the  first  schedule  to  this  Act. 

The  Merchant  SKipf  ing  Act  Amend- 
ment Act,  18G2  (25  &  2G  Vict.  c.  G3), 
repealed  the  504th  and  505th  sections 
of  the  Merchant  Shipping  Act,  1854, 
and  by  the  54th  section  enacted  as 
follows:—  ^ 


Section  54.  The  owners  of  any  ship 
whether  British  or  Foreign,  shall  not, 
in  cases  where  all  or  any  of  the  follow- 
ing events  occur  without  their  actual 
fault  or  privity,  that  is  to  say, 

(3.)  Where  any  loss  of  life  or  personal 
injury  is  by  reason  o-f  the  improper 
navigation  of  such  ship  as  aforesaid 
caused  to  any  person  carried  in  any 
other  ship  or  boat ; 

(4.)  Where  any  loss  or  damage  is 
by  reason  of  the  improper  navigation  of 
such  ship  as  aforesaid  caused  to  any 
other  ship  or  boat,  or  to  any  goods, 
merchandise,  or  other  things  whatsoever 
on  board  any  other  ship  or  boat ; 
be  answerable  in  damages  in  respect  of 
loss  of  life  or  personal  injury  either 
alone  or  together  with  loss  or  damage  to 
ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  aggregate  amount  exceed- 
ing fifteen  pounds  for  each  ton  of  their 
ship's  tonnage,  nor  in  respect  of  loss  or 
damage  to  ships,  goods,  merchandise, 
or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury 
or  not,  to  an  aggregate  amount  exceed- 
ing eight  pounds  for  each  ton  of  the 
ship's  tonnage ;  such  tonnage  to  be  the 
registered  tonnage  in  the  case  of  sailing- 
ships,  and  in  the  case  of  steam-ships  the 
gross  tonnage  without  deduction  on 
account  of  engine  room. 
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L.  JJ.  ship  and  its  freight,  subject  to  a  proviso  that,  if  a  passenger  is 
1865  killed  or  injured,  the  value  .of  the  ship  and  freight  shall  not  be 
Glaholm  taken  at  less  than  £15  per  ton.  The  Merchant  Sliipinng  Bejpeal 
Barker  ■^^^>  1854,  repeals  all  Acts  and  parts  of  Acts  inconsistent  with 
— —  the  Merchant  Shipping  Act.  Lord  GampheTTs  Act  is  inconsistent 
v/ith  this  provision,  for  it  gives  full  damages ;  and  there  is  a 
manifest  inconsistency  between  this  and  an  Act  which  says  there 
shall  not  be  full  damages,  but  something  else.  Now,  the  SOdth 
section  of  the  Merchant  Shipping  Act  is  purely  negative,  it 
creates  no  liability.  Lord  CamjpheWs  Act,  therefore,  so  far  as 
regards  liability  for  collisions  at  sea,  was  repealed ;  and  the  repeal 
of  the  Merchant  Shijpping  Act,  1854,  does  not  revive  it :  13  &  14 
Yict.  c.  21.  But  if  this  be  not  the  correct  view,  then  we  say  that 
the  effect  of  the  Repeal  Act  of  1854  was  to  engraft  into  Lord 
CampbelFs  Act  a  proviso  that  the  shipowner  should  not  be  liable 
to  more  than  the  value  of  his  ship  and  freight,  unless  in  the  case 
where  a  passenger  w^as  injured  or  killed.  This  proviso  depends  on 
the  Bepeal  Act,  not  on  the  Merchant  Shipping  Act,  and  is  not 
affected  by  the  repeal  of  the  Merchant  Shipping  Act,  for  the 
Bepeal  Act  of  1854  repeals  Lord  CampheWs  Act,  not  so  far  as  it 
shall  be  inconsistent  with  such  Acts  as  shall  for  the  time  being  be 
in  force  with  respect  to  merchant  shipping,  but  so  far  as  it  is 
inconsistent  with  the  provisions  of  the  Act  of  1.854.  It  therefore 
permanently  engrafts  on  Lord  CampbeWs  Act  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  and  it  has  never  been  repealed, 
though  the  Merchant  Shipping  Act  has ;  and  even  if  it  had  been 
repealed,  the  partial  repeal  by  it  of  Lord  CampleWs  Act  would 
remain  unaffected  :  13  &  14  Yict.  c.  21. 

Mr.  Osborne,  Q.C.,  and  Mr.  Eacldan,  in  support  of  the  decree  : — 

There  is  no  such  inconsistency  between  Lord  GamphelVs  Act 
and  the  Merchant  Shipping  Act,  1854,  as  to  make  the  Bepeal 
Act  of  1854  have  the  effect  contended  for.  The  first  section  of 
Lord  CamplelVs  Act  says  nothing  about  the  quantum  of  damages, 
but  gives  a  right  to  bring  an  action  ;  a  limit  is  set  to  this  right 
by  the  Merchant  Shipping  Act,  lSb4-,  That  Act  having  been 
repealed,  the  limit  fixed  by  it  is  removed,  and  the  only  limit  now 
is  that  fixed  by  the  Act  of  1862,    Moreover,  the  terms  of  the  Act 
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of  1862  are  enough  of  tliemselves  to  create  the  liability  for  which  l.  JJ. 

we  contend,  without  the  aid  of  Lord  Gam]fi)elVs  Act.    If,  however,  i865 

w^e  are  thrown  upon  the  Act  of  1854,  we  contend  that  "pas-  glIiiolm 
senger"  includes  a  seaman :  The  Fusilier  (1).    The  Plaintiffs  are 
liable  up  to  £15  per  ton.    \Nixon  v.  Boberts  (2),  and  Dohree  v. 
Schroder  (3),  were  also  referred  to.] 

Mr.  Eobhouse,  in  reply. 


V. 

Barker. 


Jan.  18th.  Sir  G.  J.  Turner,  LJ.,  after  stating  the  facts,  pro-  isgg 
ceeded  as  follows: —  . 

The  appeal  is  by  the  Plaintiffs  from  this  decree,  so  far  as  respects 
the  declaration  and  the  directions  consequent  upon  it.  In  the 
course  of  the  arguments  upon  this  appeal,  several  Acts  of  Par- 
liament were  brought  under  our  consideration ;  Lord-  CamjMFs 
Act,  9  &  10  Vict.  c.  93;  the  Merchant  Bhipinng  Act,  1854-, 
17  &  18  Yict.  c.  104 ;  the  Merchant  Shi]);ping  Be^peal  Act,  1854, 
17  &  18  Yict.  c.  120 ;  and  the  Merchant  Shij^jping  Act  Amend- 
ment Act,  1862,  25  &  26  Vict.  c.  63;  and  the  Act,  13  &  14  Vict, 
c.  21  was  also  referred  to.  It  is  upon  the  provisions  of  these  Acts, 
and  as  I  think,  for  the  reasons  which  I  shall  presently  state,  upon 
the  provisions  of  the  four  first  of  them,  our  determination  of  this 
case  must  depend,  the  remedy  in  such  cases  as  the  present  being, 
as  was  properly  observed  at  the  bar,  altogether  statutory.  In 
dealing  with  this  case,  it  will  be  convenient  to  refer  to  these 
statutes  in  their  order  of  date.  Lord  CampheWs  Act  first  intro- 
duced into  the  law  of  this  country  a  remedy  in  case  of  injuries 
attended  with  the  loss  of  life ;  the  law  up  to  the  time  of  the 
passing  of  this  Act  having  stood  thus — that  in  case  of  death 
resulting  from  injury  the  remedy  for  the  injury  died  with  the 
person.  As  to  tliis  Act,  it  is  sufficient  for  the  present  purpose  to 
say  that  it  is  expressed  in  the  most  general  and  comprehensive 
terms;  and  that,  looking  to  the  terms  of  it,  there  can  be  no 
reasonable  doubt  that  it  was  meant  to  extend,  and  must  be  con- 
sidered to  have  extended,  to  loss  of  life  resulting  from  collisions 

(1)  11  Jur.  N.S.  289,  P.  C.  (2)  1  J.  ^  II.  739. 

(3)  0  Sim.  291;  2  M.  k  C.  489. 
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L.  JJ.  at  sea,  no  less  than  from  other  causes.  After  the  passing  of  this 
1863  statute,  therefore,  the  owners  of  sea-going  vessels  were  liable  for 
Gla^lm  loss  of  life  arising  from  collision  to  any  amount  which  a  jury 
might  assess  as  the  value  of  the  life.  This  was  the  state  of  the 
law  when  the  Merchant  Sliipjping  Act,  1854,  was  passed.  [His 
Lordship  then  stated  the  several  parts  of  Acts  set  out  in  the 
preceding  note.] 

That  the  provisions  of  these  statutes  involve  cases  of  this  de- 
scription in  some  perplexity  cannot,  I  think,  be  denied ;  but  it 
does  not  seem  to  me  that  the  perplexity  is  incapable  of  being 
unravelled.  It  was  first  argued  for  the  Appellants  that  the  pro- 
visions of  Lord  GamjpbelVs  Act  being,  as  it  was  insisted,  inconsistent 
with  the  provisions  of  the  Merchant  Shipping  Act,  1854,  the  4th 
section  of  the  Merchant  Shipping  Bepeal  Act,  1854,  must  be  taken 
to  have  repealed  Lord  GampbeWs  Act,  and  that  no  obligation  upon 
the  owners  of  ships  was  created  by  the  Merchant  Shipping  Act, 
1854,  the  provisions  of  that  Act  being  in  the  negative,  merely  that 
the  owners  should  not  be  liable  beyond  the  amounts  specified  in 
the  Act ;  and  on  the  other  hand  it  was  argued  on  the  part  of  the 
Eespondents  that  the  Merchant  Shipping  Act,  1854,  of  itself,  and 
independently  of  Lord  CampbelVs  Act,  created  a  liability  in  the 
owners  of  ships  to  the  extent  referred  to  in  the  Act.  Upon  this 
question,  whether  the  Merchant  Shipping  Act,  1854,  ought  to  be 
construed  as  having  of  itself,  and  independently  of  Lord  CampbelVs 
Act,  created  a  liability  in  the  owners  of  ships  to  the  extent  con- 
tended for,  or  otherwise,  I  do  not  think  it  necessary  for  us  to  give 
any  opinion  ;  for,  looking  to  the  course  of  legislation  to  which  I 
have  referred,  I  am  quite  satisfied  that  the  4th  section  of  the  Mer- 
chant Shipping  Bepeal  Act,  1854,  was  not  intended  to  repeal,  and 
did  not  repeal,  Lord  CampheWs  Act,  but  was  intended  and  operated 
only  to  modify  the  liability  which  attached  upon  the  owners  of 
ships  under  the  provisions  of  that  Act.  The  language  of  this 
4th  section  does  not  seem  to  me  to  be  in  any  degree  inconsistent 
with  this  view.  It  first  purports  to  repeal  the  Acts  and  parts  of 
Acts  mentioned  in  the  schedule  to  the  extent  to  which  they  are 
therein  expressed  to  be  repealed ;  and  there  is  no  mention  what- 
ever in  the  schedule  of  Lord  CampbelVs  Act,  although  some  of  the 
Acts  there  specified  are  repealed  as  to  particular  subjects,  and  it 
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would  obviously  have  been  perfectly  easy  to  specify  the  subject  as      L.  J  J. 
to  which  Lord  Gam^'helTs  Act  was  to  be  repealed,  if  it  had  been  18G6 
intended  to  repeal  it.    The  section  then  further  purports  to  repeal  Glaholm 
all  such  provisions  of  other  Acts  as  are  inconsistent  with  the  pro-  b^^ker 

visions  of  the  Merchant  Shipping  Act,  1854 ;  but  the  provisions  of   

Lord  CampheWs  Act  are  not  inconsistent  with  the  provisions  of  the 
Mercliant  Shipping  Act,  1804,  except  in  so  far  as  damages  might 
be  recoverable  under  the  former  Act  beyond  the  limit  which  is 
specified  in  the  latter.  Besides,  it  is  scarcely  possible  to  suppose 
that  the  Legislature,  if  it  intended  to  repeal  Lord  CamphelTs  Act, 
should  have  omitted  to  provide  in  express  terms  the  more  limited 
remedy  referred  to  in  the  Merchant  Shipping  Act,  1854.  I  am  of 
opinion,  therefore,  that  the  Appellants'  argument  on  this  point 
cannot  be  maintained. 

But  then  a  further  argument  was  raised  on  their  behalf,  for 
which  we  are  indebted  to  the  ingenuity  of  Mr.  Bruce.  •  He  argued 
that,  assuming  Lord  CampleWs  Act  to  be  modified  only  by  the 
504th  and  505th  sections  of  the  Merchant  Shipping  Act,  1854,  and 
not  repealed  by  the  Merchant  Shipping  Bepeal  Act,  1854,  the  modi- 
fications introduced  by  the  above  sections  ought  to  be  taken  to 
have  been  incorporated  into  Lord  CampheWs  Act,  and  that,  being 
so  incorporated,  they  must  subsist  notwithstanding  the  repeal  of 
the  above  sections  by  the  Merchant  Shipping  Amendment  Act.  I 
must  confess  that  in  the  complication  of  these  Acts  I  felt  at  the 
time  when  this  case  was  argued  in  some  degree  embarrassed  by 
this  argument ;  but  on  considering  it  I  am  satisfied  that  it  cannot 
be  supported.  The  modification  introduced  by  these  sections  is 
not  in  terms  incorporated  into  Lord  CamphelVs  Act.  It  must,  no 
doubt,  have  affected  tliat  Act  so  long  as  it  subsisted,  but  when  it 
was  destroyed,  its  effect  must  have  ceased.  Other'\>ise,  the  conse- 
quence would  be,  that  where  any  provision  of  an  Act  of  Parliament 
has  been  modified  by  a  subsequent  Act,  the  modification  would  not 
be  altered  without  at  the  same  time  repealing  or  altering  the 
original  Act,  a' proposition  which  cannot,  I  think,  be  maintained. 
With  respect  to  the  Act  13  &  14  Vict.  c.  21,  providing  that  where 
a  statute  which  has  repealed  other  statutes  is  itself  repealed,  the 
repeal  of  it  shall  not,  without  express  enactment,  operate  to 
revive  the  statutes  which  have  been  repealed  by  it,  a  provision  on 
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L.  JJ.  wMch  some  argument  was  attempted  to  be  raised  on  the  part  of 
1866  the  Appellants,  I  do  not  think  it  has  any  bearing  on  this  case, 
Glaholm  there  not  being,  in  my  opinion,  as  I  haye  already  stated,  any 
repeal  of  Lord  CampbeWs  Act.  The  argument  on  the  part  of  the 
Appellants  upon  this  point,  if  pushed  to  its  consequences,  would 
go  to  this  length,  that  Lord  Cam^helTs  Act  was  repealed  by  the 
Merchant  Shipping  Act,  1854,  sections  504  and  505,  and  was  not 
revived  by  the  repeal  of  those  sections  by  the  Merchant  Shipping 
Amendment  Act,  1862 ;  and  that  these  latter  Acts  being  in  the 
negative  only,  the  Eespondents  would  have  no  remedy,  a  con- 
sequence which,  in  my  opinion,  goes  far,  independently  of  what 
has  been  already  said,  to  shew  that  it  was  not  intended  to  repeal 
Lord  GamplelVs  Act,  or  that,  if  it  was  so  intended,  it  was  intended 
also  that  the  subsequent  Acts,  although  expressed  in  the  negative, 
should  operate  in  the  affirmative,  either  of  which  views  would  be 
fatal  to  this  appeal. 

The  Appellants  also  placed  some  reliance  on  the  general  policy 
of  the  law  in  favour  of  the  shipping  interest,  as  evidenced  by  early 
Acts  limiting  the  liability  of  shipowners ;  but  these  Acts  were  prior 
to  the  passing  of  Lord  CampheWs  Act,  and  were  repealed  by  the 
Merchant  Shipping  Bepeal  Act,  1854.  They  furnish,  therefore,  no 
evidence  of  the  policy  of  the  law  after  the  passing  of  Lord  Camp- 
heirs  Act,  except  that  the  repeal  of  them  is  certainly  not  favourable 
to  the  Appellants'  views.  I  may  add,  too,  that  we  can  only  judge 
of  the  policy  of'  an  Act  of  Parliament  from  the  words  in  vv'hich  it 
is  expressed. 

For  the  reasons  which  I  have  stated,  my  opinion  is  that  this 
appeal  is  altogether  groundless,  and  ought  to  be  dismissed  with 
costs. 

Sir  J.  L.  Knight  Bruce,  L.J. : — I  am  of  the  same  opinion. 

Solicitor  for  the  Plaintiffs  :  Mr.  IlicJcin. 
Solicitors  for  the  Defendants :  Messrs.  Young,  Maples,  &  Go. 
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In  re  LEEDS  BANKING-  COMPANY.  L.  jj. 

FEARNSIDE  AND  DEAN'S  CASE.  1865 

DOBSON'S  CASE.  -  ^ 

Dec.  15 ; 

Joint  Stock  Company — Winding  up — Contributory — Shares  taken  ly  Executors  f'^'^^- 17^8GG. 
— Personal  Liability  of  Executors. 

The  directors  of  a  Joint  Stock  Company  offered  tlicir  reserved  shares  to 
shareholders  and  the  executors  of  deceased  shareholders,  in  proportion  to  the 
amount  of  their  original  shares  : — 

Held,  reversing  the  decision  of  Kindersley,  V.C.,  that  executors  who 
accepted  shares  must  he  put  upon  the  list  of  contributories  in  their  own 
right,  and  not  in  their  representative  character. 

The  fact  that  the  new  shares  were  offered  to,  and  accepted  by,  the  executors 
in  their  representative  character,  and  that  the  directors  had  no  power  to  offer 
the  shares  to  them  in  any  other  character,  did  not  preclude  the  executors 
from  being  personally  liable  as  between  them  and  the  other  contributories. 

These  cases  were  brought  before  the  Lords  Justices  by  appeal 
from  two  orders  of  Yice-Chancellor  Kindersley  made  in  the  wind- 
ing up  of  the  Leeds  Ban  Jcing  Comjpany, 

The  company  was  established  under  the  provisions  of  the 
7  Geo.  4,  c.  46,  by  a  deed  of  settlement  dated  the  19th  November, 
1832.  The  capital  was  to  be  £100,000,  in  10,000  shares  of  £100 
each,  of  which  about  8000  were  allotted,  and  the  residue  reserved. 

At  a  meeting  of  the  directors  of  the  company,  held  on  the  2Gtli 
of  May,  1864,  it  was  resolved  to  issue  the  reserved  shares — one 
share  to  every  holder  of  five  shares  and  upwards  ;  and  at  a  meeting 
on  the  16th  of  June,  1864,  it  was  resolved  that  a  circular  should 
be  sent  to  all  the  shareholders  ofiering  these  shares  at  £30  each, 
being  a  premium  of  £15  per  share. 

In  pursuance  of  these  resolutions  the  following  circular  was 
addressed  to  tlie  shareholders  on  the  22Dd  of  June,  1864. 

"  Sir, — The  directors  of  the  Leeds  Banldng  Company  being  of 
opinion  that  it  'is  desirable  to  issue  tlic  reserved  shares,  have 
directed  mo  to  offer  you  one  share  for  each  five  shares  held  by 
you,  at  the  sum  of  £30  per  share.  As  you  hold  shares, 
you  are  entitled  to  of  the  new  shares.    I  shall  bo  obliged 

if  you  will,  within  fourteen  days  from  this  date,  sign  and  return 
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L.  JJ.  ^  me  tlie  annexed  form,  stating  whether  you  are  desirous  of  taking 

18G5  up  the  shares,  and  also  whether,  in  the  event  of  any  shares  remain- 

Fevrnside  ^^o'  y^^-^  ^^^'"^^     hsiYe  any  more  allotted  to  you.    If  so,  please  say 

Ai^'D  how  many.    If  taken  up,  the  amount  must  be  paid  to  the  hank  on 

Dean's  Case.  n       \  i 

Dobson'sCase.  or  before  the  1st  of  October  next  (ii  paid  before  that  time  interest 
at  £5  per  cent,  will  be  allowed),  and  the  shares  will  then  be 
entitled  to  one  quarter's  dividend  at  the  end  of  the  year." 

Appended  to  the  above  was  the  following  form  : — 

"  In  reply  to  your  circular  of  the  22nd  instant,  I  agree  to  take 
,        '  shares,  being  my  proportion  of  allotment,  and 

shares  in  addition,  if  I  can  have  them  on  the  terms  stated  in  your 
circular." 

The  facts  in  Fearnside  and  Deans  case  were  as  follows : — 

Edtvard  Fearnside  at  the  time  of  his  death  was  the  owner  of  ten 
shares  in  the  company,  and  by  his  will  dated  the  18th  of  March, 
1845,  he  gave  all  money  and  securities  for  money,  bank  shares, 
and  other  personal  estate  and  effects,  to  his  wife,  Sarah  Fearn- 
side, and  to  John  Dean  and  John  Long  field,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  trusts  therein  mentioned; 
there  was  no  clause  in  the  will  authorizing  the  executors  to  invest 
in  shares. 

The  testator  died  on  the  6th  of  August,  1861,  and  his  will  was 
proved  by  Sarah  Fearnside  and  John  Dean,  the  two  surviving 
executors. 

Soon  after  the  will  was  proved,  the  probate  was  taken  to  the 
Leeds  Bank,  and  the  names  of  the  executors  were  entered  in  the 
shareholders'  ledger  as  being  the  executors  of  Edivard  Fearnside.  • 

Ever  since  the  death  of  Edward  Fearnside  all  circulars  and 
notices  sent  from  the  bank  had  been  addressed  to  the  executors, 
who  had  received  all  the  dividends  on  the  shares,  and  the  receipts 
for  dividends  had  always  been  signed  by  them  or  one  of  them  as 
executors  of  Edward  Fearnside, 

In  June,  1864,  the  printed  circular  of  the  22nd  of  that  month, 
was  sent,  addressed  to  the  executors  of  Edward  Fearnside,  and 
the  form  appended  to  it  was  filled  up  and  signed  by  Sarah  Fearn- 
side and  John  Dean,  "  executors  of  the  late  Edward  Fearnside,"  and 
was  in  these  words : — 
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"  111  reply  to  yonr  circular  of  the  22nd  of  June,  I  agree  to  take      L.  JJ. 
two  shares,  being  my  proportion  of  allotment."  18G5 

Feaenside 

No  additional  shares  were  asked  for.  Deax^^ase. 

Shortly  afterwards  Sarah  Fearnside  paid  into  the  bank  £60  for  I>obson^ase. 
the  two  shares  so  allotted,  and  a  receipt  was  given  to  her  as 
executor  of  Edward  Fearnside. 

On  the  19th  of  September,  1864,  the  bank  suspended  payment, 
and  on  the  13th  of  October  an  order  for  winding  up  was  obtained. 

Sarah  Fearnside  and  John  Bean  were  placed  on  the  list  of  con- 
tributories  as  executors  of  Edward  Fearnside  in  respect  of  the  ten 
shares  which  he  held  at  the  time  of  his  death,  and  the  official 
liquidator  also  sought  to  have  them  put  on  the  list  in  their  own 
right  in  respect  of  the  two  additional  shares. 

The  special  circumstances  in  Dohsons  case  were  as  follows : — 

Mr.  Joseph  Bobson,  who  was  at  the  time  of  his  death  the  holder 
of  five  shares  in  the  bank,  died  in  March,  1846,  having  made  a 
will  dated  the  8th  of  January,  1846,  by  which  he  appointed  his 
sons,  Samuel  Bobson,  Bichard  Bobson,  James  Bobson,  and  John 
Thachrah,  joint  trustees  and  executors.  The  bank  shares  were  not 
mentioned  in  the  wdll,  nor  alluded  to  in  any  v,  ay. 

Three  of  the  executors  proved  the  will,  and  two  of  them,  Bichard 
Bobson  and  John  Thachrah,  were  still  living. 

All  the  dividends  declared  on  the  testator's  five  shares  subse- 
quently to  his  death  -were  received  by  Bichard  Bobson  or  John 
TJiachrah  as  liis  executors.  They  were  treated  throughout  as 
holding  the  shares  in  their  representative  capacity,  and  in  that 
capacity  they  were  placed  on  the  list  of  contributories  in  respect 
of  the  five  sharers  lield  by  tlicir  testator  at  liis  de<ith. 

The  will  of  the  testator  contained  no  clause  authorizing  tlie  in- 
vestm'ont  of  his  estates  in  sliares  of  any  company. 

The  printed  circuLir  of  the  22nd  of  June,  1864,  w;is  addn^ssed 
to  the  executors  of  Joseph  Bobson,  and  Avas  sent  to  Bichard  Bobson. 

On  the  24tli  of  June  Bichard  Bobson  signed  and  left  at  the  baidc 
the  form  appended  to  the  circuhir,  agreeing  to  take  one  more 
sluire,  being  his  proportion  of  allotment,  and  twenty  sliares  in 
addition  if  he  could  have  theiu  on  the  terms  stated  in  tluu'iivular, 
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L.  JJ.     and  lie  signed  it  as  executor  of  JosejpJi  Dobson.    At  the  same  time 
18G5      Bichard  Dobson  paid  at  the  bank  £30  for  the  one  share  so  allotted, 
FEAmJsiDE   ^^cl  the  following  receipt  was  given  to  him  : — 

AND 

Dean's  Case.     "  Paid  to  the  Leeds  BanTiing  Com])any  £30  on  account  of  Bichard 
Dobson  s  Case,  -q^-j^^^^       ^^^^  share  allotted,  the  certificate  to  be  given  on  the 
1st  of  October,  1864." 

Subsequently  Bichard  Bohson  received  another  circular  dated 
the  18th  of  July,  in  which  he'  was  informed  that  the  direc- 
tors had  allotted  to  him  one  additional  share  at  the  sum  of 
'  £30  in  addition  to  the  one  share  previously  accepted  by  him, 

making  his  number  of  new  shares  two,  and  a  clause  of  forfeiture 
was  added  in  case  of  non-payment  by  the  1st  of  October. 

This  circular  having  been  mislaid  by  Bichard  Bohson,  it  could 
not  be  ascertained  how  it  was  addressed,  whether  to  Bichard 
Bohson  only,  or  to  him  as  executor  of  Josejph  Bohson. 

On  the  26th  of  July  Bichard  Bohson  paid  at  the  bank  a  further 
sum  of  £30  •  for  the  share  mentioned  in  the  above  circular,  and 
a  receipt  was  given  to  him  "  on  account  of  executors  of  Josejph 
Bohson!' 

J".  ThacTcrah,  the  other  executor,  took  no  part  in  the  application 
for  the  additional  shares,  or  in  payment  of  the  money. 

The  official  liquidator  contended  that  the  two  executors  ought 
to  be  put  on  the  list  in  their  own  right  for  the  additional  shares. 

The  Yice-Chancellor  was  of  opinion  that  in  Fearnside's  Case 
the  two  executors  ought  to  be  put  on  the  list  as  executors,  but  not 
in  their  own  right.  In  Bohson  s  Case  his  Honour  held  that  Bichard 
Bohson  had  taken  the  additional  shares  as  executor,  and  was  not 
personally  liable,  and  that  as  the  other  executor  had  not  joined  in 
the  application,  the  estate  of  the  testator  was  not  liable,  and  the 
names  of  the  executors  must  be  struck  out  altogether  (1). 

(1)  His  Honour's  judgment  was  as  and  I  cannot  say  that  I  am  free  from 
follows : —  doubt  about  it.    However,  I  have  ar- 


Dobson's  Case. 


rived  at  a  conclusion  which  satisfies 
my  own  mind.    Many  of  the  facts  are 
This  case  is  far  more  difficult  than     the  same  as  in  AddineTTs  Case.  Joseph 
AddineWs  Case  (Law  Rep.  1  Eq.  225).     J)ohson  died  in  March,  1846,  at  which 
It  is,  in  fact,  a  new  and  peculiar  case,     time  he  was  the  holder  of  five  shares 
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From  these  decisions  the  official  liquidator  appealed.  The  two 
cases  were  argued  together. 


in  this  bank.   By  his  will  he  appointed 
four  executors  ;  but  at  the  time  of  the 
transaction  in  question,  there  were,  in 
fact,  only  two — one  having  died,  and 
one  other  not  having  proved  the  will. 
The  will  contained  no  special  bequest 
of  these  shares,  nor  any  mention  of 
them  at  all ;  and  there  was  no  power 
given  to  the  executors  to  invest  any 
of  the  assets  in  shares  of  a  public  com- 
pany.   From  the  time  of  the  death  of 
Samuel  Dobson,  the  third  executor,  the 
dividends  on  the  shares  which  had 
"been  held  by  the  testator  were  always 
received  by  Bichard  Dobson,  one  of 
the  surviving  executors,  who  was  the 
son  of  the  testator,  with  one  single 
exception,  when  the  dividend  was  re- 
ceived by  John  Thachrah.    The  re- 
ceipts by  Richard  Dobson  were  always 
signed  by  him  as  executor  of  Josej^h 
Dobson ;  and  the  single  receipt  by 
lhachrah  was  signed — "  For  self  and 
co-executor,  i?.  Dobson.'''    Now,  these 
shares  having  been  held  by  Joseph  Dob- 
son at  his  death  in  1846,  by  the  terms 
of  the  deed  of  settlement,  the  directors 
of  the  company  had  a  right  to  require 
the  executors  to  become  qualified  share- 
holders (as  it  is  called),  tliat  is,  not  to 
continue  the  holders  of  the  shares  in 
the  chai'acter  of  executors,  but  so  that 
the  company  might  look  to  them  as 
personally  liable  in  respect  of  them ; 
or,  otherwise,  that  they  should  sell  the 
shares.    That  was  the  right  of  the  di- 
rectors*; but  they  did  not  think  lit  to 
exercise  it;  for  during  nearly  twenty 
years  they  allowed  the  matter  to  remain 
in  statu  quo,  having  no  one  upon  the 
list  of  shareholders  as  the  owner  of  tlic 
shares,  so  as  to  bo  under  any  personal 
liability  in  respect  of  them  ;  but  they 
allowed  the  shares  to  stand  in  that  sort 
of  uncertain  state,  as  being  shares  be- 

T  1 


longing  to  two  persons  as  executors  ; 
and  they  continued  to  pay  them  the 
dividends,  which  by  the  terms  of  the 
deed  of  settlement  they  might  have  re- 
fused to  do. 

I  need  not  again  go  through  the  reso- 
lutions of  the  company,  nor  need  I  refer 
again  to  the  terms  of  the  circular  of  the 
22nd  of  June.    That  circular  was  not 
only  sent  to  every  person  having  shares 
in  his  own  right,  but  also  to  executors. 
In  the  present  case  it  was  addressed  to 
the  executors  of  J.  Dobson,  though  it 
was  sent  to  Richard  Dobson  alone.  On 
receipt  of  this  circular  Richard  Dobson 
called  at  the  bank,  and  delivered  the 
printed  form  appended  to  it,  signed  b}^ 
himself  as  executor  of  J.  Dobson,  and 
filled  up  in  this  way : — "  I  agree  to  take 
one  share,  being  my  proportion  of  allot- 
ment, and  twenty  shares  in  addition,  if 
I  can  have  them."    The  fact  of  the 
pronouns  "  I "  and  "  my  "  being  in  the 
singular  number,  is  accounted  for  by 
the  circumstance  that  thosa  w^ords  are 
part  of  the  printed  form.    He  signed 
himself  "  Richard  Dobson,  executor  of 
J.  Dobson^    The  addition  of  the  words 
"  Executor  of  J.  Dobson  "  was  in  ac- 
cordance with  the  intention  of  the 
parties.    The  directors  did  not  intend 
to  offer  any  shares  to  strangers  ;  and  it 
would  have  been  a  violation,  of  their 
duty  in  carr5dng  out  the  resolution,  if 
they  had  allowed  Richird  Dobson  to 
take  a  new  share  in  his  own  right. 
The  intention  was,  that  those  who  licld 
original  shares  should  have  the  benefit 
of  the  new  shares.    It  is  somewhat  sin- 
gular, that  the  matter  does  not  aj^pear 
to  have  ever  come  to  the  knowledge 
of  'Thachrah,  the  other  executor  ;  and 
lie  gave  no  authority  to  Richard  Dob- 
son to  accept  shares  on  behalf  of  the 
executors. 
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Dean's  Case. 
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The  clauses  of  the  deed  of  settlement  principally  relied  on  in 
aro-ument  were  the  following  : — 


The  case,  therefore,  stands  thus :  that 
Richard  Dobson  alone  received  the  let- 
ter, and  alone — without  any  commnni- 
cation  with  Thackrah — thought  fit  to 
return  the  answer,  signing  "  Biclmrd 
Bohson,  executor  of  J.  Dobson.'".  In 
reply,  a  similar  circular  to  that  Avhich 
was  forwarded  to  Addindl  was  sent  to 
llichard  Dobson;  but  owing  to  that  cir- 
cular having  been  lost,  we  cannot  ascer- 
tain how  it  was  addressed.  If  it  were 
necessary  for  a  jury  to  determine,  I 
think  they  would  come  to  the  conclu- 
sion that  it  was  addressed  to  B.  Dobson, 
as  executor ;  and  I  must  assume  that 
he  was  treated  as  executor.  Some 
stress  has  been  laid  on  the  terms  of  that 
circular — "  The  directors  have  allotted 
to  you  one  share  in  addition  to  the  one 
share  previously  accepted  by  you'^  But 
those  words  are  part  of  the  printed 
form ;  and  the  share  previously  allotted 
to  him  was  allotted  to  him  as  executor. 
When  Richard  Dobson  called  at  the 
bank  with  his  first  answer,  he  paid  the 
sum  of  £30  for  the  share  which  had 
first  been  allotted,  and  which  he  had 
accepted ;  and  when  he  paid  that  sum, 
he  received  a  paper  in  the  nature  of  a 
receipt,  which  had  at  the  foot  of  it — 
"  Paid  to  the  Leeds  Banking  Company, 
thirty  pounds,  on  account  of  Bichard 
Dobson,  for  one  share  allotted."  And 
when  the  additional  share  was  allotted 
to  him.  he  paid  a  further  sum  of  £30, 
and  received  a  similar  receipt ;  but  the 
£30  was  expressed  to  have  been  paid 
"on  account  of  executors  of  Joseph Dob- 
sony  It  appears  to  me  that,  through- 
out, the  matter  is  quite  consistent. 
The  directors  acted  consistently  with 
their  duties,  and  with  the  resolutions, 
and  with  the  objects  in  view,  namely, 
that  inasmuch  as  the  five  shares  were 
held  by  the  executors  of  Joseph  Dobson, 


without  having  been  called  upon  to  be- 
come qualified  shareholders,  the  allot- 
ments of  the  two  new  shares  were  in- 
tended to  be  made  to  them  in  their 
character  of  executors. 

The  same  observation  applies  in  this 
case  as  in  AddinelVs  and  in  BarreU^s 
Case,  that  in  the  allotment  of  the  extra 
share,  a  new  term  was  introduced  re- 
specting forfeiture  ;  but  in  this  case,  as 
in  Barrett's,  the  allotment  with  that 
new  term  was  accepted  by  payment  of 
the  money ;  therefore,  there  was  a  con- 
tract, not  only  with  respect  to  the  one 
share  first  allotted,  but  also  with  re- 
spect to  the  additional  share. 

Then  comes  the  question :  Is  Bichard 
Dobson  liable  to  be  put  on  the  list,  per- 
sonally and  individually,  in  his  own 
right  ?  Now,  I  think  it  is  clear  that 
neither  Dobson  nor  the  directors  had 
any  idea  or  intention,  when  this  cor- 
respondence was  passing,  that  Bichard 
Dobson  was  to  have  these  shares  in  his 
own  right.  All  the  res  gestce  are  in- 
consistent with  that  supposition ;  and 
particularly,  it  would  have  been  incon- 
sistent with  the  duty  of  the  directors 
to  have  allowed  it ;  and  I  think  it  would 
have  been  a  violation  of  the  7th  clause 
of  the  deed  of  settleraent,  which  ex- 
pressly prescribes  that  no  person  shall 
in  his  own  right  be  allowed  to  hold  less 
than  five  shares  at  any  one  time.  It 
has  been  contended,  indeed,  that  the 
latter  part  of  that  clause  contradicts 
that,  for  it  contemplated  the  caSe  of  a 
person  holding  less  than  five  shares. 
But  I  think  the  two  parts  of  the  clause 
may  be  reconciled  thus :  the  former 
part  of  the  clause  Avas  intended  to  pro- 
hibit the  directors  from  permitting  a 
man,  by  an  act  of  his  own,  to  acquire  for 
the  first  time  a  less  number  of  shares 
than  five ;  the  second  part  of  the  clause 
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Clause  7.  That  no  person  shall  in  his  own  right,  nor  shall  any      L.  J  J. 
firm  as  such  (except  this  company),  be  allowed  to  hold,  or  be  bene-  18G5 

~  Fearnside 


may  have  been  intended  lo  provide  for 
this  sort  of  case  :  suppose  a  man  held 
more  than  five  shares,  and  sold  all  but 
two  or  three,  in  that  way  he  might  still 
retain  less  than  five ;  but  he  would  not 
be  entitled  to  any  dividend  thereon 
imtil  he  should  have  acquired  so  many 
more  as  would  make  up  the  full  num- 
ber of  five  or  more. 

But  then  it  is  contended  that  Richard 
iJobson  stands  in  the  position  of  a  person 
representing  himself  to  be  the  agent  of 
another,  and  entering  into  a  contract  as 
such  agent,  having  no  authority  to  act 
as  agent ;  in  which  case,  it  is  insisted,  he 
would  render  himself  j^ersonally  liable 
to  perform  the  contract.  Whether  he 
would  or  would  not  be  so  liable,  I  do 
not  stop  to  consider :  for  I  cannot  regard 
Mr.  Dohsoii  as  representing  himself  to 
be  an  agent  at  all.  His  signing  the 
letter  as  executor  does  not  in  any  way 
represent  that  he  was  acting  as  agent 
for  any  other  person  or  jiersons.  Nor 
is  there  any  reason  for  supposing  that 
the  directors  regarded  him  as  acting  on 
that  footing.  Probably  it  never  oc- 
curred to  them  to  inquire  or  consider 
whether  there  Avas  any  otlior  ex(>cutor 
than  Richard  Dohson ;  and  aftliough  tlie 
will  had  been  left  with  the  coni[)any 
soon  after  the  testator's  death  (some 
eighteen  years  previously)  for  the  pur- 
pose of  entering  (lie  nmncsof  the  execu- 
tors, I  cannot  ;ittril)idi!  to  them  a  know- 
ledge of  the  contents  of  the  will,  except 
so  far  as  that  they,  at  that  time,  took 
note  of  the  fact  that  there  were  more 
executors  than  one.  '  It  comes  to  this, 
that  the  directors  and  Ridnird  Dohson, 
both  acting  with  perfect  houa  fdcs, 
took  the  chance  that  the  transaction 
was  all  regular,  and  that  it  would  be 
carried  out,  and  Dohsou  took  the  chance 
that  the  other  executor,  and  the  parties 


beneficially  interested,  would  concur  in  ^ 

what  he  had  done.    And  probably  these  Dobson'sCase. 

things  would  have  happened  had  not  the   

failure  of  the  bank  disconcerted  the 
intentions  of  both  parties. 

I  am  of  opinion  that  I  cannot  hold 
that  Dohson  has  made  himself  personally 
liable. 

Then  as  to  the  question  whether  he 
should  be  put  on  the  list  in  his  character 
of  executor — I  cannot  put  Dobson  alone 
on  the  list  as  executor,  because  that 
would  have  no  effect.  There  being 
more  than  one  executor,  I  must  put  both 
on  the  list  in  that  character  or  neither  : 
for  neither  is,  without  the-  other,  the 
legal  personal  representative  of  Mr.  Dob- 
son.  And  then,  so  far  as  Thachrah  is 
concerned,  I  do  not.  see  how  I  can  put 
him  on  the  list,  because  so  far  as  appears 
he  has  had  nothing  to  do  with  the 
transaction,  and  has  not  concurred  in 
subjecting  the  personal  estate  of  his 
testator  to  any  liability. 

The  result  is,  that  I  cannot  put  Dob- 
son  alone  on  the  list  either  in  his  indi- 
vidual or  in  his  representative  character, 
nor  can  I  put  him  on  the  list  jointly 
with  ThacJcrah,  because  1  cannot  put 
Tliackrah  on. 

Fearnside  and  Dean's  Cask. 
This  is,  in  some  respects,  very  much 
like  Dohso)i\s  Case.  The  resolutions  and 
cii'culars  are  the  same.  Edward  Fearn- 
side, the  testator,  was  the  owner,  in  1801, 
of  ten  shares,  and  by  his  will  a}ipointed 
his  wife,  Sarah  Fearnside,  and  John 
Dean,  anil  another  jierson  his  executors. 
Sarcth  Fearnside  and  t/ohn  Dean  proveil 
the  will,  and  wiM'e  thi>  (Mily  aeting  exe- 
cutors. In  tlu>  will  there  a[ipears  to 
be  so  far  a  ret\i\'nee  to  the  property  in 
question,  that  in  the  general  bequest  of 
personal  estate  the  tesfator  includes 


The  Law  Repobt^ 


1  Mabch,  1866« 


238  CHANCEEY  APPEALS.  [L.  E. 

L.  J  J.      ficially  interested  in  more  than  one  hundred  shares,  nor  less  than 
1865      five  shares,  at  any  one  time,  in  the  capital  stock  of  the  company  ; 
Feaknside   and  that  no  person  or  firm  (except  as  aforesaid)  holding  any  shares 
Dean's^Case.  company,  above  or  below  the  respective  numbers  above 

Dobson'sCase.  nientioned,  at  the  time  of  the  declaration  of  any  dividend  of 
profits,  shall  be  entitled  to  claim  or  receive  the  dividends  payable 
upon  or  in  respect  of  the  shares  hereby  prohibited  from  being  held 
as  aforesaid,  but  the  dividends  calculated  upon  such  prohibited 
shares  shall  be  added  to  the  capital  of  the  company,  and  form  part 
thereof. 

Clause  14.  That  the  husband  of  any  female  proprietor,  or  the 
executor,  legatee,  or  administrator  of  any  deceased  proprietor,  or 
the  guardian  or  trustee  of  any  proprietor,  or  the  assignee  of  any 
bankrupt  or  insolvent  proprietor,  shall  not,  as  such,  be  a  qualified 
proprietor,  in  respect  of  such  shares  as  shall  be  vested  in  him,  in 
any  of  the  aforesaid  capacities ;  but  any  such  husband,  executor, 
legatee,  administrator,  guardian,  or  trustee,  shall  be  at  liberty 
either  to  sell  and  dispose  of  such  shares,  in  manner  and  subject  to 
the  provisions  contained  in  these  presents,  or  to  become  a  proprietor 


""bank  shares,"  but  that  has  not  the 
least  effect  on  the  present  question.  As 
in  Dobsorts  Case,  there  is  no  authority 
to  invest  in  the  purchase  of  shares. 
Ever  since  the  death  of  the  testator  in 
1861,  the  company  have  allowed  matters 
to  remain  in  statu  quo.  They  have 
never  called  upon  the  executors  to 
qualify,  and  the  executors  have  heen 
allowed  to  receive  the  dividends ;  and 
they  signed  receipts  as  executors  of 
Edward  Fearnside. 

In  this  case,  as  in  Dobson's  (7ase,  there 
■was  an  entry  in  the  books  of  the  com- 
pany that  the  shares  were  in  the  hands 
of  Fearnside^ s  executors ;  therefore  in 
this  respect,  with  the  single  difference 
of  the  length  of  time  since  the  death  of 
the  testator,  it  is  the  same  as  Dobson^s 
Case.  The  circular  of  the  22nd  June, 
1864,  was  addressed  to  the  executors  of 
E.  Fearnside  ;  and  the  answer  accept- 
ing two  shares,  being  one  for  every  five 


original  shares,  but  not  asking  for  any 
additional  shares,  was  signed  by  both 
execiitors.  The  £60  for  the  two  shares 
was  subsequently  paid  into  the  bank, 
and  a  receipt  was  given  with  a  memo- 
randum that  the  money  was  paid  "  on 
account  of  Mrs.  Sarah  Fearnside,  execu- 
tor of  Edward  Fearnside.^'' 

All  the  reasons  which  I  referred  to  in 
Dobson's  Case  for  holding  that  he  could 
not  be  put  upon  the  list  of  contribu- 
tories  in  his  own  right,  apply  still  more 
strongly  to  the  present  case,  and  I  do 
not  think  it  necessary  to  repeat  them. 
I  cannot  put  SaraJi  Fearnside  and  John 
Dean  on  the  list  in  their  own  right. 

On  the  other  hand,  I  have  not  in  this 
case  the  difficulty  which  occurred  in 
Bobson's  Case,  to  prevent  my  putting 
these  two  persons  on  the  list  in  the 
character  of  executors.  I  am  of  opinion 
that  they  must  be  put  upon  the  list  as 
executors. 
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in  the  company  in  respect  of  sucli  shares,  on  giving  notice  in  writing      L  JJ. 
to  the  directors  for  the  time  being  of  his  desire  to  become  a  pro-  1865 
prietor,  whereupon  and  upon  otherwise  complying  with  the  pro-  Fearnside 
visions  contained  in  these  presents,  he  shall  be  admitted  and  pe^c^se. 
become  a  proprietor  of  such  shares,  and  shall  have  the  same  trans-  Dorson'sCase. 
ferred  into  his  name  accordingly.    But  any  such  husband,  executor, 
legatee,  administrator,  guardian,  or  trustee,  who  shall  not  elect  to 
become  a  proprietor  as  aforesaid,  and  also  the  assignee  of  every 
bankrupt  or  insolvent  proprietor,  shall  sell  and  dispose  of  the 
shares  vested  in  him  in  any  such  capacity,  and  shall  be  entitled 
to  receive  any  dividends  which  shall  have  become  due  on  such 
shares  befo]*e  his  title  to  the  same  shares  accrued;  but  no  divi- 
dends which  may  become  due  on  the  same  shares  after  his  title 
shall  have  accrued  shall  be  received  or  demandable  by  him. 

Clause  18.  That  every  present  and  future  subscriber  of  shares, 
and  every  purchaser,  transferree,  and  representative  becoming  a  pro- 
prietor of  shares,  shall  in  respect  thereof  execute  these  presents, 
and  every  supplementary  deed  or  deeds  of  accession  thereto  to  be 
approved  of  by  the  directors  for  the  time  being,  and  that  the 
number  of  the  shares  subscribed  for,  or  purchased,  or  held  by  each 
shareholder  shall,  at  the  time  of  executing  these  presents  or  such 
supplementary  deed  or  deeds  of  settlement,  be  marked  or  written 
opposite  to  his  name  as  subscribed  thereto ;  and  that  in  case  any 
of  the  present  or  future  subscribers,  or  any  purchaser,  transferree, 
or  representative  becoming  a  proprietor,  shall  neglect  or  refuse  to 
execute  the^e  presents,  or  any  such  supplementary  deed  or  deeds 
of  accession  thereto,  for  tlio  space  of  three  calendar  months  next 
after  notice  in  writing  shall  Jiavo  been  given  or  sent  to  him  for 
that  purpose  by  the  directors  for  the  time  being,  or  by  such  person 
as  they  shall  appoint  in  that  behalf,  it  shall  be  lawful  for  the 
directors  for  tlie  time  being  at  an,y  time  thereafter  to  declare  the 
sliares  of  such  person  so  neglecting  or  refusing,  and  all  benefit 
iind  advantage  thereof  or  incident  thereto,  forfeited  to  th(^  other 
members  of  the  company,  and  the  same  shall  be  forfeited  accord- 
ingly ;  and  the  person  so  neglecting  or  refusing  sliall  bo  excluded 
all  benefit  and  advantage  therefrom ;  and  the  directors  may  tliere- 
upon  retain  or  sell  tlie  same  for  tlie  bonelit  of  the  company,  unless 
such  directors  shall  in  their  discretion  think  fit  to  waive  such 
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L.  J  J.  forfeiture  according  to  the  proyision  for  the  remission  of  forfeitures 
1S65      hereinafter  contained. 


FSAKXSIDE 
AND 


Mr.  Glasse,  Q.C.,  and  Mr.  Cotton,  for  the  official  liquidator : — 

tosoNsclsE.  neither  of  these  cases  had  the  executors  power  to  invest  the 
~ —  testator's  money  in  bank  shares.  The  Court  will  not  presume 
them  to  have  been  guilty  of  a  breach  of  trust.  It  is  true  that  the 
offer  of  the  shares  was  made  to  them  as  executors ;  but  their  act 
in  accepting  them  was  on  their  own  responsibility.  They  became 
primarily  liable  to  the  company,  and  if  their  act  was  a  proper 
application  of  their  testator's  assets,  they  would  be  indemnified 
out  of  his  estate.  These  observations  apply  more  strongly  to 
JDohson's  Case,  because  there  Bichard  Bobson  acted  without  the 
concurrence  of  his  co-executor  :  Barrett's  Case  (1)  ;  Blaheleys  Exe- 
cutors Case  (2)  ;  Liverpool  Borough  Bank  v.  Walker  (3)  ;  Soares 
Case  (4);  Hitchcock's  Case  (5);  Bpences  Case  (6);  DrummoncVs 
Case  (7). 

Mr.  Baily,  Q.C.,  and  Mr.  Wickens,  for  the  executors  of  E.  Fearn- 
side  and  J.  Dohson : — 

The  shares  were  offered  to  the  executors  in  their  representative 
character.  The  directors  had  no  power  to  offer  them  in  any  other 
character.  Under  Clause  7,  no  person  could  become  a  shareholder 
for  less  than  five  shares.  The  new  shares,  therefore,  must  have 
been  allotted  in  the  same  right  as  the  old.  It  was  the  duty  of  the 
directors,  if  they  wished  the  executors  to  become  personally  liable, 
to  call  upon  them  under  Clauses  14  and  18  to  come  in  and  execute 
the  deed.  Until  that  was  done,  they  were  not  shareholders  in  the 
company :  Bunns  Case  (8). 

Mr.  Glasse,  in  reply. 


1866      .   Jan.  17.    SiE  G.  J.  Turnek,  L.J.,  after  referring  to  the  facts 
as  stated  above,  and  observing  on  the  satisfactory  manner  in  which 

(1)  2  Dr.  &  S.  415  ;  s.  c.  on  api3eal,  (5)  3  D.  G.  &  Sm.  92. 
13  W.  E.  826.  (6)  17  Beav.  203. 

(2)  3  Mac.  &  G.  726.  (7)  2  Giff.  189. 

(3)  4  De  G.  &  J.  24.  (8)  2  D.  F.  &  J.  275. 

(4)  2  J.  &  fl.  229. 
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all  tlie  material  facts  liad  been  brought  before  the  Court  upon  the      L.  JJ. 
admissions  of  the  parties,  without  obliging  the  Court  to  collect  18G6 
them  from  a  mass  of  affidavits,  continued  : —  Feaekside 

These  cases  are,  as  the  Yice-Chancellor  has  justly  observed,  very  deax  s  Cabe. 
peculiar  in  their  circumstances ;  but  I  think  they  may  well  be  I^obson^a&e 
decided  upon  principle.    It  will  be  convenient,  first,  to  deal  with 
the  case  of  Sarah  Pearnside  and  John  Bean. 

With  all  possible  respect  to  the  Yice-Chancellor,  from  whose 
judgment  we  have  but  rarely  occasion  to  differ,  I  have  been  unable 
to  satisfy  myself  that  the  order  putting  these  persons  upon  the 
list  as  executors  can  be  correct.  The  consequence  of  these  persons 
being  so  put  upon  the  list  must,  as  it  seems  to  me,  be  to  render  the 
estate  of  their  testator  liable  in  respect  of  these  shares.  So  long- 
as  they  stand  upon  the  list  as  executors,  it  would  not,  as  I  appre- 
hend, be  competent  to  them  to  dispute  the  liability  of  their 
testator's  estate  in  any  proceedings  which  the  official  liquidator 
might  institute  against  them  ;  but  so  far  as  any  thing  is  clear  in 
this  case,  it  is,  in  my  opinion,  quite  clear  that  the  estate  of  the 
testator  is  in  no  way  liable  in  respect  of  these  shares.  It  is  not, 
I  think,  any  answer  to  this  view  of  the  case  that  these  persons 
may  be  bound  to  indemnify  the  testator's  estate,  for  it  may  not  be 
in  their  power  to  do  so,  and  the  question  whether  this  order  is 
right  or  not  cannot  depend  upon  their  capacity  in  this  respect. 
If,  therefore,  these  persons  ought  not  to  be  put  upon  the  list  in 
their  individual  character,  they  ouglit  not,  as  it  seems  to  me,  to  be' 
put  upon  the  list  at  all. 

Ought  they  then  to  be  put  upon  the  list  in  their  individual 
character?  In  my  opinion — again  speaking  with  all  deference 
and  respect  to  the  Yice-Chancellor — they  ought.  The  character 
in  which  persons  ought  to  stand  upon  the  list  of  contributorics 
depended,  as  I  think,  until  tlic  passing  of  the  late  Act,  upon  tlie 
relation  in  which  th(^y  stood  to  tlie  other  contributorii^s ;  and 
though  the  late  Act  may  liav(!  extendiMl,  it  doi^s  not  seem  to  mc 
to  have  otherwise  altered,  the  principh*  upon  \\\\\A\  list  is  to 
be  made  up.  In  what  relation,  then,  did  these  pm-sons  stand  to 
the  other  contributories  of  this  company  when  the  order  for 
winding  up  the  jcompany  was  made?  Plainly,  as  it  seems  to 
me,  upon  the  footing  of  equal  liability  with  those  other  con- 
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L.  JJ.  tributories.  It  is  true  that  they  acquired  the  shares  as  executors, 
1866  but  the  question  is  not  in  what  character  they  acquired  the 
Feaenside  shares,  but  upon  what  terms  as  between  themselves  and  the  other 
Dean's  Case  contributories  they  held  them  when  so  acquired;  and  I  cannot  go 
Dobson'sOase.  the  length  of  holding  that  because  a  man  acquires  a  right  to 
shares  in  a  company,  or  partnership  as  executor,  he  will  hi} 
entitled  to  hold  them  upon  any  other  than  the  ordinary  terms. 
An  executor  may  carry  on  trade  as  executor,  but  he  is  not  the 
less  personally  liable  for  all  the  debts  which  he  may  contract  in 
the  trade ;  and  so  I  take  it  to  be  in  the  case  of  executors  entering 
into  partnership  both  as  to  their  liability  to  creditors,  and  as  to 
the  relation  in  which  they  stand  towards  their  partners.  To  put 
a  case  strictly  analogous  to  the  present :  Three  persons  enter  into 
partnership;  they  agree  that  each  shall  take  one-fourth  of  the 
profits,  and  that  the  remaining  fourth  shall  not  be  divided,  but 
may  at  any  future  time  be  taken  by  any  of  them  as  they  may 
afterwards  agree;  and  further,  that  the  partnership  shall  not  be 
determined  by  the  death  of  any  of  them.  One  of  the  partners 
dies.  The  surviving  partners  offer  the  reserved  share  to  his 
executors,  and  the  executors,  without  any  authority  under  the 
will  to  do  so,  accept  the  share.  Could  it  be  contended  that,  as 
•  between  them  and  the  surviving  partners,  they  would  be  liable 
in  respect  of  this  share  only  to  the  extent  of  the  assets  of  the 
deceased  partner?  I  think  very  clearly  not,  and  so  I  think  it 
iiiust  be  in  the  principal  case.  I  do  not  mean  to  say  that  the 
liability  might  not  be  so  restricted  by  express  provisions,  or  that 
in  this  case  it  might  not  have  been  so  restricted;  but  I  think 
that  something  much  more  strong  than  is  to  be  found  in  this  case 
would  be  necessary  so  to  restrict  it. 

It  was  argued,  in  support  of  this  order,  that  these  shares  were  a 
mere  accretion  to  the  original  shares,  to  be  held  as  the  original 
shares  were  held,  and  that  to  make  these  executors  personally 
liable  in  respect  of  them,  would  be  to  alter  the  contract  on  which 
the  shares  were  taken ;  but  if,  as  has  seemed  to  me  to  be  the  case, 
these  shares,  though  acquired  by  these  persons  as  executors,  ought 
to  be  taken  to  have  been  held  by  them  in  their  own  right,  this 
argument  does  not  affect  the  case. 
^  It  was  further  argued  in  support  of  the  order,  that  these  shares 
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being  less  in  number  tban  five,  could  not  be  beld  by  these      L.  JJ. 
executors  in  their  own  right  by  reason  of  the  7th  clause  of  the  1866 
deed,  which  provides  [his  Lordship  read  the  clause];  but  this  fearnside 
argument,  again,  points  to  the  right  to  acquire  the  shares,  and  ^e^'s^^se 
not  to  the  consequences  resulting  from  the  acquisition  of  them.  Dobson'sCase. 

The  14th  and  18th  articles  of  the  deed  vvere  also  relied  on  to 
shew  that  these  persons  never  became  members  of  the  company ;  but 
there  was  a  complete  contract  by  them  to  take  the  shares,  as  we  held 
in  Barrett's  Case  (1) ;  and  if  it  was  necessary  to  decide  the  questions, 
the  14th  article  of  the  deed  seems  to  me  to  apply  only  to  shares 
devolving  to  executors ;  and  the  18th  article,  whatever  its  effect 
may  be  as  to  creating  a  right  to  forfeit  shares  on  neglect  or 
refusal  to  execute  the  deed,  does  not,  as  I  think,  prevent  the 
acquisition  of  the  shares.  Assuming  that  these  executors 
acquired  no  title  to  hold  the  shares  in  their  own  right,  or  that 
they  were  misled  in  supposing  that  they  could  hold  them  as 
executors,  these  are  matters  which  would  go  no  further  than  to 
give  them  a  right  to  set  aside  the  purchase  on  taking  proper  pro- 
ceedings for  that  purpose ;  but  no  such  proceedings  have  been 
taken,  and  we  can  only  deal  with  the  case  as  it  stands.  I  desire, 
however,  not  to  be  understood  as  intending  to  give  the  least 
encouragement  to  any  such  proceedings. 

What  I  have  said  as  to  the  case  of  Fearnside  and  Dean,  applies 
no  less  to  Dohsons  Case,  and  in  my  opinion,  therefore,  both  these 
orders  ought  to  be  discharged,  and  both  these  parties  must  be  put 
upon  the  list  in  their  individual  character ;  but  having  regard 
to  the  opinion  of  the  Yice-Chancellor,  and  to  this  being  a  case 
selected  for  the  purpose  of  settling  a  general  principle,  I  think 
we  may  properly  allow  tlie  costs  of  all  parties  of  these  appeals  to 
be  paid  out  of  the  estate. 

Sir  J.  L.  Knight  Bruce,  L.J. : — I  agree. 

Solicitors  for  the  official  b'quidator :  Messrs.  Freshjield  tl;  Newman. 
Solicitors  for  the  contributorics  :  ^Messrs.  Torr  tO  Co. 


(1)  13  W.  11.  82G. 
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L.  jj.  DUEELL  V.  PKITCHAED. 

1865  Mandatory  Injunction — Injury  completed  hefore  Bill  filed — Damages — 

JVoi;.23^4,2o.  21  &  22  Vict.  c.  27—25  &  26  Vict  c.  42. 


Dec.  5,  22. 


There  is  no  rule  whicli  prevents  the  Court  from  granting  a  Mandatory 
injunction  where  the  injury  sought  to  be  restrained  has  been  completed  before 
the  filing  of  the  bill ;  and  there  is  no  difference  in  this  respect  between  injury 
to  easements  and  to  other  rights.  But  the  Court  will  only  grant  such  an 
injunction  to  prevent  extreme  or  very  serious  damage. 

Under  Sir  H.  Cairns's  Act  (21  &.22  Vict.  c.  27)  it  is  discretionary  with 
the  Court  whether  it  will  award  damages  or  leave  the  Plaintiff  to  obtain  them 
at  law. 

Under  Mr.  Ixolfs  Act  (25  &  26  A^ict.  c.  42),  where  a  plaintiff  has  at  the 
time  of  filing  his  bill  no  ground  for  equitable  relief,  the  suit  is  improperly 
brought  into  equity,  within  the  meaning  of  the  Act,  and  the  Court  will  leave 
the  question  of  damages  to  a  court  of  law. 

TL  HE  Plaintiffs  in  this  case  were  the  owners,  as  devisees  in  trust 
under  the  will  oi  Jolm  Stables,  of  two  houses,  Nos.  32  and  33,  on 
the  west  side  of  Bathhone  Place,  Oxford  Street  The  back  premises 
of  these  houses,  which  were  used  as  workshops,  looked  upon  a  Mews 
called  Glanville  Mews,  running  from  north  to  south  between 
Bathhone  Place  and  Neivman  Street.  The  Plaintiffs  were  also  the 
owners  of  the  premises  at  the  southern  extremity  of  the  Mews. 

The  buildings  forming  the  w^est  side  of  Glanville  Mews,  opposite 
to  the  backs  of  Nos.  32  and  33,  Bathhone  Place,  and  also  the 
ground  and  soil  of  the  Mews  itself,  subject  to  a  right  of  way 
for  the  Plaintiffs  through  the  Meivs,  belonged  to  the  Defendant, 
Henry  Pritchard,  and  the  buildings  were  used  by  him  as  livery 
stables. 

The  whole  of  these  premises  formerly  belonged  to  Deborah  Bohsoli 
and  John  Stables,  as  tenants  in  common  in  fee,  but  by  a  deed  of  par- 
tition dated  the  24th  February,  1853,  the  part  now  the  property 
of  the  Plaintiffs,  was  conveyed  in  severalty  to  John  Stables ;  and  the 
part  now  the  property  of  the  Defendant,  was  conveyed  to  Deborah 
Dohson,  subject  to  a  right  of  way  for  John  Stables,  his  heirs  and 
assigns,  with  and  without  horses,  carts,  and  carriages,  through  and 
along  the  Mews. 

At  the  date  of  the  partition  deed,  and  for  some  years  before, 
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the  surface  of  the  Mews,  which  was  about  twenty  feet  in  width,  was      L.  JJ. 
partially  covered  by  a  lean-to  or  shed  projecting  from  the  stables  1865 
about  half-way  across  the  Mews,  opposite  to  the  back  of  the  houses  Dueell 
in  Batlibone  Place,  and  supported  by  wooden  posts.    The  roof  of 
this  shed  sloped  downwards  from  the  stables,  and  was  of  the  height 
of  about  18  feet  at  the  back  nearest  the  stables,  and  about 
13  feet  6  inches  at  the  front,  or  lowest  part.    The  shed  did  not 
extend  along  the  whole  length  of  the  Mews,  but  between  its 
southern  end  and  the  southern  extremity  of  the  Mews  was  an  open 
space,  part  of  which  was  occupied  by  a  dung-pit,  about  ten  feet 
square. 

In  July,  1863,  the  Defendant  commenced  building  on  the 
premises  belonging  to  him,  and  on  the  site  of  the  shed,  and  on  the 
ground  a  foot  or  two  in  advance  of  it,  he  erected  a  new  brick 
building  of  greater  height  and  length  than  the  old  shed.  The 
height  of  the  front  of  the  new  building,  facing  the  -back  of 
Plaintiffs'  houses,  was  about  20  feet,  and  the  height  of  the 
middle  of  the  roof  about  25  feet,  and  it  extended  southwards 
so  as  to  cover  over  the  space  formerly  left  oj^en.  The  new^ 
building  was  begun  on  the  18th  July,  1863,  but  no  complaint  was 
made  of  it  until  the  5th  September,  when  Mr.  Loaden,  the  solicitor 
of  the  Plaintiffs,  wrote  to  the  Defendant,  complaining  of  the  new 
building  as  obstructing  the  light  coming  to  the  rear  of  the  houses. 
No.  32  and  33,  Batlibone  Place,  and  requesting  that  the  building- 
might  be  stopped.  At  that  time  tlie  walls  had  been  carried  to 
their  full  height,  but  the  building  Avas  not  completed. 

Some  furtlier  applications  to  the  same  effect  were  afterwards  made 
by  Mr.  Loaden,  but  nothing  was  done  upon  them  ;  and  on  the  11th 
October,  1863,  Mr.  Loaden  died. 

On  the  3()th  October,  Messrs.  Parlcer,  the  Plaintiffs'  solicitors, 
who  had  succecided  Mr.  Loaden,  called  on  the  Defendant's  solicitor 
and  renewed  the  complaints  on  the  subject  of  the  building,  and  a, 
further  correspondence  took  place,  which  continued  till  the  cud 
of  November*,  butr  without  inducing  the  Defendant  to  (h^sist  from 
his  buihling,  whiclv  was  com})let(Ml  before  the  2()th  of  tliat  month. 
The  Plaintiffs  accordingly  filed  ihv'w  bill  on  llie  Sth  .lamiary,  18()4. 

The  complaint  of  the  Plaintiffs  was  not  conliucHl  to  the  loss  by 
the  tenants  of  light  and  air,  but  they  also  alleged  that  the  Plain- 
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L.  JJ.  tiffs'  right  of  way  along  the  Mews  had  been  injured  by  the  new 
1865  building,  which  prevented  carts  and  waggons  from  turning  round  in 
jJ^LL  tlie  Mews;  and  that  it  had  been  further  obstructed  by  the  Defendant 
having  allowed  van^  and  carriages  to  stand  in  the  Mews.  The  bill 
(as  amended)  prayed  that  the  Defendant  might  be  restrained  from 
permitting  the  new  building  to  continue  or  remain  in  its  present 
state,  and  that  he  might  be  ordered  to  pull  down  and  remove  or 
alter  the  same,  and  to  restore  the  Mews  and  buildings  to  the  state 
they  were  in  prior  to  the  erection  of  the  new  building.  It  also 
prayed  that  the  Defendant  might  be  restrained  from  erecting  any 
building  in  such  a  manner  as  to  obstruct  or  interfere  with  the  right 
of  way  of  the  Plaintiffs,  or  the  free  access  and  circulation  of  light 
and  air  to  any  of  the  Plaintiffs'  houses ;  and  that  the  Defendant 
might  be  restrained  from  blocking  up  or  obstructing  the  right  of 
way  by  keeping  or  placing  in  the  Mews  any  flys,  horses,  or  carriages, 
or  by  any  other  means.  The  bill  also  prayed  that  damages  might 
be  awarded  to  the  Plaintiffs  for  the  injury  and  expense  they  had 
sustained. 

The  Defendant  by  his  answer  admitted  the  main  facts  stated  in 
the  bill,  but  he  denied  that  he  had  caused  any  material  obstruc- 
tion either  to  the  free  access  of  air  and  light  or  to  the  Plaintiffs' 
right  of  way.  Botl^  parties  entered  into  evidence,  the  effect  of 
which  is  stated  in  the  judgment  of  Lord  Justice  Turner. 

The  Master  of  the  EoUs,  before  whom  the  cause  was  heard,  was 
of  opinion  that,  admitting  that  the  Plaintiffs  had  proved  that 
they  had  received  material  injury  from  the  Defendant's  building, 
they  were  not  entitled  to  an  injunction,  by  reason  of  the  works 
having  been  entirely  completed  before  the  4)111  was  filed:  and 
that,  as  they  were  entitled  to  no  substantial  relief  in  equity,  their 
claim  for  damages  failed  also  (1). 

From  this  decree  the  Plaintiffs  appealed. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Hardy,  for  the  Plaintiffs  : — 

The  evidence  proves  that  there  is  substantial  obstruction  both 
to  the  right  of  way  and  to  the  light  and  air.  Although  the 
building  was  completed  before  the  bill  was  filed,  we  are  entitled  to 
a  mandatory  injunction.    It  is  an  established  head  of  equity  that 

(1)  The  case  is  repDrted  13  W.E.  981. 
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such  injunctions  should  be  granted  where  the  damage  to  the 
Plaintiff  is  substantial  and  continuing.  The  distinction  drawn  by 
the  Master  of  the  EoUs  between  this  case  and  Laivrence  v.  Austin  (1), 
that  in  the  latter  case  something  still  remained  to  be  done  by  the 
Defendant,  rests  on  no  sound  principle.  East  India  Company  y. 
Vincent  (2),  Bdbinson  v.  Lord  Byron  (3),  Lane  v.  Newdigate  (4), 
BanMn  v.  HusMsson  (p),'  Spencer  v.  London  and  Birmingham  Bail- 
way  Company  (6),  Blahemore  v.  Glamorganshire  Canal  Naviga- 
tion (7),  Earl  of  Mexborough  v.  Bower  (8),  BanJcen  v.  East  and 
West  India  DocJcs,  &c.,  Bailway  Company  (9),  Great  North  of 
England,  &c.,  Bailway  Company  v.  Clarence  Bailway  Company  (10), 
Greatrex  v.  Greatrex  (11),  Warden  of  Dover  Harlour  v.  South  Eastern 
Bailway  Company  (12),  Hervey  v.  Smith  (13),  Gale  v.  Abhott  (14), 
Phillips  V.  Treeby  (15). 

And,  even  if  through  acquiescence  or  delay  the  Plaintiffs  have 
lost  their  right  to  an  injunction,  they  are  entitled  to  damages 
under  Sir  E.  Cairns  s  Act,  21  &  22  Yict.  c.  27,  and  Mr.  Bolfs  Act, 
25  &  26  Yict.  c.  42  ;  Johnson  v.  Wyatt  (16),  Isenberg  Y.East  India 
House  Estate  Company  (11).  Before  the  passing  of  those  Acts  the 
Court  was  reluctant  to  grant  a  mandatory  injunction,  lest  it 
should  become  the  instrument  of  extortion,  but  now  there  is  no 
such  danger,  as  the  Court  assesses  the  damages  itself.'  The  effect 
of  Mr.  Bolt's  Act  is  that  it  renders  Sir  S.  Cairns  s  Act  imperative. 
If  the  Court  has  jurisdiction,  the  Plaintiff  may  claim  damages, 
even  though  the  Court  may  not  think  it  a  case  for  an  injunction. 
The  clause  in  Mr.  Bolfs  Act  (section  4)  permitting  the  Court  to 
refuse  relief  if  the  matter  has  been  improperly  brought  into 
equity,  refers  to  cases  in  which  the  Court  has  no  jurisdiction,  not 
to  those  in  which  the  Court  may,  on  the  particular  merits,  think 
an  injunction  inexpedient. 
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L,  JJ.        Mr.  Selwijn,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Defendant : — 
1865  'sj^Q  contend  that  there  has  been  no  obstruction  to  the  Plaintiffs' 

DuRELL     right  of  way,  and  that  the  interference  with  the  light  and  air  is 
Pritchard   trivial.    The  Court  will  not  grant  an  injunction  unless  the  injury 

  is  substantial:  ClarJce  v.  ClarJc  (1),  Curriers''  Comjpany  v.  Cor- 

hett(2).  And  see  Jessel  v.  Chaplin  (S)  in  the  Court  of  Exchequer. 
A  mandatory  injunction,  as  a  general  rule,  is  never  granted  where 
the  act  complained  of  is  completed  before  the  filing  of  the  bill : 
Deere  v.  Guest  (4),  Hindleij  v.  Emery  (5),  Jackson  v.  BuTce  of 
Netvcastle  (6).  In  all  cases  where  such  an  injunction  has  been 
granted  there  has  been  some  other  equitable  ingredient,  as  fraud, 
surprise,  contract,  or  the  violation  of  an  Act  of  Parliament. 
The  cases  cited  on  the  other  side  are  instances  of  this.  The  delay 
would  in  itself  be  a  bar  to  the  Plaintiffs  succeeding  in  this  suit. 

If  the  Plaintiffs  have  no  equity  for  an  injunction,  the  bill 
cannot  be  sustained  under  Sir  H.  Cairns  s  and  Mr.  Bolfs  Acts. 
Sir  H.  Cairns  s  Act  only  enables  the  Court  to  give  damages  in 
cases  where  it  could  in  its  ordinary  jurisdiction  grant  an  injunc- 
tion ;  but  it  does  not  apply  to  cases  where  the  Court  could  not 
grant  an  injunction  :  Johnson  v.  Wyatt  (7),  Attorney- General  v. 
Sheffield  Gas  Consumers  Comjpany  (8). 

Mr.  Baggallay,  in  reply. 


Dec.  22.  SiK  G.  J.  Turnee,  L.  J.,  after  stating  the  facts  of  the 
case,  and  referring  to  the  pleadings  in  the  cause,  continued : — 

There  is  evidence  in  the  cause,  both  on  the  part  of  th^  Plaintiffs 
and  of  the  Defendant.  The  witnesses  on  the  part  of  the  Plaintiffs 
speak  generally  to  obstruction  arising  from  the  Defendant  placing 
vans  and  carriages  in  the  Mews,  or  allowing  them  to  stand  the;'e, 
and  to  inconvenience  arising  from  waggons  and  carts  being 
unable  to  turn  in  the  Mews  in  consequence  of  the  Defendant's 
buildings  ;  but  it  is  evident  from  the  testimony  of  these  witnesses 


(1)  Ante,  p.  16. 

(2)  13  W.  Ft.  1056. 

(3)  4  W.  E.  610  ;  2  Jur.  (N.S.)  931. 

(4)  1  My.  &  Cr.  516. 


(5)  Law  Eep.  1  Eq.  52. 

(6)  12  W.  E.  1066;  10  Jur.  (KS.)  688. 

(7)  12  W.  E.  234;  33  L.  J.  Cli.  394. 

(8)  3  D.  M.  &  a.  304. 
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that  there  has  always  been  difficulty  in  turning  carts  and  carriages  L.  J. J. 
in  the  Mews.  Some  of  the  Plaintiffs'  witnesses  also  speak  to  the  isco 
diminution  of  light  and  air  coming  to  the  back  of  the  Plaintifis'  Durell 
houses ;  but  most  of  the  witnesses  speak  of  this  in  general  terms, 
that  the  light  and  air  is  considerably,  or  materially,  or  seriously, 
diminished.  It  is  said,  however,  in  the  affidavit  of  one  or  two  of 
them,  that  in  the  winter  months  there  is  a  loss  of  an  hour's  day- 
light in  the  afternoon.  On  the  other  hand,  B.  Wheeler,  one  of  the 
witnesses  on  the  part  of  the  Defendant,  states  : — "  I  say  that  there 
is  not  now  more  difficulty  or  inconvenience  of  turning  round  carts 
and  carriages  in  the  said  Mews  than  there  was  before  the  erection 
by  the  Defendant  of  the  said  new  buildings."  And  again,  "  During 
the  progress  of  the  said  new  buildings,  or  at  any  time  since,  I 
never  heard  of  any  complaint  on  the  part  of  any  of  the  tenants 
or  occupiers  of  the  houses  at  the  back  of  Batlibone  Place,  that  the 
erection  of  the  said  new  buildings  would  obstruct  the  light  or  air 
at  any  of  the  back  windows  of  these  houses,  or  any  other  com- 
plaint of  the  said  new  buildings ;  but  on  the  contrary,  some  of 
the  tenants  of  the  houses  in  Batlibone  Place,  abutting  on  the  Meivs, 
have  expressed  themselves  as  pleased  with  the  alterations  of  the 
Defendant's  premises,  observing  that  the  new  erection  looked  much 
nicer  than  the  old  shed,  or  to  that  effect."  And  another  of  them, 
Louis  Boura,  who  is  the  occupier  of  No.  31,  says  : — "  The  wall  of 
the  said  Henry  Pritcliard's  new  buildings  was  raised  at  the  time 
of  the  alteration  about  five  or  six  feet.  There  is  not  any  material 
or  perceptible  diminution  of  light  or  air  to  my  back  premises 
arising  from  the  aforesaid  alteration." 

The  Master  of  the  KoUs,  upon  the  hearing  of  the  cause,  dis- 
missed the  bill  with  costs,  upon  the  grounds,  as  appearing  in  the 
report,  that  as  to  ancient  lights — and  from  another  part  of  the 
report  it  is  to  be  collected  that  his  Honour  meant  as  to  other 
easements  also — the  Court  could  not  entertain  the  matter,  as 
the  damage  luid  been  actually  completed  before  the  bill  was 
filed  ;  in  support  of  which  view  his  Honour  referred  to  the  case  of 
Deere  v.  Guest.  The  Plaintiffs  havo  appealed  from  this  decree. 
Three  points  have  been  insisted  on  upon  tlu>ir  bc^half  in  support 
of  this  appeal.  First,  that  notwithstanding  tho  damage  wa^  com- 
pleted before  tho  bill  was  filed,  it  was  competent  to  this  Court  to 
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L,  JJ.  grant  tlie  relief  by  way  of  injunction  prayed  for  by  tlie  bill ; 
18G5  secondly,  tbat  under  the  circumstances  of  the  case,  that  relief 
ought  to  have  been  granted ;  and,  thirdly,  that  assuming  that  the 
relief  by  way  of  injunction,  was  properly  refused,  damages  ought 
to  have  been  awarded  to  the  Plaintiffs. 

As  to  the  first  of  these  points,  the  course  of  the  Court  in 
granting  mandatory  injunctions,  such  as  are  prayed  for  by  this 
bill,  was  gone  into  much  at  large  on  the  part  of  the  Plaintiffs, 
and  a  great  number  of  cases  upon  the  subject  were  cited.  I  have 
looked  into  these  cases  with  as  much  attention  as  I  have  been 
able,  and  I  do  not  find  that  any  distinction  has  been  taken  in 
them  as  to  the  granting  of  such  injunctions  in  cases  of  easements, 
and  in  other  cases,  and  certainly  they  do  not  seem  to  me  to 
warrant  any  such  general  rule  as  the  Master  of  the  Eolls  has  laid 
down  being  adopted  in  all  cases.  The  case  of  Deere  v.  Guest,  on 
which  his  Honour  seems  mainly  to  have  relied  in  support  of  the 
rule  laid  down  by  him,  does  not  seem  to  me  to  support  it.  It 
certainly  does  not  in  terms  lay  down  any  such  general  rule  as  his 
Honour  has  pronounced,  and  it  does  not  seem  to  me  to  prove 
anything  more  than  that  the  facts  alleged  in  that  particular  case 
were  not  considered  by  the  Court  to  be  such  as  to  warrant  the 
granting  of  the  mandatory  injunction  which  was  asked  by  the  bill. 
It  would  certainly  not  be  consistent  with  the  authorities  to  lay  down 
any  such  general  rule  as  applicable  to  all  cases ;  and  I  can  see  no 
principle  which  can  warrant  its  being  laid  down  as  applicable  to 
cases  of  easements  and  not  to  other  cases,  for  in  many  cases  the 
damage  occasioned  by  interfering  with  an  easement  is  as  great,  if  not 
greater,  than  would  be  occasioned  by  interfering  with  other  rights. 

I  cannot,  therefore,  venture  to  go  so  far  as  the  Master  of  the 
Eolls  appears  to  have  gone  in  this  case,  or  to  say  that  relief  by 
way  of  injunction  ought  to  have  been  refused  in  this  case  upon 
the  mere  ground  that  the  damage  had  been  completed  before  the 
bill  was  filed.  The  authorities  upon  this  subject  lead,  I  think,  to 
these  conclasions — ^that  every  case  of  this  nature  must  depend  upon 
its  own  circumstances,  and  that  this  Court  will  not  interfere  by 
way  of  mandatory  injunction,  except  in  cases  in  which  extreme,  or 
at  all  events  very  serious,  damage  will  ensue  from  its  interference 
being  withheld. 
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Such,  then,  being  the  principles  by  which  we  ought  to  be  guided      L.  JJ. 
in  determining  this  case,  I  proceed  to  consider  the  second  question,  1865 
whether,  under  the  circumstances  of  this  case  the  relief  by  Avay  of  dueell 
injunction  prayed  by  this  bill  ought  to  have  been  granted,  and  I  pp^jtchard 

am  of  opinion  that  it  ought  not.    There  are  three  matters  in   

respect  of  which  the  relief  is  asked.  The  obstruction  to  the 
right  of  way  occasioned  by  the  extension  of  the  new  buildings 
beyond  the  limits  of  the  shed ;  the  obstruction  to  the  right  of 
way  by  carriages  being  allowed  to  stand  in  the  roadway ;  and  the 
impediment  to  the  access  of  light  and  air  occasioned  by  the  new 
buildings.  As  to  none  of  these*  grounds  does  it  seem  to  me  that 
there  is  any  such  extreme  or  serious  damage  as  could  justify  the 
mandatory  injunction  which  is  asked.  As  to  the  first  ground,  the 
right  of  way  is  not  wholly  stopped.  The  question  is  one  merely 
of  the  comparative  convenience  of  the  right  of  way  as  it  -formerly 
existed,  and  as  it  now  exists.  As  to  the  second  ground,  the  case  is 
one  merely  of  temporary  and  occasional  inconvenience ;  and  as  to 
the  third  ground,  I  think  that  the  diminution  of  light  and  air  to 
the  Plaintiffs'  houses  is  not  such  as  would  warrant  us  in  grant- 
ing the  relief  which  is  asked.  I  fully  agree  in  the  observations 
of  the  Lord  Chancellor  in  the  late  case  of  Clarice  v.  Clarlc  (1), 
which  seem  to  me  to  go  far  towards  disposing  of  this  part  of  the 
case. 

The  remaining  question  is  as  to  the  damages.  This  question 
depends  upon  Mr,  B,oWs  Act,  25  &  2G  Yict.  c.  42 ;  and  Sir  E. 
Cairns  s  Act,  21  &  22  Yict.  c.  27.  As  to  Mr.  Bolfs  Act,  inde- 
pendently of  the  doubt  which  I  suggested  in  Johnson  v.  Wyatt  (2) ; 
and  which  I  continue  to  feel,  I  am  of  opinion  that  there  is 
nothing  in  that  Act  wliich  renders  it  necessary  for  us  to  give  this 
relief;  for  I  think  that  the  question  of  damages  is — within  the 
meaning  of  the  Act — a  question  as  to  which  a  Court  of  com- 
mon law  has  concurrent  jurisdiction ;  and  I  think  that  the 
riaintiffs  had  not- at  the  time  of  the  filing  of  this  bill  any  case 
entitling  them  to  relief  in  equity,  and  that  the  matter  therefore 
has  been  improperly  brought  into  equity,  and  ought  to  have  been 
left  to  the  sole  determination  of  a  Court  of  law.  It  Ls  obvious, 
that  if  we  were  to  entertain  tlie  question  of  damages  when  the 

(1)  Ante,  p.  IG.  (2)  12  W.  K.  2U ;  S3  L,  J.  Cb.  39i. 
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L.  JJ.      case  in  other  respects  fails  in  equity,  tlie  consequence  would  be  to 
1865       put  an  end  to  all  actions  in  cases  of  this  nature,  and  bring  all  such 
DuP.ELL     cases  under  the  jurisdiction  of  this  Court. 

niTciiAiiD      Then,  as  to  Sir  H.  Cairns  s  Act,  independently  of  the  question 

  whether  it  empowers  the  Court  to  give  damages  in  cases  in  which 

there  is  no  sufficient  ground  for  an  injunction,  I  think  it  clear 
that  the  Act  leaves  it  in  the  discretion  of  the  Court  whether  it 
will  award  damages  or  not ;  and  I  am  of  opinion  that  in  this  case 
the  question  of  damages  will  be  much  more  satisfactorily  tried  at 
law  than  in  this  Court.  In  the  result,  therefore,  although  I  differ 
from  the  reasons  given  by  the  Ma^er  of  the  Eolls,  I  agree  in  the 
conclusion  at  which  he  arrived,  and  am  of  opinion  that  this  bill 
was  properly  dismissed  with  costs.  The  appeal,  therefore,  must  be 
dismissed ;  but,  under  the  circumstances,  I  think  there  should  be  no 
costs  beyond  the  deposit,  which  must  be  paid  to  the  Eespondent. 

Sir  J.  L.  Knight  Bruce,  L.  J. : — 

I  assent  to  each  of  my  learned  Brother's  conclusions,  and  for  the 
reasons  which  he  has  stated. 

Solicitors  for  the  Plaintiffs :  Messrs.  ParJcer,  Book,  &  ParJcer. 
Solicitors  for  the  Defendant:  Messrs.  Bailey,  Shaw,  Smith,  (& 
Bailey. 


L,  JJ.  KHODES  V.  BATE. 

1865  Undue  Influence — Confidential  Relation. 

In  judging  of  the  validity  of  transactions  between  persons  standing  in  a 
confidential  relation  to  each  other,  the  material  point  to  be  considered  is 
whether  the  person  conferring  a  benefit  on  the  other  had  competent  and  inde- 
pendent advice.  The  age  or  capacity  of  the  person  conferring  the  benefit,  and 
the  nature  of  the  benefit,  are  of  but  little  importance  in  such  cases  :  they  are 
important  only  where  no  such  confidential  relation  exists. 

Where  a  confidential  relation  is  established  the  Court  will  presume  its 
continuance,  unless  there  is  distinct  evidence  of  its  determination. 

The  Court  will  not  undo  a  trifling  benefit  conferred  by  one  person  on 
another,  standing  in  a  confidential  relation  to  him,  unless  there  be  mala/- fides. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellc-r  Stuart. 

The  Plaintiff  was  a  maiden  lady,  and  was,  at  the  time  of  the' 
commencement  of  the  following  transactions,  of  about  fifty  years 


Nov.  7,  8, 9, 10, 

11,  13,  14; 
Jan.  18, 1866. 


The  Law  Kkihijvio, 
1  Makou,  18oJ. 


V. 

Bate. 


VOL.  I.]  CHANCEKY  APPEALS.  25^ 

of  age.  The  principal  Defendant,  Bobert  Bate,  was  a  certificated  L.  JJ. 
conveyancer  practising  at  Bridgivater.  1885 
In  1847  the  Plaintiff  went  to  reside  with  her  brother-in-law,  the  Khodes 
Kev.  Henry  Codrington,  also  a  Defendant,  who  was  a  curate  of 
small  income,  and  possessed  of  no  capital.  He  had  a  large  family 
of  children,  to  whom  the  Plaintiff  was  much  attached.  She  was 
at  that  time  entitled,  under  her  father's  will,  to  one  seventh  share 
of  his  residuary  personal  estate,  and  soon  after  she  went  to  reside 
v/ith  Codrington  she  lent  him  £2000,  part  of  this  fund,  to  enable 
him  to  complete  the  purchase  of  a  piece  of  land  near  his  house. 
The  remainder  of  the  fund,  amounting  to  £3880,  was  invested  on 
mortgage  in  her  name.  Codrington  afterwards  bought  several 
other  pieces  of  land  as  a  speculation,  and  in  the  course  of  these 
transactions  he  became  acquainted  with  the  Defendant  Bate,  whom 
he  employed  in  several  of  his  purchases,  and  from  whom  he 
occasionally  borrowed  money  for  the  purpose  of  completing  them. 
On  the  8th  November,  1854,  there  was  due  from  Codrington  to 
the  Defendant  Bate,  on  the  accounts  between  them,  £221  10s., 
and  on  that  day  Codrington  and  the  Plaintiff  went  together  to 
Bate's  office,  and  there  executed  a  joint  and  several  bond  for 
securing  to  Bate  the  sum  of  £321  10s.,  with  interest  at  five  per 
cent.,  the  Plaintiff  joining  in  the  bond  as  surety  for  Codrington. 
The  sum  of  £321  10s.  was  inserted  in  the  bond  by  mistake  for 
£221  10s.,  and  on  the  mistake  being  discovered  in  the  year 
1857,  it  was  corrected  by  an  indorsement  on  the  bond,  signed 
by  Bate. 

In  1853,  or,  as  the  Defendant  Bate  alleged,  in  1855,  Bate  was 
consulted  by  the  Plaintiff  about  preparing  her  will,  and  in  July, 
1855,  ho  made  a  will  for  her,  in  which  he  was  appointed  one  of  her 
trustees. 

In  March,  1854,  the  Plaintiff,  under  Codrington  s  advice,  refused 
to  execute  a  release  to  her  father's  trustees  until  an  investigation 
of  the  accounts  liad  been  made,  and  she  requested  Bate  to  under- 
take the  investigation  for  lier.  He  declined  to  do  this,  and 
recommended  his  London  agent,  ^Iv.  Stephens,  wlio  undertook  the 
task;  but  througliout  tiio  investigation  Bate  actively  interfered  in 
the  Plaintiff's  behalf,  and  became  acquainted  with  the  particulars 
of  her  fortune.    The  investigation  was  concluded  in  1857,  and  in 
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L.  JJ.  July  of  that  year  the  release  to  the  trustees  was  executed  by  the 
1<S65  Plaintiff,  and  was  attested  by  Bate  and  his  clerk. 
Rhodes  On  the  15th  October,  1857,  there  was  due  to  Bate,  on  his 
account  with  Codrington,  the  further  sum  of  £2089  3s.  4:d.,  and  on 
that  day  the  Plaintiff  and  Codrington  went  together  to  the  office 
of  Bate,  and  there  accepted  a  bill  of  exchange  drawn  upon  them 
by  Bate,  for  the  sum  of  £1259  17s.  ^d.,  and  signed  a  promissory 
note  in  his  favour  for  £800,  the  Plaintiff  joining  in  the  acceptance 
and  the  note  as  surety  ior- Codrington.  At  the  same  interview,  the 
Plaintiff  deposited  with  Bate  a  deed  of  mortgage  for  securing  to 
her  the  sum  of  £3880,  on  which  her  remaining  fortune  was  invested, 
by  way  of  collateral  security  for  those  debts,  and  signed  an  agree- 
ment to  that  effect. 

On  the  24th  April,  1860,  the  further  sum  of  £1488  had  become 
due  from  Codrington  to  Bate  on  the  account  between  them.  This 
sum  was  in  part  made  up  of  a  sum  of  £973  3s.  Id.  paid  to  Messrs. 
Sealy,  bankers,  at  Bridgwater,  and  of  a  sum  of  £317,  which  the 
Defendant  had  paid  to  the  West  of  England  and  South  Wales  BanTc, 
in  discharge  of  a  joint  and  several  promissory  note  given  to  that 
bank  by  Codrington  and  the  Plaintiff  in  October,  1857. 

On  the  above-mentioned  day  (the  24th  April,  1860)  the  Plaintiff 
and  Codrington  went  again  to  the  office  of  Bate,  and  signed  a  pro- 
missory note  in  his  favour  for  £1488,  the  Plaintiff  joining  as 
security  for  Codrington.  The  Plaintiff  also,  at  the  same  time, 
signed  an  agreement  charging  her  mortgage  of  £3880  with  the 
payment  of  this  further  sum. 

In  this  manner  the  total  amount  of  principal  secured  on  the 
Plaintiff's  property,  but  which  was  really  due  from  Codrington, 
amounted  to  £3769  7s.  Sd.,  being,  within  a  small  sum,  the  whole 
of  her  property. 

In  June,  1861,  Codrington  and  Bate  having  quarrelled,  Bate 
demanded  payment  of  the  sums  due  to  him,  and  the  Plaintiff  and 
Codrington  employed  the  Defendant,  William  Brice,  a  solicitor  at 
Bridgwater,  who  ultimately  arranged  for  a  transfer  of  the  securities 
in  the  hands  of  Bate  to  the  Defendant,  Francis  Brice.  This  was 
effected,  and  the  necessary  deeds  executed  on  the  11th  January, 
1862,  when  Francis  Brice  paid  off  the  sum  of  £3880  due  on  the 
original  mortgage,  of  which  sum  £3856  12s.  2d.  was  paid  to  Bate 
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on  account  of  the  debts  and  interest  due  to  him  from  Codrington,      L.  JJ. 
and  the  remaining  £23  7s.  lOcZ.  to  the  Plaintiff.  1865 

The  Plaintiff  ceased  to  reside  with  Codrington  in  May,  1863,  eIIJ^es 
and  filed  the  bill  in  the  present  suit  on  the  10th  July,  1863, 
against  Baie,  Codrington,  and  William  and  Francis  Brice,  alleging 
that  the  securities  had  been  obtained  from  the  Plaintiff  by  the 
undue  influence  and  control  of  Codrington  and  Bate,  and  that 
the  Plaintiff  was  not  sufficiently  informed  of  the  nature  of  the 
documents  which  she  was  induced  to  sign.  The  bill  prayed  that 
Bate  might  repay  to  the  Plaintiff  the  sum  of  £3856  12s.  2d., 
aijd  that  he  and  the  other  Defendants  might  pay  the  costs  of 
the  suit. 

The  Defendant  Codrington  did  not  appear. 

The  Defendant  Bate  denied  the  allegations  of  undue  influence, 
and  stated  that  he  had  exj)lained  the  effect  of  the  various  deeds  to 
the  Plaintiff,  and  warned  her  of  the  results  of  her  executing  them: 
and  both  parties  entered  into  evidence,  the  effect  of  which  is  stated 
in  the  judgment  of  Lord  Justice  Turner. 

The  cause  was  heard  by  Vice-Chancellor  Stuart,  who  granted  the 
relief  prayed  by  the  bill :  and  the  Defendant  Bate  appealed  from 
the  decision. 

Mr.  Bolt,  Q.C.,  Mr.  Greene,  Q.C.,  and  Mr.  W.  W.  KarslaJce,hx  the 
Plaintiff:— 

The  Defendant  Bate  was  the  professional  adviser  of  the  Plaintiff, 
and  was  intimately  acquainted  with,  her  affairs.  She  had  no  inde- 
pendent advice,  and  did  not  understand  the  effect  of  the  transac- 
tions. Even  if  Bate  exercised  no  undue  influence  himself,  he 
knew  of  the  control  which  Codrington  exercised  over  the  Plaintiff, 
and  could  not  take  advantage  of  it  for  his  own  benefit :  Nottidge  v. 
Prince  (1);  Gresleij  v.  Mousley  (2);  Anderson  v.  Elsworth  (3); 
Archer  v.  Hudson  (4)  ;  Huguenin  v.  Baseley  (5) ;  Gibson  v.  Jeyes  (6) ; 
I)e7it  V.  Bennett  (7);  Maitland  v.  Irving  (S);  Maitland  v.  BacJc- 
house  (9). 

(1)  2  GifT.  240.  (5)  14  Vcs.  273. 

(2)  1  Giff.  450;  s.  c.  on  ap-  (G)  6  Vcs.  260. 
peal,  4  l)c  G.  &  J.  78.  (7)  4  I^Iy.  &  Cr.  200. 

(3)  3  Giff.  154.  (8)  15  Sim.  437. 

(4)  7  Bcav.  551.  (9)  16  Sim.'58. 
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L.  JJ.  '     Mr.  Bacon,  Q.C.,  and  Mr.  Freeling,  for  the  Defendant  Bate : — 
18G5  The  evidence  shews  that  Bate  was  not  the  professional  adviser 

Rhodes  of  the  Plaintiff  in  any  of  the  transactions  complained  of,  and  no 
Bate.  confidential  relation  existed  between  them.  The  Plaintiff  was  not 
a  person  of  weak  intellect,  and  understood  the  effect  of  what  she 
did.  She  acted  throughout  with  the  intention  of  conferring  a 
benefit  on  Codrington  and  his  family.  There  is  nothing  to  shew 
that  this  suit  is  not  brought  in  collusion  with  Codrington,  who  will 
really  reap  the  advantage  if  the  Plaintiff  succeeds. 

BlacJcie  v.  Clarh  (1) ;   Hunter   v.   Athins  (2) ;   Blagrave  v. 
Bouth{S),  .  • 

Mr.  Bolt,  in  reply. 


1866  Jan.  18.  Sir  G.  J.  Turner,  L.J.,  after  stating  the  facts  of  the 
case,  and  referring  to  the  allegations  in  the  bill  and  the  answers, 
continued :  — 

Much  of  the  evidence  on  the  part  of  the  Plaintiff  is  directed  to 
•  her  being  of  weak  mind,  a  point  which,  in  my  opinion,  is  not  in 
issue  in  this  cause,  and  which,  if  in  issue,  is  satisfactorily  disproved. 
I  have  no  doubt  whatever  that  the  Plaintiff  was  perfectly  competent 
to  understand  what  she  did.  The  whole  of  the  evidence  on  the 
part  of  the  Plaintiff  is  so  djscursive  that  I  find  great  difficulty  in 
stating  the  result  of  it;  but  I  think  it  may  fairly  be  stated  to 
establish  these  facts — that  throughout  the  transactions  complained 
of  by  the  bill,  the  Plaintiff  w^as  much  under  the  influence  of  the 
•Defendant  Codrington,  and  that  from  some  time  not  later  than  the 
•middle  of  the  year  1855,  the  Defendant  Bate  took  an  active  part 
on  behalf  of  the  Plaintiff  in  the  examination  of  the  accounts  of  the 
trustees  under  her  father's  will,  and  that  Mr.  8te]phens  acted  more 
in  the  character  of  agent  for  the  Defendant  Bate  than  of  solicitor 
principally  concerned  for  the  Plaintiff  in  the  examination  of  their 
accounts;  and  that  the  Defendant  Bate  had,  before  the  transactions 
of  the  years  1857  and  1860,  full  knowledge  of  the  amount  and 
value  of  the  Plaintiff's  property,  and  knew  that  the  Defendant 

(1)  15  Beav.  595.       (2)  3  My  &  K.  113.       (3)  8  D.  M.  &  G.  620. 
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Henry  Codrington  had  not  the  means  of  paying  the  debts  which      L.  JJ. 
were  due  to  him  (the  Defendant  Bate)  and  for  which  the  Plaintiff  ISGG 
had  become  security.    I  think  that  the  evidence  on  the  part  of  Ehodes 
the  Defendant  Bate  establishes  that  the  Plaintiff  signed  the  bill  53^^^ 
of  exchange,  promissory  notes  and  memoranda,  and  executed  the  — " 
bonds  and  deeds  in  question  freely  and  voluntarily,  and  without 
pressure  or  solicitation  on  the  part  of  this  Defendant ;  that  their 
contents  were  fully  explained  to  her,  and  that  she  perfectly  under- 
stood them  and  their  nature,  jmrport,  and  effect,  and  the  conse- 
quences of  her  signing  and  executing  them. 

His  Lordship  then  stated  the  decree  made  by  the  Yice-Chancellor, 
and  continued : — 

I  have  thought  it  right  to  enter  thus  minutely  into  the  facts  of 
the  case  for  three  reasons ;  first,  because  the  case  in  my  view  of  it 
is  of  no  little  importance  in  its  bearing  upon  the  principles  of  the 
Court  with  reference  to  cases  of  persons  standing  in  confidential 
relations ;  secondly,  because,  in  my  opinion,  our  judgment  must 
very  much  depend  upon  how  far  the  facts  of  the  case  warrant  the 
application  of  those  principles ;  and,  thirdly,  because  the  case  may 
well  be  considered  to  involve  to  some  extent,  at  least,  a  question  of 
character. 

With  respect  to  the  first  of  these  reasons,  I  take  it  to  be  a  well- 
established  principle  of  this  Court,  that  persons  standing  in  a  con- 
fidential relation  towards  others  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have  conferred  upon  them,  unless 
they  can  shew  to  the  satisfaction  of  the  Court  that  the  persons 
by  wliom  the  benefits  have  been  conferred  had  competent  and  in- 
dependent advice  in  conferring  them.  This,  in  my  opinion,  is  a 
settled  general  principle  of  the  Court,  and  I  do  not  think  that 
eitlier  the  age  or  capacity  of  the  person  conferring  the  benefit,  or 
tli(i  nature  of  the  benefit  conferred,  affects  this  principle.  Age  and 
capaiiity  are  considerations  wliich  may  be  of  great  importance  in 
cases  in  wliich  tlio  principle  docs  not  apply ;  but  I  think  they  are 
but  of  little,  if  any,  importance  in  cases  to  which  the  principle  is 
applicable.  They  may  afford  a  suflicient  protection  in  ordinary 
cases,  but  they  can  aftbrd  but  little  protection  in  cases  of  infiuence 
founded  upon  confidence.    And,  as  to  the  nature  of  the  benefit. 
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L.  J  J.  the  injury  to  the  party  by  whom  the  benefit  is  conferred  cannot 

1868  depend  upon  its  nature. 
Ehom:s        This  general  principle,  however,  niust,  as  it  seems  to  me,  admit 

^-  of  some  limitation.    It  cannot,  I  think,  reasonably  be  said,  that  a 

Bate.  t  • 

  mere  trifling  gift  to  a  person  standing  m  a  confidential  relation,  or 

a  mere  trifling  liability  incurred  in  favour  of  such  a  person  ought 
to  stand  in  the  same  position  as  a  gift  of  a  man's  whole  property, 
or  a  liability  involving  it,  would  stand  in.  To  carry  the  principle  to 
this  extent  would,  I  think,  interfere  too  much  with  the  rights  of 
property  and  disposition,  and  would  be  repugnant  to  the  feelings 
and  practice  of  mankind.  In  these  cases,  therefore,  of  merely 
trifling  benefits,  I  think  this  Court  would  not  interfere  to  set  them 
aside  upon  the  mere  fact  of  the  proof  of  a  confidential  relation  and 
the  absence  of  proof  of  competent  and  independent  advice.  In 
such  cases,  the  Court,  before  it  would  undo  the  benefit  conferred, 
would,  I  think,  require  some  further  proof — proof  not  merely  of 
influence  derived  from  the  relation,  but  oi  mala  fides,  or  of  undue 
or  unfair  exercise  of  the  influence. 

These  are  the  principles  by  which,  in  my  opinion,  this  case  must 
be  tried.  It  was  argued,  indeed,  on  the  part  of  the  Plaintiff,  that 
there  was  another  general  principle  of  this  Court  applicable  to  the 
case,  that  a  volunteer  can  take  no  benefit  derived  under  the  fraud 
of  another  person.  But  I  think  that  the  Defendant  Bate  cannot  be 
considered  to  stand  in  the  position  of  a  mere  volunteer,  and  that 
this  principle  therefore  has  no  application  to  the  case. 

Not  much  was  said  in  the  course  of  the  argument  on  the  part  of 
the  Appellant  as  to  the  law  upon  the  subject  to  which  I  have  been 
referring.  The  case  was  distinguished  from  the  authorities  on 
which  the  Plaintiff  relied,  but  those  authorities  are  merely  instances 
of  the  application  of  the  general  principle.  The  distinction  drawn 
between  this  case  and  the  authorities  referred  to  does  not,  therefore, 
seem  to  me  to  afford  any  material  assistance  to  the  case  of  the 
Appellant.  The  facts  of  the  case  were,  and,  I  think,  very  judiciously, 
mainly  relied  upon  on  the  part  of  the  Appellant.  I  proceed,  there- 
fore, to  consider  how  far  the  facts  of  the  case  bring  it  within  the 
principles  which  I  have  stated.  It  was  insisted  on  the  part  of  the 
Appellant  that  he  never  stood  in  any  confidential  relation  towards 
the  Plaintiff;  or,  at  all  events,  that  he  did  not  stand  in  any  such 
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relation  at  the  times  when  the  transactions  in  question  took  place.  L.  JJ. 
As  to  his  never  having  stood  in  a  confidential  relation  to  the  1866 
Plaintiff,  it  was  argued  that  Stephens,  and  Stephens  alone,  was  her  Rhodes 
professional  adviser;  but  Ste]jhens  was  the  general  agent  of  the 
ApjDellant;  and,  without  going  the  length  of  saying  that  the 
Appellant  could  in  no  case  and  under  no  circumstances  have 
acquitted  himself  of  liability  to  be  considered  as  a  confidential 
agent,  by  having  placed  the  Plaintiff  in  the  hands  of  his  agent, 
the  danger  of  allowing  a  principal  to  escape  from  liability  under 
the  pretence  that  business  was  entrusted  to  his  agent  and  not  to 
him  is  so  great,  that  it  may,  I  think,  safely  be  said  that  under 
such  circumstances  the  strongest  possible  evidence  that  the  agent 
was  intended  to  act,  and,  in  fact,  acted  independently  of  the  prin- 
cipal, would  be  required  to  acquit  the  principal  of  the  liability ; 
and,  in  this  case,  not  only  is  there  no  such  evidence,  but  the 
evidence  fully  satisfies  me  that  the  Appellant  so  acted  and  inter- 
fered in  the  examination  of  the  accounts  of  the  trustees  of  the 
will  of  the  Plaintiff's  father,  not  only  as  the  principal  of  Ste^Jiens, 
but  even  independently  of  Stejohens,  as  to  constitute  a  relation  of 
confidence  between  him  and  the  Plaintiff.  I  am  of  opinion,  there- 
fore, that  the  Plaintiff  has  established  that  a  confidential  relation 
for  some  time  subsisted  between  her  and  the  Appellant,  and  it  is 
then  to  be  considered  whether  this  relation  subsisted  at  the  times 
when  the  transactions  in  question  took  place.  For  this  purpose  it 
is  necessary  to  consider  each  of  these  transactions  separately. 

First,  then,  as  to  the  transaction  of  the  8th  of  November,  1854, 
— the  execution  of  the  bond  of  that  date.  In  proof  of  the  confi- 
dential relation  having  existed  at  that  time,  the  Plaintiff  relies  on 
her  having,  as  she  alleges,  consulted  the  Appellant  in  the  year 
1853  as  to  the  alteration  of  her  will,  but  the  evidence  docs  not 
satisfy  me  that  this  took  place  in  the  year  1853.  On  tho  contrary, 
I  think  that  on  the  balance  of  the  evidence  the  better  opinion  is 
that  it  took  place  in  tlie  year  1855.  Assuming  it,  however,  to 
have  taken  placa  in  the  year  1853,  I  think  that  this  was  a  single 
and  separate  transaction,  and  not  sufficent  to  constitute  siu'h  a 
confidential  relation  as  would  extend  to  or  aftect  a  subsequent 
transaction  occurring  at  a  future  and  somewhat  distant  time, 
upwards  of  a  year  afterwards.    With  tho   exception  of  this 
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L.  J  J.  alleged  consultation  as  to  the  will  in  the  year  1853,  I  can 
18G6  find  nothing  in  the  evidence  to  establish  the  existence  of  any 
Rhodes  confidential  relation  between  the  Plaintiff  and  the  Appellant  at 
the  date  of  the  transaction  which  we  are  now  considering;  the 
examination  of  the  accounts  not  having,  so  far  as  I  can  find  from 
the  evidence,  commenced  at  that  date.  I  am  of  opinion,  therefore, 
that  the  Plaintiff  has  failed  to  establish  the  existence  of  any  confi- 
dential relation  between  her  and  the  Appellant  when  this  trans- 
action took  place.  It  will  be  convenient  now  to  dispose  of  this 
part  of  the  case.  Failing  the  proof  of  confidential  relation,  the 
Plaintiff  has  nothing,  so  far  as  I  can  see,  on  which  she  can  rely, 
except  the  influence  which  the  Defendant  Godrington  exercised 
over  her ;  but  there  is  no  proof  that  the  existence  of  this  influence 
was  at  this  time  known  to  the  Defendant  Bate;  and  even  assuming 
it  to  have  been  so,  the  transaction  was  no  more  than  this,  that  a 
lady  with  a  fortune  of  nearly  £4000  became  surety  for  her  brother- 
in-law  for  the  sum  of  £221,  and  I  do  not  think  that  this  was  a 
transaction  against  which,  standing  by  itself,  and  in  the  absence  of 
proof  of  undue  exercise  of  influence  or  of  fraud,  the  Plaintiff  could 
be  entitled  to  relief.  With  all  deference  to  the 'Yice-Chancellor, 
therefore,  it  seems  to  me  that  this  decree  has  been  carried  too  far 
in  having  made  the  Appellant  liable  for  the  £221. 

Then  as  to  the  transactions  of  the  15th  October,  1857,  and  the 
24th  April,  1860,  it  was  argued  for  the  Appellant  that  at  the  date 
of  these  transactions  the  relation  of  confidence  between  him  and  the 
Plaintiff  had  ceased,  the  examination  of  the  accounts  of  the 
trustees  of  the  father's  will,  having  been  closed  in  July,  1857.  But 
I  think  that  where  a  relation  of  confidence  is  once  established, 
either  some  positive  act  or  some  complete  case  of  abandonment 
must  be  shewn  in  order  to  determine  it.  The  mere  fact  that  the 
relation  is  not  called  into  action,  is  not,  I  think,  sufficient  of  itself 
to  determine  it,  for  this  may  well  have  arisen  from  there  having  been 
no  occasion  to  resort  to  it.  Besides,  in  this  case,  the  evidence  shews 
that  the  relation  was  continuing  in  the  month  of  July,  1858, 
when  the  debt  to  the  West  of  England  and  South  Wales  Bank 
was  paid,  and  the  relation  between  the  Appellant  and  Godrington, 
which  had  given  rise  to  the  relation  between  the  Appellant  and 
the  Plaintiff,  continued  down  to  the  month  of  December,  1861.  In 
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my  opinion,  tlierefore,  a  confidential  relation  must  be  taken  to  have      L.  JJ. 
subsisted  between  the  Appellant  and  Plaintiff  at  the  time  vrben  1S66 
the  transaction  I  am  now  considering  took  place.     Then,  what  Rhodes 
was  the  effect  of  these  transactions?    By  the  first  of  them  the  -^l;^^ 

Appellant  took  to  himself  the  benefit  of  the  Plaintiff's  suretyship   

to  the  extent  of  upwards  of  half  her  fortune.  By  the  other 
of  them  he  took  to  himself  the  like  benefit  to  the  extent  of  nearly 
the  whole  of  the  Plaintiff's  fortune,  and  this  he  did  with  know- 
ledge that  the  principal  debtor  could  not  pay  the  debt,  and  that 
the  suretyship  must  be  resorted  to  for  payment  of  it.  It  is  true 
that  he  told  the  Plaintiff  this,  and  cautioned  her  as  to  it,  but  I  do 
not  find  that  he  pressed  the  subject  upon  her  as  an  independent 
and  disinterested  adviser  would  have  done;  or  that  he  recom- 
mended her  to  employ  an  independent  solicitor.  Under  these 
circumstances,  I  think  that  these  transactions  cannot  stand  con- 
sistently with  the  general  principles  of  the  Court,  and  that,  subject 
to  the  questions  to  be  considered  as  to  the  debts  due  to  Sealys  and 
to  the  West  of  England  and  South  Wales  Bank,  the  Appellant  has 
been  properly  ordered  to  pay  to  the  Plaintiff  the  sums  which  he 
received  in  respect  of  these  transactions. 

As  to  these  debts  due  to  Sealy  s  and  to  the  West  of  England 
and  South  Wales  Banh,  they  appear  to  me  to  stand  upon  a 
different  footing  from  the  other  parts  of  the  case.  According  to 
the  evidence,  as  I  collect  it,  these  debts  were  paid  by  the 
Appellant  at  the  instance  of  the  Plaintiff  no  less  than  of  the 
Defendant  Codrington  ;  and  I  apprehend  that  upon  these  debts 
being  paid  by  the  A])pellant,  the  Plaintiff,  no  less  than  the 
Defendant  Codrington,  became  liable  to  the  Appellant  for  the 
amounts  paid  by  him.  There  are  no  fixcts  stated  on  the  bill,  or 
appearing  by  the  evidence,  which  could  have  enabled  the  Plaintiff 
to  have  resisted  the  payment  of  these  debts  as  against  Seahjs, 
or  as  against  the  West  of  England  and  South  Wales  Banh :  and 
there  is  no  ground,  therefore,  for  the  suggestion  made  by  the  bill, 
that  the  Appeflant  ought  to  have  advised  the  Plaintiff  not  to  liave 
paid  them.  It  was  said  for  the  Phiintiff  that  the  Appellant,  l)y 
paying  these  debts,  put  it  out  of  the  power  of  the  Plaintiff  to 
dispute  them,  but  this  argument  lias  no  foundation,  unless  theri^ 
were  reasonable  grounds  for  disputing  them,  and  no  such  grounds 
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L.  J  J.     are  alleged.    Under  these  circumstances,  I  do  not  see  how  the 

186G      Appellant  can  justly  be  held  to  have  been  liable  to  the  Plaintiff 
Erodes     for  the  amount  of  these  debts;  and  again,  speaking  with  all 
respect  for  the  Yice-Chancellor,  I  think  the  decree  has  gone  too 

  far  in  having  made  him  liable  for  these  amounts,  and  that  they 

ought  to  be  deducted  from  the  sum  ordered  to  be  paid  by  him. 

As  to  the  costs  of  the  suit,  I  think  the  decree  is  right  so  far  as 
it  throws  upon  the  Appellant  the  costs  of  the  Defendants,  the 
Brices ;  they  have  been  made  parties  at  his  instance ;  but  I  think 
that  the  Appellant  ought  not  to  have  been  ordered  to  pay  the 
Plaintiff's  costs  of  the  suit,  for  in  my  opinion  her  case  fails  to  no 
inconsiderable  extent,  and  so  far  as  she  succeeds  she  does  so  by 
force  of  the  law  of  the  Court,  and  not  by  any  merits  of  her 
own.  Besides,  the  evidence  which  she  has  adduced  is,  to  say  the 
least  of  it,  to  a  great  extent  irrelevant  and  overcharged. 

Before  parting  with  the  case,  I  think  it  right  to  add  that, 
although  I  am  not  satisfied  with  some  of  the  statements  contained 
in  the  answers  of  the  Appellant,  there  is  not  in  my  opinion  any- 
thing in  the  case  affecting  the  moral  character  of  the  Appellant, 
so  far  as  the  transactions  in  question  are  concerned.  I  think  that 
he  meant  to  give,  and  did  give,  the  Plaintiff  honest  advice,  and 
that  his  liability  arises  not  from  his  having  failed  to  do  so,  but 
from  his  not  having  sufficiently  attended  to  the  law  of  this  Court, 
with  reference  to  persons  standing  in  confidential  relations.  The 
result  is  that  this  decree  ought  to  be  varied  by  deducting  from 
the  sum  ordered  to  be  paid  by  the  Appellant,  the  sum  of  £221, 
and  the  sums  paid  to  Sealys  and  to  the  West  of  England  and 
South  Wales  Banlc,  and  any  interest  which  may  have  been  charged 
upon  these  sums,  and  by  striking  out  the  direction  for  the  Appel- 
lant to  pay  the  Plaintiff's  costs,  leaving  him  liable,  however,  for 
the  costs  which  the  Plaintiff  is  to  pay  to  the  Brices. 

Sir  J.  L.  Knight  Beuce,  L.J. : — 

I  have  throughout  thought,  and  still  think,  that  this  is  a  case 
of  considerable  importance  with  regard  to  the  application  of  the 
principles  on  which  the  Court  ought  to  act  in  transactions 
between  persons,  one  of  whom  stands  in  the  relation  of  pro- 
fessional or  other  confidence  to  the  other;  and  I  acknowledge  that 
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at  the  conclusion  of  the  argument  my  impression  was  altogether  L.  JJ. 

against  the  Plaintiff,  and  in  favour  of  the  proposition  that  the  ISGG 

bill  ought  to  be  dismissed.    That,  however,  was  not  a  clear  impres-  Ehodes 

sion,  and  subsequent  consideration  and  reflection,  combined  with  -p^^^^ 

communication  with  my  learned  Brother,  have  brought  me  round   

to  his  opinion,  which  I  have  since  adopted  and  still  hold.  Ac- 
cording to  my  present  view,  which  is  one  agreeing  with  his,  I  accede 
to  his  proposal  as  to  the  mode  of  dealing  with  this  case. 

Solicitors  for  the  Plaintiff :  Messrs.  Hardisty  &  BJiodes. 
I   Solicitors  for  the  Defendant :  Messrs.  Stephen  &  Smith. 


In  re  NEWBEKY.  j^.  j.j. 


Infant — Beligious  Education — Plymouth  Brethren. 

A  father,  being  a  beneficed  clergyman  of  the  Cliurch  of  England,  appointed 
liis  widow  and  a  clergyman  guardians  of  his  infant  children.  The  widow 
became  a  member  of  the  sect  of  Plymouth  Brethren.  On  the  application  of 
the  other  guardian,  the  Court  affirming  the  decisions  of  Stuart,  Y.  C,  ordered 
the  children,  who  were  respectively  in  their  fifteenth  and  twelfth  years,  to  be 
brought  up  as  members  of  the  Church  of  England,  and  restrained  their  mother 
from  taking  them  to  a  chapel  of  the  Plymouth  Brethren. 

In  such  a  case  the  Court  will  pay  no  regard  to  the  fact  that  the  father  was 
well  affected  towards  dissenters,  and  associated  with  them  :  nor  will  it  be 
influenced  by  the  wishes  of  the  infants  upon  the  subject. 

This  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Stuart,  on  an  adjourned  summons,  with  res2)ect  to  the  education 
of  two  children  of  the  late  Eev.  Thomas  Neivhery  (1). 

The  material  facts  were  as  follow: — The  Eev.  Thomas  Netv- 
hery,  who  was  a  beneficed  clergyman  of  the  Church  of  England, 
died  in  18G1,  having,  by  liis  will,  appointed  his  wife,  during  her 
widowliood,  and  the  Kev.  Eenry  CaddeJI,  also  a  clergyman  of 
tlie  Cliurch  of  Bhgland,  guardians  of  his  infant  children. 

Mrs.  Newhery,  the  widow  of  tlic  testator,  was  a  professing  mom- 
ber  of  the  Churcli  at  the  time  of  her  husband's  deatli,  but  shoitly 
afterwards  she  joined  the  sect  of  tlio  Fly  mouth  BrdJircn.  The 
(1)  Law  lU>p.  1  Kq.  131. 
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L.J  J.  eldest  infant,  W.  F.  H.  Neivbery,  was  a  boy  now  in  his  fifteenth 
1S66  year ;  and  the  younger,  M.  A.  V.  Newbery^  a  girl  in  her  twelfth 
In  re  year.  Their  mother  was  in  the  habit  of  taking  them  both  to  the 
meetings  of  the  Plymouth  Bretliren  for  public  worship,  and  wished 
to  bring  them  up  as  members  of  that  community.  Under  these 
circumstances  Mr.  Caddell,  the  other  guardian,  applied  for  a 
scheme  for  the  education  of  the  children,  and  for  a  declaration 
that  they  ought  to  be  brought  up  as  members  of  the  Church  of 
England. 

Affidavits  vv^ere  filed  in  opposition  to  the  application,  tending  to 
prove  that  the  late  Mr.  Newbery  was  unsettled  in  his  attachment 
to  the  Church  of  England,  and  associated  much  with  Plymouth 
Brethren  and  other  dissenters ;  and  the  elder  of  the  infants  also 
made  an  affidavit  stating  his  attachment  to  the  views  of  the 
Plymouth  Brethren,  and  his  desire  to  be  brought  up  in  that 
community. 

The  substance  of  the  affidavits  is  fully  stated  in  the  report  of 
the  case  before  the  Yice-Chancellor. 

With  respect  to  the  tenets  of  the  Plymouth  Brethren,  or,  "  The 
Brethren,''  as  they  style  themselves,  the  principal  evidence  was 
the  account  of  that  body  given  in  the  report  on  Keligious  Worship 
by  the  Eegistrar-General  in  1851,  in  which  the  following  passage 
occurs  (p.  42) : — 

"All  believers  are,  it  is  affirmed,  true  spiritual  priests,  capacitated 
for  worship,  and  any  who  possess  the  qualifications  from  the  Lord 
are  authorized  to  evangelize  the  world  or  instruct  the  Church ;  and 
such  have  not  alone  the  liberty,  but  also  an  obligation,  to  employ 
whatever  gift  may  be  entrusted  to  their  keeping.  Hence,  in  their 
assemblies.  Brethren  have  no  pre-appointed  person  to  conduct  or 
share  in  the  proceedings ;  all  is  open  to  the  guidance  of  the  Holy 
Ghost  at  the  time,  so  that  he  who  believes  himself  to  be  so  led  of 
the  Spirit  may  address  the  meeting.  The  Brethren,  therefore, 
recognise  no  separate  orders  of  'clergy'  and  *  laity' — all  are 
looked  upon  as  equal  in  position,  differing  only  as  to  gifts  of 
ruling,  teaching,  preaching,  and  the  like.  The  ordinances,  con- 
sequently, of  baptism,  when  administered,  and  the  Lord's  Supper 
which  is  celebrated  weekly,  need  no  special  person  to  administer 
or  preside." 
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The  Vice-Chancellor  made  an  order  declaring  that  the  infants 
should  be  brought  up  in  the  communion,  doctrines,  and  worship  of 
the  Church  of  England,  and  that  they  ought  to  attend  the  public 
worship  of  such  church,  and  ought  not  to  attend  the  churches  or 
meetings  of  the  Plymouth  Brethren ;  and  that  Mrs.  Newbery  should 
be  restricted  from  taking  the  infants  to  any  place  of  worship  Avhere 
worship  was  performed  otherwise  than  according  to  the  rites  and 
ceremonies  of  the  Church  of  England,  And  he  directed  that  the 
matter  should  be  arljourned  to  Chambers,  to  settle  a  scheme  for 
the  education  of  the  infants. 

Mrs.  Newbery  appealed  from  this  order. 

Mr.  Malins,  Q.C,  and  Mr.  Graham  Hastings,  for  the  Appel- 
lant : — 

The  religious  belief  of  the  Plymouth  Brethren  differs  but 
slightly  from  that  of  the  Church  of  England,  although  there  is 
great  difference  in  their  ideas  of  Church  Government.  The  father 
of  the  infants  was  himself  well  affected  towards  that  body.  The 
children,  especially  the  eldest,  have  now  come  to  an  age  when 
they  are  capable  of  understanding  the  difference  between  the  two 
religious  systems,  and  when  it  might  be  injurious  to  unsettle  their 
religious  faith.  We  ask  that  the  Court  would  examine  them 
personally  on  this  subject.  Witty  v.  Marshall  (1)  ;  Stourton  v. 
Stourton  (2) ;  Lyons  v.  Blenldn  (3). 

Mr.  Bacon,  Q.C,  and  Mr.  (7.  Hall,  for  Mr.  Caddell,  were  not 
called  on. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

We  both  think  that  this  order  is  right.  The  only  traceable 
form  of  religion  which  can  be  ascribed  to  the  father  of  the  infants 
was  that  of-  the  Church  of  England,  in  which  he  was  a  beneficed 
clergyman  until  the  time  of  his  decease.  The  form  of  religion  (if 
religion  it  can  be 'called)  to  w  hich  it  is  desired  by  the  mother  to 
ascribe  the  children,  and  in  which  to  bring  them  up,  is  one  which 

(.1)  1  Y.     C.  Oh.  08.  ('J)  8  1).  M.     G.  700. 

(3)  Jac.  245;  sec  also  Tidbut  v.  Larl  of  IShrcwsburi/y  4  My.  &  Cr.  072,  Aiisiin 
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L.J  J.  is  without  goYernment,  without  ministers,  without  any  fixed  or 
1866  settled  means  of  ascertaining  who  belong  to  the  community,  and 
re  what  are  the  doctrines  entertained  by  them.  They  appear  to  be  a 
Newbery.  casual  and  variable  collection  of  ungoverned  professing  Christians, 
congregated  together  .without  any  settled  form  of  worship.  I  do 
not  wish  to  speak  disrespectfully,  but  I  must  say  that  this  pro- 
posal of  the  mother  amounts  to  nothing  more  than  the  bringing 
up  of  the  children  to  no  religion  at  all.  The  sole  guide  which  the 
Court  has  is  the  religion  of  the  father,  which  was  that  of  the 
Church  of  England.  It  has  been  urged  that  we  ought  to  see  the 
infants,  in  order  to  ascertain  their  views  on  religion,  but  that 
would  be  immaterial.  If  this  young  man  and  young  lady  were  to 
profess  themselves  in  favour  of  ascribing  themselves  to  a  society 
of  this  description,  I  should  still  feel  it  my  duty  to  them  to  pre- 
vent it.  The  order  of  the  Yice-Chancellor  is  in  my  opinion 
perfectly  right,  and  the  appeal  must  be  dismissed. 

SlK  G.  J.  TUENEE,  L.J.  :— 

I  entirely  agree.  The  general  doctrine  of  this  Court  cannot  be 
disputed,  that  the  children  should  be  brought  up  in  the  religion 
of  their  father.  There  is  nothing  in  this  case  which  satisfies  me 
that  the  father  was  other  than  a  member  of  the  Church  of  England. 
It  was  said  that  he  entertained  favourable  views  of  dissenters,  and 
associated  with  dissenting  ministers.  He  might  have  done  so,  as 
many  other  worthy  men  have  done,  but  it  does  not  follow  that  he 
approved  of  their  tenets.  Above  all,  there  is  no  evidence  of  any 
disposition  on  his  part  to  adopt  the  tenets  of  the  Plymouth 
Brethren.  It  was  argued  that  we  ought  to  see  these  children. 
Certainly,  if  I  thought  it  would  be  of  any  benefit,  I  would  do  so 
with  pleasure ;  but  whatever  their  wishes  might  be,  I  am  of  opinion 
that  it  would  be  a  gross  breach  of  duty  on  our  part  if  we  were  to 
sanction  their  being  received  into  the  community  of  Plymouth 
Brethren,  for  I  cannot  see  any  one  intrusted  to  teach  the  doctrines 
of  that  community.  There  are  persons,  no  doubt,  who  officiate  in 
public  worship,  but  what  does  the  account  of  the  Eegistrar-General 
say  ?  "  In  these  assemblies  Brethren  have  no  pre-appointed  per- 
son to  conduct  or  share  in  the  proceedings;  all  is  open  to  the 
guidance  of  the  Holy  Ghost  at  the  time ;  so  that  he  who  believes 
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himself  to  be  so  led  of  tlie  Spirit  may  ad^lress  tlie  meeting."  That  L.  JJ. 
is  to  say,  the  congregation  may  be  taught  by  any  person  nvho  may  1866 
believe  himself  to  be  inspired  at  the  time.  But  this  is  not  the  in 
way  in  which  children  should  be  brought  up.  Nothing  could  be 
more  prejudicial  to  children  than  to  place  them  in  a  community 
where  there  are  no  persons  of  authority  to  teach  them  what  is 
their  duty,  or  what  they  should  believe.  This  case  is  very  similar 
to  the  case  of  Bligh  v.  Bligh,  the  minutes  of  the  order  in  which 
case  is  given  in  8eton  on  Decrees  (1).  In  that  case  the  Court 
restrained  the  mother  from  taking  the  infants  to  the  chapel 
referred  to  in  the  Petition,  and  it  is  right  that  a  similar  order 
should  be  made  here.  And  if  the  children  are  not  to  be  taken  to 
the  chapel  of  the  Plymouth  Brethren,  it  follows  that  they  must  be 
taken  to  the  public  worship  of  the  Church  of  England.  So  far, 
therefore,  the  order  of  the  Yice-Chancellor  is  quite  correct ;  and  it 
is  quite  consistent  with  this,  that  they  should  not  be  taken  to  any 
other  place  of  worship,  for  it  would  interfere  with  the  previous 
part  of  the  order.  Therefore,  there  is  no  fault  to  be  found  with 
the  order  of  the  Yice-Chancellor. 

Much  has  been  said  about  separating  the  children  from  their 
mother.  That  is  not  now  the  question  before  us.  I  hope  that  no 
question  will  arise  on  that  point.  But  it  may  arise,  if  this  lady 
does  not  comply  with  the  order  of  the  Court ;  for  if  she  directly  or 
indirectly  interferes  with  the  order  of  the  Court,  or  encourages  the 
children  to  attend  the  meetings  of  this  community,  it  may  bo 
necessary  to  remove  her  from  the  guardianship.  But  I  hope 
that  nothing  will  be  done  to  lead  to  any  such  result.  The  appeal 
must  be  dismissed,  and  we  think  that  it  ought  to  be  dismissed 
with  costs. 

Solicitor  for  the  Appellant :  Mr.  Vining. 
Solicitor  for  the  Respondent :  Mr.  St.  B.  Sladen, 

(I)  Vol.  ii.  3r(l  cd.  p.  714. 
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WYCOMBE  EAILWAY  COMPAKY  v.  DONNINGTON 
HOSPITAL. 

Eailway  Qom'pany — Purchase  from  persons  under  disability — Lands  Clauses 
Consolidation  Act,  s.  9 — Specific  performance — Mistake. 

The  provisions  of  the  9th  section  of  the  Lands  Clauses  Act,  as  to  the 
purchase  of  lands  from  persons  under  disability,  must  be  strictly  complied 
with. 

Therefore,  when  a  railway  company  agreed  with  a  charitable  corporation, 
having  no  power  to  sell  except  under  the  Lands  Clauses  Act,  for  the  pur- 
chase of  a  piece  of  land,  and  no  certificate  had  been  obtained  from  two 
surveyors  of  the  adequacy  of  the  price,  the  Court,  affirming  the  decision 
of  the  Master  of  the  Eolls,  refused  to  decree  specific  performance  of  the 
agreement. 

Semble,  where  one  of  the  parties  to  a  contract  proves  that  he  understood 
the  agreement  in  a  different  sense  to  the  other,  the  Court  will  refuse  to 
decree  specific  performance  of  the  agreement,  without  considering  whether 
the  Defendant's  construction  be  reasonable  or  not. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Kolls. 

The  bill  was  filed  for  obtaining  specific  performance  of  an  agree- 
ment for  the  purchase  of  a  piece  of  land,  the  property  of  the 
Defendants,  under  the  powers  of  the  Wycombe  Bailway  {Extension 
to  Oxford  and  Aylesbury)  Act,  1861,  which  incorporated  the  Lands 
Clauses  Consolidation  Act,  1845. 

The  Defendants  were  a  corporation  founded  under  a  charter  of 
Queen  Elizaheth,  under  the  name  of  The  Minister  and  Poor  Men  of 
JDonnington  Hospital.  They  had  no  power  to  sell  land  except 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act.  At 
the  time  of  the  agreement  for  sale  to  the  railway  company  the 
land  in  question  was  held,  together  with  other  land,  by  Mr.  Walsh, 
on  a  lease  for  forty  years  from  March,  1852,  at  a  rent  of  £200  per 
annum. 

In  August,  1862,  the  Plaintiffs  gave  notice  under  their  Act  of 
their  intention  to  take  the  lands  in  question,  and  negotiations 
accordingly  took  place  between  the  parties,  in  which  Mr.  B.  F. 
Graham,  the  solicitor  and  steward  of  the  Defendants,  acted  on 
their  behalf,  Messrs.  Baxter,  Bose,  &  Norton  on  behalf  of  the 
Plaintiffs,  and  Mr.  Field,  a  surveyor,  on  behalf  of  Walsh.  At 
a  meeting  between  all  parties,  on  the  3rd  of  December,  1862,  it 
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was  agreed  that  the  whole  amount  of  compensation  for  the  fee  L.JJ. 
simple  in  possession  should  be  £1500.    According  to  Mr.  Field's  1866 
valuation,  the  apportioned  rent  in  respect  of  the  land  taken,  about  Wycombe 
seven  acres,  was  £10  8s.,  and  on  the  supposition  that  the  lessee  company 
still  continued  to  pay  the  old  rent  of  £200  to  the  hospital  without  _ 

.  ,  DONNINGTON 

abatement,  the  compensation  to  him  ought  to  be  £870,  and  to  tlie  Hospital. 
hospital  £630  ;  but  if  the  lessee's  rent  was  abated  to  the  extent  of 
£10  8s.  his  compensation  ought  to  be  £619  10s.,  and  that  of  the 
lessors  £880  10s. 

The  parties  not  being  able  to  agree  upon  the  apportionment,  the 
Plaintiffs  obtained  the  valuation  of  a  surveyor  under  the  85th  sec- 
tion of  the  Lands  Clauses  Act,  who  assessed  the  compensation  for 
the  lessors  at  £900,  and  of  the  lessee  at  £600,  which  sums  they 
proposed  to  pay  into  Court. 

However,  on  the  31st  of  December,  1862,  Walsh  came  to  an 
agreement  with  the  company ;  and  he  subsequently,  on  the  25th 
of  April,  1863,  in  consideration  of  £620,  assigned  the  piece  of  land 
to  them  for  the  residue  of  the  term,  subject  to  the  payment  to  the 
hospital  of  the  apportioned  rent  of  £10  8s. 

On  the  same  day,  the  31st  of  December,  1862,  Graham,  having 
heard  that  Walsh  had  been  settled  with,  signed  an  agreement  of 
that  date,  which  had  been  previously  prepared  by  him,  on  behalf 
of  the  Defendants.  By  this  agreement  the  Defendants  agreed  to 
sell  to  the  company,  and  the  company  agreed  to  purchase,  the 
piec3  of  land  at  the  price  of  £900.  The  vendors  agreed  to  make  a 
good  title  to  the  premises,  as  freehold  of  inheritance,  in  fee  simple 
in  possession  free  from  incumbrances,  except  the  lease  to  H.  Walsh. 
The  purchase-money  was  to  be  paid  into  the  London  and  West- 
minster Bank  to  await  the  completion  of  the  purchase.  The  pur- 
chas(^-mon(^y  was  to  comprise  (subject  as  aforesaid)  compensation 
for  the  entire  value  of  the  land  and  for  all  damages  done  to  the 
remaining  estate  of  the  vendors,  occasioned  by  severance  or  other- 
wise in  the  construction  of  tlio  railway,  wliich  coukl  have  boon 
awarded  by  a  jury,  in  case  the  value  of  tlie  laml  and  compensation 
for  (kimag(^8  had  been  settlcHl  by  verdict  of  a  jury  according  to 
tlio  provisions  of  the  company's  Act,  or  the  Acts  incorporated 
with  it. 

At  the  meeting  of  the  3rd  of  Dcccmbor  it  liad  boon  proposed 
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that  Mr.  Vernon  should  act  as  surveyor  on  behalf  of  the  company, 
and  Mr.  Field  on  behalf  of  the  hospital,  to  certify  the  adequacy  of 
the  compensation,  under  the  9th  clause  of  the  Lands  Clauses  Con- 
solidation Act,  1845;*  but  there  had  been  no  formal  appointment 
of  Mr.  Field  to  act  on  behalf  of  the  hospital.  And  in  the  month 
of  July,  1863,  Mr.  Vernon  sent  to  Mr.  Graham  a  valuation  and 
declaration,  with  a  request  that  he  would  obtain  the  signature  of 
Mr.  Field ;  but  in  consequence  of  the  difference  which  arose  be- 
tween the  parties  no  joint  certificate  was  ever  signed. 

The  company  paid  the  purchase-money  into  the  bank,  and  took 
possession  of  the  land,  in  pursuance  of  the  agreement ;  but  the 
Defendants  refused  to  execute  the  conveyance  except  upon  the 
terms  of  the  company  paying  them  a  yearly  rent  of  £10  8s.,  as 
the  apportioned  rent  of  the  land  taken.  They  contended  that, 
upon  the  true  construction  of  the  agreement  of  the  31st  of  Decem- 
ber, 1862,  the  company  only  purchased  from  them  the  reversion 
after  the  determination  of  the  lease,  and  that  they  were  entitled 
to  the  full  reserved  rent  of  £200  from  Walsh  and  the  company, 
according  to  their  respective  interests. 

Mr.  Graham  deposed  that  this  was  his  understanding  at  the 
time  when  he  executed  tKe  agreement,  and  in  confirmation  of  this 
view  he  adduced  a  letter  which  he  had  written  to  Mr.  Field  on  the 
2nd  of  January,  1863,  two  days  after  the  execution  of  the  agree- 


(*)  This  clause  is  as  follows : — The 
purchase-money  or  compensation  to  be 
paid  for  any  lands  to  be  purchased  or 
taken  from  any  party,  under  any  dis- 
ability or  incapacity  and  not  having 
power  to  sell  or  convey  such  lands, 
except  under  the  provisions  of  this  or 
the  special  Act,  and  the  compensation 
to  be  paid  for  any  permanent  damage 
or  injury  to  any  such  lands,  shall  not, 
except  where  the  same  shall  have  been 
determined  by  the  verdict  of  a  jury,  or 
by  arbitration,  or  by  the  valuation  of  a 
surveyor  appointed  by  two  justices 
under  the  provision  hereinafter  con- 
tained, be  less  than  shall  be  determined 
by  the  valuation  of  two  able  practicftl 
surveyors,  one  of  whom  shall  be  nomi- 


nated by  the  promoters  of  the  under- 
taking, and  the  other  by  the  other  party ; 
and  if  such  two  surveyors  cannot  agree 
in  the  valuation,  then  by  such  third 
surveyor  as  any  two  justices  shall,  upon 
application  of  either  party  after  notice 
to  the  other  party  for  that  purpose, 
nominate,  and  each  of  such  two  sur- 
veyors if  they  agree,  or  if  not,  then  the 
surveyor  nominated  by  the  said  justices 
shall  annex  to  the  valuation  a  declara- 
tion in  writing  subscribed  by  them  or 
him  of  the  correctness  thereof,  and  all 
such  purchase-money  or  compensation 
shall  be  deposited  in  the  bank  for  the 
benefit  of  the  parties  interested  in  man- 
ner hereinafter  mentioned. 
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ment,  which  contained  the  following  sentence :  "  On  my  reaching      L.  Jj. 
Messrs.  Baxters  office  a  telegram  informed  me  that  Mr.  Walsh  was  1866 

settled  with.    I  did  not  ask  upon  what  terms ;  but  being  thus  Wycojibe 

unfettered  by  his  interest  in  the  property,  I  closed  with  Messrs.  company 

Baxter  &  Co.  at  £900  for  the  interest  of  the  lessors,  and  the  _ 

DONNINGTON" 

money  has  been  deposited  in  the  London  and  Westminster  BanJc  in  Hospital. 
the  names  of  Mr.  Rose  and  myself,  and  they  will  get  the  valuation 
of  the  lessors'  interest  assessed  by  Mr.  Vernon  and  yourself  adopt- 
ing the  £900.  There  remains,  therefore,  nothing  more  to  trouble 
us  as  to  the  apportionment  or  abatement  of  rent.  Mr.  Walsh  will 
continue  liable  to  the  reserved  rent  of  £200." 

The  Plaintiffs  accordingly  filed  their  bill  praying  for  specific 
performance  of  the  agreement  of  the  31st  of  December,  1862,  and 
that  the  Defendants  might  convey  the  land  to  them  free  from 
incumbrances,  including  the  apportioned  rent  of  £10  8s. 

The  Master  of  the  EoUs  considered  that  the  fair  construc- 
tion of  the  agreement,  taken  by  itself,  was,  that  the  sum  of  £900 
was  to  include  compensation  for  the  loss  of  the  apportioned  rent 
of  £10  8s.,  but  that  the  agreement  had  been  entered  into  under  a 
misunderstanding,  and  he  dismissed  the  bill  without  costs.  From 
this  decree  the  Plaintiffs  appealed. 

Mr.  Baggallay,  Q.C.,  and  Mr.  /.  Pearson,  for  the  Plaintiffs : — 

The  terms  of  the  written  contract  between  the  parties  are  too 
clear  for  misunderstanding,  nor  was  there  any  error  in  them.  The 
mistake  alleged  was  a  misunderstanding  by  the  Defendants  of  the 
higal  effect  of  the  agreement,  and  affected  the  relative  position  of 
t]ie  hospital  and  their  tenant,  not  of  the  hospital  and  the  com- 
pany. If  the  Defendants'  construction  of  the  agreeinent  is  correct, 
part  of  tlic  consideration  for  the  sale  of  the  land  would  have  been 
the  payment  of  a  rent-charge  to  the  hospital ;  and  such  a  contract 
would  have  boon  beyond  their  powers  as  a  corporation.  The 
Lands  Clauses  Consolidation  Acts  Amendment  Act  {\)  gives  power  to 
parties  under  dis^ibility  to  sell  lands  for  a  rent-charge,  but  does 
not  authorize  tlu\m  to  sell  pailly  for  a  gross  sum  and  partly  for  a 
rent-charg(\  The  provisions  of  the  9th  clause  of  the  Lands 
Clauses  Act  were  substantially  ('()in[)li(nl  with,  as  both  parties 
(1)  'ja  &  21  Vicl.  c.  100,  s.  2. 
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L.  JJ.  had  agreed  upon  the  valuers,  and  the  valuers  were  prepared  to 
1866      concur  in  the  valuation. 

Railway       Mr.  Hobhouse,  Q.C.,  and  Mr.  Swanston,  for  the  Defendants 

Company 

V.  The  Defendants  never  agreed  to  accept  £900  if  the  rent  was 

"^ospeSl.^  abated.  Mr.  Graham,  their  agent,  understood  from  the  solicitors 
of  the  company  that  all  the  tenant's  claim  had  been  satisfied,  and 
accepted  £900  on  that  assumption.  The  fact  of  the  mistake  is 
evidenced  by  Mr.  Grahams  letter  of  the  2nd  of  Januar}^,  1863 : 
Alvanley  v.  Kinnaird  {V)  \  Baxendale  v.  Seale(2);  Helsham  v. 
Langley(S);  Manser  v.  Bach  (4:);  Malins  v.  Freeman  Bally, 
Storie  (6) ;  Leslie  v.  Tom^pson  (7) ;  Swaisland  v.  JDearsley  (8) ;  Weh- 
ster  V.  Cecil  (9). 

The  provisions  of  the  Lands  Clauses  Act  have  not  been  com- 
plied with.  The  hospital  did  not  appoint  a  surveyor,  nor  was 
there  any  joint  certificate.  The  parties  being  under  disability, 
the  provisions  of  the  Act  must  be  strictly  followed:  Baher  v. 
MetrojQolitan  Railway  Company  (10).  Where  the  price  of  the  pro- 
perty purchased  is  to  be  settled  by  arbitration,  the  Court  will 
not  decree  specific  performance:  Milnes  v.  Gery (11);  Barley  y, 
Whitaler  (12). 

Mr.  Pear  son,  in  reply,  referred  to  Gregory  v.  Mighell  (13). 

Sir  J.  L.  Knight  Bexjce,  L.J. : — 

This  is  an  appeal  from  the  dismissal  by  the  Master  of  the  EoUs 
of  a  bill,  by  the  purchasers  of  an  estate,  for  specific  performance 
of  the  contract  to  sell ;  the  purchasers  being  a  railway  company, 
and  the  vendors  an  ecclesiastical  corporation.  The  purchasers 
are  in  possession,  but  in'  consequence  of  a  dispute  which  has 
arisen,  they  have  not  yet  paid  for  the  estate,  and  have  not 
obtained  a  conveyance,  and  they  have  filed  this  bill  for  the 

(1)  2  Mac.  &  G.  1.  (8)  29  Beav.  430. 

(2)  19  Beav.  601.  (9)  30  Beav.  62. 

(3)  1  Y.  &  C.  Ch.  175.  (10)  31  Beav.  504,  511. 

(4)  6  Hare,  443.  (11)  14  Ves.  400. 

(5)  2  Keen,  25.  (12)  4  Drew.  134. 

(6)  1  S.  &  S.  210.  (13)  18  Yes.  328. 

(7)  9  Hare,  268. 
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purpose  of  obtaining  a  conveyance.  The  dispute  lias  been,  and 
is,  substantially,  about  the  price.  It  does  not  assume  that  simple 
form,  but  it  turns  on  a  contention  on  the  part  of  the  purchasers, 
that  the  charity  should  be  subjected  to  a  rent-charge  of  £10  8s., 
which  would  diminish  the  price  paid  to  the  charity  to  that 
extent  for  a  small  number  of  years.  The  purchasers  assert 
that  it  was  so  expressed  in  the  contract,  and  that  it  was  so 
intended;  the  vendors  assert  that  the  true  construction  of  the 
agreement  is  otherwise,  and  that  it  will  not  bear  the  construction 
the  purchasers  contend  for ;  but  the  vendors  also  contend  that 
whether  that  be  so  or  not  is  immaterial ;  for  that  the  agent  for 
the  vendors  throughout  understood  that  the  price  paid  to  the 
charity  was  not  to  be  reduced  by  that  amount.  Evidence  has 
been  produced  on  both  sides.  Much  correspondence  passed  before, 
about,  and  after  the  agreement ;  and  a  letter  written  contempora- 
neously with  the  agreement  distinctly  declares  the  sense-  enter- 
tained by  the  agent  of  the  vendors  as  to  what  was  to  be  the 
position  of  the  charity  in  this  respect,  and  declares  that  sense  to 
be  that  the  purchase-money  was  not  to  be  diminished  in  the 
manner  suggested.  It  is  sworn  by  the  vendor's  agent  that  this 
was  his  sense  and  understanding.  It  may  appear  singular,  and 
may  be  the  subject  of  observation,  but  it  is  sworn  to — and  this  is 
a  case  of  specific  performance.  It  would  be  contrary  to  the  rules 
of  this  Court  to  enforce  specific  performance  against  a  Defendant 
80  swearing,  and,  in  fact,  so  proving. 

This  case,  however,  has  a  peculiarity  about  it.  The  vendors 
are  not  sui  juris,  and  a  mode  has  been  settled  by  the  Legislature 
for  effecting  contracts  between  railway  companies  and  persons  who 
are  not  sui  juris.  It  has  provided  that  the  course  is  to  be  by 
obtaining  a  valuation  by  two  surveyors.  That  has  not  been  done ; 
and  it  is,  moreover,  a  case  of  doubt  and  difficulty ;  and  in  such  a 
case  it  would  be  wrong  to  treat  tlic  riglits  of  a  charity  as  liable  to 
bo  dealt  with  on  the  same  footing  as  tlie  property  of  a  private 
person.  What  has  been  done,  therefore,  must  go  for  nothing ; 
and  the  price  must  be  settled  in  the  manner  required  by  the  Act 
of  Parliament.  The  bill  must  be  dismissed.  My  learned  Brother 
wishes  to  preface  the  dismissal  with  a  declaration,  to  which  I  have 
no  objection.     The  bill  must  bo  dismissed  as  contrary  to  the 
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L.  JJ.  principles  and  practice  of  this  Court  in  questions  of  specific  per- 
1866      formance,  but  without  costs. 

rS?y    Sir  G.  J.  Turner,  L.  J.  :■—  i 

Co]iU'ANY  J  agree.  The  only  point  on  which  I  intend  to  express  an 
^HosphcTl^  opinion  is,  on  the  Lands  Clauses  Consolidation  Act.    The  9th 

  clause  provides    [His  Lordship  read  the  clause]. 

Now,  it  is  not  disputed  that  in  this  case  there  has  been  no  re- 
gular nomination  of  surveyors.  There  may  have  been  some  action 
with  respect  to  surveyors,  but  there  has  been  no  regular  nomi- 
nation to  determine  whether  the  price  was  not  less  than  it  ought 
to  have  been.  But  the  case  does  not  stop  here,  for  the  surveyors 
are  to  certify  whether  they  are  or  not  agreed  in  the  valuation. 
The  object  of  the  Act  was,  that  these  two  surveyors  should  meet 
and  consider  the  question.  It  was  not  intended  that,  without 
meeting  and  consulting,  one  should  say  "  I  agree,"  and  then  the 
other  should  say  "  I  agree."  It  was  intended  that  they  should 
meet  and  consider  whether  the  price  is  or  not  a  fair  price. 
Nothing  of  this  has  been  done.  No  step  has  been  taken  by  either 
party  to  follow  out  the  provisions  of  the  Act,  either  in  the  nomina- 
tion of  surveyors  or  in  obtaining  their  certificates.  The  intention 
of  the  Act  was  to  protect  persons  who  are  incompetent  to  deal 
with  the  company  on  their  own  account.  This  Court  cannot 
overleap  these  precautions  and  substitute  for  them  the  opinion  of 
two  surveyors  without  reference  to  the  Act. 

It  seems  to  me,  therefore,  that  this  contract  was  never  a  com- 
plete and  final  contract  under  the  Act.  The  price  was  never 
completely  fixed.  I  think  that  this  ought  to  appear  on  the  face 
of  the  order  as  the  ground  of  the  dismissal  of  the  bill.  The  order 
will  be  in  this  form : — It  appearing  to  this  Court  that  the  price  to 
be  paid  by  the  company  in  respect  of  the  purchase  in  the  bill 
mentioned  has  not  been  ascertained  and  settled  in  due  conformity 
with  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  and 
that  the  agreement  has  not  become  final  and  complete,  and  ought 
not  to  be  specifically  performed,  the  Court  doth  order  that  the 
bill  be  dismissed  without  costs.  There  will  be  no  costs  of  the 
appeal. 

Mr.  Baggalla.y  asked  that  a  declaration  might  be  inserted  that 


VOL.  I.] 


CHANCEKY  APPEALS. 


275 


the  bill  was  dismissed  without  prejudice  to  any  action  which 


the  Plaintiffs  might  b( 


advised  to  hnn^  with  reference  to  the 


agreement. 


SiE  G.  J.  Turner,  L.J. : — 

There  will  be  no  objection  to  that.  I  am  more  inclined  now 
to  introduce  those  words  than  formerly,  in  consequence  of  Mr. 
Bolfs  Act ;  because,  since  the  passing  of  that  Act,  the  Courts 
of  common  law  have  in  some  cases  declined  to  interfere  after  a 
Plaintiff's  bill  has  been  dismissed  in  this  Court. 

;^  Solicitors  for  the  Plaintiffs :  Messrs.  Baxter,  Rose,  &  Norton. 

Solicitors  for  the  Defendants :  Messrs.  Chilton,  Burton,  Yeates,  dt 
Hart. 
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STEELE  V.  TPIE  MIDLAND  KAILWAY  COMPANY.  L.  jj. 

1866 

Lands  Clauses  Act — Sec.  92 — Part  of  a  House.  ■ — ^ 

Feb.  10. 

The  Plaintiff  was  owner  and  occupier  of  a  house  and  six  acres  of  meadow   

land  on  the  west  of  the  JEdgware  Road.  He  had  a  large  family,  and  the 
ground  he  had  being  insufficient  for  the  horses  and  cows  which  he  kept  for 
their  use,  he  bought  six  and  a  quarter  acres  on  the  other  side  of  the  road,  the 
nearest  point  being  distant  120  yards  from  his  entrance-gate.  At  the 
nearest  point  of  this  land  were  a  cow-house,  loose  box,  and  a  cottage  which 
was  occupied  by  his  grooms,  because  he  had  no  accommodation  for  them  on 
his  own  side  of  the  road,  and  he  for  a  number  of  years  occupied  the  land  for 
the  purpose  of  feeding  the  horses  and  cows  requisite  for  his  establishment : — 

Held,  by  Turner.,  L.J.,  affirming  the  decision  of  Wood,  V.C.,  duhitante, 
Knight  Bruce,  L.J.,, that  the  six  and  a  quarter  acres  could  not  be  considered 
part  of  the  house  within  the  meaning  of  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act. 

Per  Turner,  L.J. : — The  word  "house"  in  the  above  section,  includes  all 
that  would  pass  by  a  devise  of  the  house ;  but  that  docs  not  include  land 
which  is  not  necessary  for  the  convenient  use  and  occupation  of  the  house, 
but  only  for  the  personal  use  and  convenience  of  the  owner  and  occu[)ier. 

f  HIS  was  an  appeal  by  the  Plaintiff  from  an  order  of  Vicc- 
Cliancellor  Wood  refusing  an  injunction. 

The  Plaiutiff  wiis  the  owner  and  occupier  of  a  house  at  Criclde- 
wood,  in  which  he  had  resided  with  his  family  for  nbout  twenty- 
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L.  JJ.      two  years.    This  house  had  attached  to  it  about  six  acres  of 
1866       meadow  land,  and  the  property  adjoined  the  western  side  of  the 
Steele     Edgware  Boad. 

Midland  Many  years  before  the  institution  of  this  suit  the  Plaintiff, 
Railway  Co.  being  in  want  of  additional  meadow  land  to  keep  horses  and  cows 
for  his  establishment,  bought  the  remaining  seven  years  of  a 
rackrent  lease  of  a  messuage  called  CricMewood  Rouse,  adjoining 
the  eastern  side  of  the  Edgware  Boad,  and  nearly  opposite  to  his 
house.  This  messuage  had  attached  to  it  at  the  back  about  eight 
acres  of  meadow  land.  The  Plaintiff  for  some  time  occupied  the 
whole  of  the  meadow  land  himself,  and  was  obliged  in  conse- 
quence to  let  the  house  remain  unlet  because  he  would  not  let 
any  meadow  land  with  it.  Before  the  expiration  of  the  lease, 
finding  that  he  probably  would  not  be  able  to  obtain  a  renewal, 
he  bought  the  property,  which  included  also  another  house  adjoin- 
ing CricMewood  House.  He  paid  for  this  property  £8200.  At  the 
time  of  the  suit  these  houses,  with  a  portion  of  the  meadow  land, 
were  let  for  rents  amounting  together  to  £182,  the  Plaintiff 
retaining  in  his  own  occupation  about  six  acres  and  a  quarter. 
This  state  of  things  had  continued  for  some  years  before  the 
institution  of  this  suit. 

The  Plaintiff  had  a  large  family,  and  kept  for  their  use  five 
horses  and  a  pony  and  four  cows.  He  deposed  that  the  six  acres 
and  a  quarter  of  land  were  indispensably  necessary  for  the  bene- 
ficial occupation  and  enjoyment  of  his  house ;  that  it  was  almost 
impossible  to  acquire  meadow  land  at  CricMewood  either  by  lease 
or  purchase,  and  that  he  had  for  these  reasons  been  induced  to 
purchase  the  property  in  question  at  the  above  price,  which 
reckoning  interest  at  £4  per  cent.,  made  the  six  and  a  quarter 
acres  stand  at  a  rent  of  between  £23  and  £24  per  acre. 

The  principal  part  of  the  six  acres  and  a  quarter  consisted  of  a 
single  field  bounded  by  four  nearly  straight  lines,  two  of  them 
parallel  to  the  Edgware  Boad.  The  remainder  consisted  of  a  small 
narrow  field  running  westwardly  from  the  north-west  corner  of  the 
last-mentioned  field  to  within  120  yards  from  the  Edgware  Boad. 
At  the  western  extremity  of  this  smaller  field  were  a  loose  horse- 
box, a  cow-house,  and  a  cottage,  in  which  the  Plaintiff  placed  his 
two  grooms,  because  he  had  no  accommodation  for  them  upon  his 
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property  on  the  western  side  of  the  Edgware  Boad.  The  distance  L.  Jj. 
of  the  nearest  point  of  this  land  from  the  entrance  gate  to  the  186G 
Plaintiff's  house  was  under  120  yards.  Steele 

On  the  12th  of  September,  1864,  the  Midland  Bailway  Com])any  mi^l^xd 
gave  the  Plaintiff  notice  that  they  required  to  purchase  for  the  Railway  Co. 
purposes  of  their  line  between  London  and  Bedford  authorized  by 
"  The  Midland  Bailvjay  {Extension  to  London)  Ad,  1863,"  such 
part  as  therein  mentioned  of  the  above  six  and  a  quarter  acres. 
The  piece  described  in  this  notice  was  a  strip  of  land  containing 
1a.  and  28p.,  bounded  by  two  lines 'parallel  to  the  Edgware  Boad, 
and  crossing  the  Plaintiff's  larger  field  nearly  in  the  middle. 
There  was  some  dispute  as  to  the  distance  from  the  Plaintiff's 
house,  but  it  appeared  that  the  distance  from  the  Plaintiff's 
entrance  gate  to  the  centre  line  of  the  intended  railway  was  about 
275  yards,  and  to  the  nearest  point  of  the  land  comprised  in  the 
notice  to  treat  about  250  yards. 

The  Plaintiff,  on  the  3rd  of  October,  1864,  served  upon  the 
company  a  counter  notice  requiring  them  to  take  the  whole  of  his 
"house." 

After  this  the  Midland  Company  applied  for  an  Act  giving  them 
additional  powers.  The  Plaintiff  petitioned  against  the  bill,  and 
was  examined  before  the  Committee  of  the  House  of  Commons  in 
support  of  his  Petition.  He  proposed  the  insertion  of  a  clause 
preventing  the  company  from  exercising  the  powers  of  the  Act  so 
as  to  affect  his  property  without  purchasing  his  house  and  the 
whole  of  the  lands  occupied  with  it.  The  notice  of  the  3rd  of 
October,  1864,  was  put  in  evidence  by  the  company,  and  the 
Committee  refused  to  insert  any  such  clause  as  was  proposed  by 
the  Plaintiff;  and  the  same  result  followed  his  Petition  in  tho 
House  of  Lords.  Before  both  Committees  the  Plaintiff  was  cross- 
examined  on  behalf  of  the  company.  Before  the  Committee  of 
the  House  of  Commons  the  notice  given  by  the  Plaintiff,  and  the 
plan  accompanying  the  notice  to  treat,  having  been  verified,  the 
cross-examination  proceeded  as  follows  : — 

"This  is  part  of  your  field? — Yes;  which  I  occupy  witli  my 
house. 

"  When  you  say  it  is  part  of  your  house,  you  moan  part  of  a  fiehl 
occupied  witli  your  house  ? — Yes  ;  in  law,  pnrt  of  tlu^  house. 
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L.  J  J.        "  That  gave  you  power,  strictly  speaking,  to  compel  them  to  take 
1866      the  whole  ? — Yes ;  I  consider  so." 
Steele        The  Plaintiff  in  his  evidence  deposed  that  it  was  represented  on 
Midland     behalf  of  the  company  to  the  Committees  that  the  company  could 
Railm^ay  Co,  not  take  part  of  the  Plaintiff's  property  without  taking  the  whole, 
and  that  he  (the  Plaintiff)  believed  that  these  representations  in- 
duced the  Committees  to  refuse  him  any  protecting  clause.  • 

In  January,  1866,  the  company  paid  into  the  Bank  of  England 
£300,  the  estimated  value  of  the  land  which  they  had  given  notice 
to  take,  and  gave  the  Plaintiff  a  bond  pursuant  to  the  Lands 
Clauses  Ad.  The  Plaintiff  thereupon  filed  his  bill  to  restrain  the 
.  company  from  taking  the  land  in  question  without  taking  the 
Plaintiff's  house  and  all  the  land  held  with  it. 

On  the  31st  of  January,  1866,  a  motion  by  the  Plaintiff  for  an 
injunction  was  refused  by  Yice-Chancellor  Wood,  who  gave  judg- 
ment as  follows  : — 

"In  the  present  state  of  the  authorities  I  do  not  feel  myself 
authorized  to  extend  the  meaning  to  be  attributed  to  the  word 
*  house '  in  the  92nd  section  of  the  Lands  Clauses  Act.  I  say  in 
the  present  state  of  the  authorities  because,  although  there  is  a 
strong  intimation  on  the  part  of  Lord  Justice  Knight  Bruce  of  a 
disposition  to  take  a  more  extended  view  of  the  operation  of  the 
section  than  that  which  was  entertained  by  Lord  Justice  Turner, 
there  has  been  no  decision  proceeding  upon  that  more  extended 
view.  To  what  extent  the  Lord  Justice  Knight  Bruce  is  prepared 
to  proceed,  I  do  not  clearly  see  on  the  reports  before  me,  whereas 
we  have  a  distinct  view  of  the  extent  to  which  the  Court  would  be 
justified  in  going  if  the  view  suggested  by  Lord  Justice  Turner  be 
taken,  namely,  that  ^  house'  in  the  92nd  section  means  all  which 
would,  with  a  reasonable  latitude  of  construction,  and  having 
regard  to  all  the  circumstances  of  the  property,  pass  under  the 
description  of  the  ^  house'  or  *  messuage'  in  a  deed  or  will.  This 
appears  to  me  to  be  the  reasonable  construction  of  the  clause. 

"  Now,  to  apply  that  test  to  the  present  case,  the  circumstances 
are  these : — 

*^  The  house  occupied  by  Mr.  Steele  is  a  large  house  capable  of 
accommodating  a  large  family  ;  and  Mr.  Steele  s  family  being  in  fact 
a  very  numerous  one,  he  reasonably  requires  the  enjoyment  of 
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and  keeps  a  number  of  horses — jive  or  more  I  think — for  the  ac-  L.  JJ. 
commodation  of  himself  and  family  ;  and  he  also  keeps  cows,  the  1866 
produce  of  which  I  assume  to  be  consumed  entirely  in  his  own  Steele 
family.  In  that  state  of  things  he  requires  greater  accommodation  j^^jj^lInj) 
than  the  house  ever  before  possessed.  The  former  occupiers  of  it  Railway  Co. 
never  had  the  enjoyment  of  that  property  which  he  now  holds 
on  the  other  side  of  the  road.  But  the  comfort  and  necessities 
of  his  family  require  that  he  should  have  convenience  and  accom- 
modation to  a  greater  extent,  which  could  not  be  provided  upon 
his  property  on  the  western  side  of  the  road ;  he  therefore  pro- 
cured the  necessary  accommodation  on  the  other  side.  For  this 
purpose  he  first  became  the  lessee,  and  then  the  purchaser,  at 
a  very  high  price,  of  the  property  on  the  other  side  of  the  road. 
So,  in  order  to  retain  this  additional  accommodation  for  his  house, 
he  has  been  obliged  to  pay  a  large  price,  and  to  let  off  a  portion 
at  a  very  inadequate  rate  in  comparison  to  the  purchase-money. 
He  has  been  obliged  to  do  all  this,  which  he  considers  necessary 
for  the  comfort  of  his  house ;  and  he  retains  that  portion  which 
he  conceives  to  be  essential — about  six  acres — and  has  built, 
or  found  already  built  on  a  portion  of  that  six  acres,  a  cottage 
which  he  uses  as  a  residence  for  accommodating  his  two  out-door 
servants,  his  groom  and  undergroom.  The  rest  of  the  paddock 
he  employs  for  the  purposes  of  grazing  horses,  and  making  hay 
for  the  use  of  the  horses  and  cows.  But  it  is  not  unimportant  to 
observe  here  that  he  has  on  the  other  side  six  acres  of  a  similar 
character,  so  that  he  has  twelve  acres  altogether.  Of  course  the 
construction  now  contended  for  would  be  equally  applicable  to 
the  six  acres  on  the  western  side,  and  perhaps  more  strongly 
applicable  inasmuch  as  he  had  those  six  acres  originally. 

"I  am  therefore  asked  at  this  present  moment  to  hold  that 
taking  part  of  the  house  within  the  meaning  of  this  Act,  would 
oblige  the  company  to  take  the  house^  the  whole  of  the  curtilage, 
the  original  six  acres  on  the  western  side,  and  the  newly  acquired 
six  acres  on  the  other  side. 

"  This  conclusion,  which  certainly  is  somewhat  startling,  is  rested 
upon  the  view  taken  by  the  Jjord  Justice  Knight  Bnice,  that 
everything  which  is  necessary  for  the  convenient  and  comfortablo 
occupation  of  a  house  is  to  be  included  by  a  liberal  construction 
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L.  JJ.  of  the  Act  as  part  of  that  whicli  is  protected  by  the  92nd  section, 
1866  and  Fergusson  v.  The  London  &  Brighton  Bailway  Comjpany  shews 
Steele  the  great  extent  to  which  that  learned  Lord  is  disposed  to  carry 
Midland  pi'iiiciple.    If  I  am  to  apply  that  doctrine  as  I  am  asked  to 

Eailway  Co.  in  the  present  case,  I  should  be  obliged  to  hold  that,  if  any 
gentleman  finding  his  house  not  sufficiently  large  for  his  conve- 
nience and  wanting  room  for  his  groom  and  undergroom,  should 
take  a  house  on  the  opposite  side  of  a  street  in  Londo7i  for  the 
purpose  of  accommodating  them,  the  Act  would  extend  to  that  house. 
Now  it  cannot  be  held  that  if  a  gentleman,  in  consequence  of 
wanting  for  certain  members  of  his  establishment  a  larger  amount 
of  accommodation  than  the  persons  who  formerly  occupied  his  house, 
takes  a  house  on  the  other  side  of  the  road,  this  additional  house 
can  be  considered  as  portion  and  part  of  his  house ;  still  less  can 
I  hold  that  because  Mr.  Steele  has,  for  the  comfort  and  enjoyment 
of  his  family,  a  considerable  number  of  horses  and  cows,  a  larger 
number  probably  than  the  former  owners  kept  (because  they  had 
not  the  same  necessity  for  them),  therefore  everything  that  is 
requisite  for  the  support  of  those  horses  ^and  cows  must  be  con- 
sidered as  a  part  of  the  house.  Mr.  Bolt  put  the  case  of  a  noble- 
man or  gentleman  living  in  the  country.  I  know  instances  of 
noblemen  who  keep  as  many  as  fifty  horses;  but  is  the  pasture 
that  is  necessary  for  the  keep  of  fifty  horses  to  be  considered  as 
necessarily  a  part  of  the  house  ?  Other  gentlemen  keep  an  equal 
number  of  cows  for  the  necessities  of  their  house  or  establishment, 
but  can  we  consider  that  the  fields  upon  which  they  feed  are 
necessary  for  the  occupation  of  the  house  ? 

"  Now,  if  Mr.  Steele  had  devised  (I  will  not  say  demised,  for 
possibly  a  deed  would  in  this  respect  be  construed  more  strictly 
than  a  will),  if  he  had  devised  this  house,  even  adding  the  words 
*  with  the  appurtenances,'  it  seems  to  be  that  this  land  could  never 
have  been  deemed  part  of  the  appurtenances  to  Mr.  Steele's  house, 
nor  have  passed  by  the  devise.  Not  only  does  the  road  separate 
it  from  the  house  (it  not  being  within  the  curtilage  at  all),  but  it 
is  a  distinct  property  which  has  been  simply  acquired  for  the 
accommodation  of  those  who  reside  in  the  house. 

"  Another  class  of  cases  has  been  referred  to,  viz.,  that  of  manu- 
factories, where  the  Court  has  held  that  everything  essential  to 
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the  manufactory  shall  be  included  in  the  term  *  manufactory/      L.  Jj. 
though  it  be  separated  by  one  road,  or  two  roads,  or  even  though  it  18G6 
be  at  a  considerable  distance.  As,  however,  in  the  case  of  a  manu-  Steele 
factory,  the  word  does  not  include  all  the  fields  necessary  for  the  Midland 
pasture  of  the  horses  used  in  the  manufactory,  although  actually  Bailway  Co. 
there  used,  so,  in  the  same  way,  I  apprehend  that  here  the  word 
*  house  '  includes  all  that  is  necessary  for  the  absolute  enjoyment 
of  the  house,  but  cannot  be  said  to  include  all  that  is  necessary 
for  the  enjoyment  of  the  luxuries  and  adjuncts  which  you  may 
have  for  your  own  comfort  and  convenience  attached  to  your 
residence.    If  you  choose  to  have  a  certain  number  of  horses  you 
want  pasture  for  them,  but  that  does  not,  as  it  appears  to  me,  upon 
any  reasonable  construction  of  the  Act,  make  the  pasture  which 
you  find  for  them  part  of  your  house. 

"  Of  course  I  feel  that  the  Act  is  to  be  construed  in  this  sense 
liberally ;  that  persons  are  not  to  be  deprived  without  adequate 
compensation  of  that  which  they  are  in  actual  occupation  of  or  of 
that  which  is  necessary  for  the  enjoyment  of  their  property  as  a 
residence.  But  when  you  have  ascertained  all  that  is  really  and 
properly  appurtenant  to  the  house  itself,  you  cannot  further 
extend  protection  to  all  the  things  which  for  your  convenience  you 
attach  to  the  enjoyment  of  your  property ;  such  things  as  are  only 
comforts  connected  with  the  enjoyment  of  your  house. 

"  I  cannot  therefore  feel  that  I  am  justified,  in  the  present  state 
of  the  authorities,  nor  do  I  feel  justified,  so  far  as  my  own  impression 
and  opinion  of  the  case  goes,  in  saying  that  after-acquired  property 
never  attempted  to  be  included  or  inclosed  or  connected  with  the 
house  itself,  is  the  subject  of  protection  under  this  clause  of  the 
Act. 

"  As  regards  the  case  raised  of  the  breach  of  faith  upon  represen- 
tations made  before  the  Committees  of  the  Houses  of  Lords  and 
Commons,  I  thought  it  right  to  hear  what  was  to  be  said  on  both 
sides.  But  I  am  bound  to  say  that  it  appears  to  me  quite  impos- 
sible to  raise  aji  equity  upon  this  ground.  The  Plaintift*  was 
present.  I  do  not  rely  upon  the  fact  of  his  being  himself  in  the 
profession,  but  he  appears  to  have  been  represented  by  counsel  at 
the  time.  He  heard  the  statement  made  by  the  opposite  counsel 
that  he  would  bo  adequately  protected  by  the  Act  of  Parliament 
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L.  JJ.      which  had  already  passed.    This  was  not  done  as  a  breach  of  faith, 
1866      but  was  done  openly  and  avowedly.    There  was  Mr.  Steele  and 
Steele     there  was  his  counsel  ready  to  contradict  that  averment,  and  ready 
Midland       claim  any  protection  if  they  were  of  a  contrary  opinion.    It  is 
Railway  Co.  impossible  to  say  that  the  Legislature  are  in  the  slightest  degree 
to  be  taken  to  have  been  influenced  by  that.    If  they  were,  I 
cannot  help  it.    If  they  were  misled  by  the  ingenious  arguments 
of  counsel  on  one  side  more  than  on  the  other,  I  cannot  help  it. 
It  would  be  a  perfectly  new  head  of  equity  to  say  that,  because 
counsel  on  the  one  side  were  more  successful  than  those  who 
appeared  on  the  other  in  persuading  the  Legislature  to  adopt  a 
certain  view,  an  equity  is  raised  on  which  this  Court  can  act. 

"  All  that  I  have  to  do  is  to  construe  the  Act  of  Parliament  before 
me,  and  I  cannot  be  assisted  in  the  construction  of  that  Act  by 
knowing  what  took  place  before  the  Committee  when  both  parties 
were  arguing  face  to  face  until  at  length  the  Committee  came  to  a 
conclusion.    The  motion  must  therefore  be  refused." 

Mr.  Bolt,  Q.C.,  and  Mr.  Nalder,  for  the'Appellant  :— 

•  It  has  been  settled  in  this  Court  that,  under  the  term  house,  in 
the  92nd  section,  everything  which  would  pass  by  a  conveyance  of 
a  "  house  "  will  be  protected ;  and  this  Court  having  intimated  an 
opinion  that  nothing  more  is  protected,  we  do  not  contend  for  a 
wider  interpretation,  though,  otherwise,  we  should  have  urged  that 
whatever  is  used,  and  reasonably  used,  for  the  purposes  of  the  resi- 
dence, would  be  protected,  whether  it  would  pass  by  the  conveyance 
of  the  "  house  "  or  not.  Probably,  however,  the  two  propositions 
come  nearly  to  the  same  thing.  The  land,  in  the  present  case,  is 
necessary  for  the  enjoyment  of  the  house,  which  is  one  suitable  for, 
and  occupied  by,  a  large  family.  The  Yice-Chancellor  thought 
that  twelve  acres  of  land  was  too  much,  and  that  on  abstract 
principle — our  evidence  that  the  quantity  was  no  larger  than 
necessary  not  being  met.  His  Honour  also  went  on  the  ground 
that  this  piece  of  land  is  divided  by  a  road  and  other  property 
from  the  Plaintiff's  house,  the  distance  being  about  250  yards. 
Now,  upon  the  evidence,  it  will  be  impossible  for  any  person 
taking  such  a  house  as  this,  and  having  such  an  establishment  as 
a  person  taking  such  a  house  may  be  expected  to  have,  to  occupy 
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it  with  ordinary  conyenience  without  this  land.  The  Plaintiff  has  L.  J  J. 
no  more  land  than  is  necessary  for  the  convenient  occupation  of  1866 
the  house.  It  was  so  much  a  matter  of  necessity  to  him  that  he  Steele 
bought  it  at  a  price  which  makes  it  stand  at  a  rent  of  £24  per  midland 
acre ;  he  occupies  it  himself,  and  there  are  upon  it  buildings  used  Kailavay  Co. 
for  the  purposes  of  his  establishment.  W e  establish  the  necessity 
of  the  land  to  the  house  not  by  the  Plaintiff's  affidavit  made  for  the 
occasion,  but  by  his  conduct  for  a  series  of  years.  Upon  the  autho- 
rities this  land  would  pass  by  a  grant  of  the  house.  The  case  of 
Lord  Grosvenor  v.  The  Hamj) stead  Junction  Bailway  Comjpamj  (1) 
first  established  that  the  word  "  house,"  in  the  92nd  clause,  would 
include  everything  that  would  pass  by  a  grant  of  the  house : 
SpacJcman  v.  Great  Western  Railway  Comjoany  (2)  is  to  the  same 
effect.  In  Fergusson  v.  The  London  dt  Brighton  Bailway  Com- 
pany (3)  the  land  in  question  was  not  occupied  with  the  house ;  it 
was  let  separately  from  it ;  the  occupiers  of  the  houses  only  used 
it  for  playing  at  cricket,  and  it  could  not  be  called  in  any  sense 
necessary  to  the  comfortable  occupation  of.  the  houses,  and  it 
would  not  have  passed  by  a  conveyance  of  the  houses.  A  garden 
passes  by  the  grant  of  a  house  because  it  is  necessary  to  the  house ; 
then  why  should  not  a  field  pass  if  equally  necessary  ?  The  points 
taken  against  us  are,  that  this  land  is  severed  from  the  house  by  o 
road ;  that  it  is  a  field,  not  a  garden ;  and  that  the  extent  of  the 
whole  land  is  eleven  or  twelve  acres.  The  old  authorities  meet  all 
these  points.  According  to  Lord  Cohe,  by  the  grant  of  a  house, 
the  orchard,  garden,  and  curtilage  pass,  and  so  an  acre  or  more 
may  pass  independently  of  the  curtilage  (1).  A  similar  principle 
is  laid  down  in  '  Shep.  Touch.,'  pp.  89 — 91.  In  Fartridge  v. 
Strange  (5)  is  a  dictum  that  a  garden  of  eleven  acres  might  pass, 
by  a  grant  of  a  messuage  as  being  parcel  of  it.  In  Nicholas  v.' 
Chamberlain  (0)  it  Avas  held  that  a  conduit  and  pipes  would  pass 
with  a  house  as  necessary  to  it,  and  quasi  appurtenant.  From 
Hill  V.  Grange  (7)  it  appears  tliat  land  occupied  with  a  liouse 
for  residential  purposes  will  pass  with  it.    In  Illgham  v.  Bul-er{S) 

(1)  1  Do  a.  &  J.  440.  (f))  rioml.  85,  80. 

(2)  I  Jiir.(:^.lr;.)  TOO.  (0)  Cro.  Jac. 

(3)  11  VV.  K.  1088.  (7)  riowd.  170. 

(i)  Co.  LiLt.  5,  l>.  (8)  Cro.  Eliz.  15,  10. 
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L.  JJ.  Chief  Justice  Anderson  lays  down  that  land  which  has  been  occn- 
1866  pied  with  a  house  for  ten  or  twelve  years,  will  pass  by  a  grant  of  the 
Steele  house  as  appurtenant  to  it.  Clampe  v.  CIamj)e  (1),  and  Boocher 
Midland  ^  '  ^^'^f^'^^  (^)  ^^^^  same  way.  In  Garden  v.  Tuck  (3)  it 
Eailway  Co.  was  held  that  a  garden  and  curtilage  passed  by  a  devise  of  the 
messuage  on  the  ground  of  their  being  necessary  to  it.  The  sta- 
tute 31  Eliz.  c.  7,  now  repealed,  enacted,  that  no  cottage  should  be 
built  without  four  acres  of  land  attached  to  it ;  could  it  be  said 
that  the  land  would  not  pass  by  a  grant  of  one  of  these  cottages  ? 
There  is,  therefore,  no  absolute  limit  as  to  quantity.  In  Boe  v. 
Collins  (4)  property  occupied  with  a  house,  but  having  no  direct 
communication  with  it,  and  lying  in  part  on  the  other  side  of 
a  road,  was  held  to  pass  by  the  devise  of  the  house,  and  Press  v. 
Barker  ip)  supports  that  decision.  Again,  the  occupation  of  a 
tenement  by  a  servant  for  the  purposes  of  his  service,  is  the 
occupation  of  the  master :  Beg.  v.  SjourreU  (6).  Now,  here  a 
cottage,  occupied  by  the  grooms  who  are  necessarily  placed  there 
for  the  purpose  of  looking  after  the  horses  while  on  this  land, 
stands  on  this  land,  and  this  cottage  at  all  events  must  be  part  of 
the  Plaintiff's  house.  The  evidence  shev/s  that  the  grooms  are 
obliged  to  live  there  because  the  Plaintiff  has  no  room  for  them 
on  his  side  the  road.  In  Pulling  v.  The  London,  Chatham,  <& 
Bover  Bailway  Company  (7)  it  was  not  intended  to  lay  down  any 
such  rule  as  that  a  paddock  used  with  the  house,  and  in  a  reason- 
able sense  of  the  term  necessary  to  its  enjoyment,  would  not  pass 
with  the  house;  the  connection  between  the  house  in  that  case 
and  the  land  in  question  being  of  the  slightest  description. 

[The  LoKD  Justice  Turnee  : — Do  you  say  that  if  Mr.  Steele 
had  let  his  "  house  "  this  land  would  have  passed  ?] 

We  contend  that  if  a  gentleman  at  a  distance  had  written  to 
Mr.  Steele  saying  that  he  wanted  a  house  for  a  large  family,  and 
understood  that  Mr.  Steele  had  one  that  would  suit  him,  and  Mr. 
Steele  had  replied — "  I  have  a  house  to  let  which  I  occupy  myself 

(1)  Cro.  Eliz.  29.  (5)  2  Bing.  456. 

(2)  Cro.  Eliz.  113.  (6)  14  W.  E.  81. 

(3)  Cro.  Eliz.  89.  (7)  33  Beav.  644 ;  on  App.  12  W.  E. 

(4)  2  T.  E.  498.  969. 
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with  nine  cliildren,  and  a  suitable  establishment,  and  the  terms      L.  J  J. 
are  so  and  so,"  a  contract  upon  those  terms  would  have  included  1866 
this  land ;  Hihon  v.  Hihon  (1)  supports  this  view,  and  so  do  the  Steele 
observations  of  Chief  Justice  Erie  in  Folden  v.  Bastard  (2)  on  the  midland 
case  of  Bodenham  v.  Pritchard  (3).    In  Be^.  v.  Great  Northern  ^^ailway  Co. 
Bailway  Company  (4)  it  was  held  that  a  ferry  which  had  been 
enjoyed  with  land,  would  pass  by  a  conveyance  of  the  land,  "  with 
all  profits  and  commodities  belonging  to  the  same ; "  and  so  it  was 
held  that  the  railway  company,  by  interfering  with  the  landing 
on  the  opposite  side  of  the  river,  was  interfering  with  the  land. 
The  question,  putting  it  in  the  view  least  favourable  to  the 
Plaintiff,  is — parcel  or  no  parcel?    The  authorities,  as  to  what  is 
included  in  a  house  for  the  purposes  of  burglary,  as  to  which  a 
strict  construction  must  of  course  prevail,  are  in  our  favour: 
Hales  Pleas  of  the  Crown,  i.  558 ;  East's  Pleas  of  the  Crown, 
"  Burglary,"  492.    The  stables  and  dairy  are  incontestably  part  of 
the  house,  and  the  land,  without  which  they  are  of  no  use,  being 
an  accessory  to  them  must  also  be  part  of  it.    Then  the  repre- 
sentation on  behalf  of  the  company  to  the  Committees  of  the 
Houses  of  Parliament,  that  no  special  clause  was  necessary  for  the 
Plaintiff's  protection,  inasmuch  as  they  could  not  take  a  part  of 
his  house  without  taking  the  whole,  are  sufficient  to  raise  an 
equity  against  the  company.    It  must  be  taken  that  this  repre- 
sentation influenced  the  determination  of  the  Committees. 

Mr.  W.  M.  James,  Q.O.,  and  Mr.  Speed,  for  the  company  : — 

This  case  appears  to  be  brought  forward  as  a  rediidio  ad  dbsur- 
dum.  A  field,  separated  from  the  Plaintiff's  house  by  a  road  and 
other  property,  and  only  used  for  raising  hay  to  feed  cows  and 
horses,  is  alleged  to  be  part  of  the  house.  On  the  same  principle, 
if  a  gentleman  chose  to  feed  mutton  for  his  own  table,  he  might 
allege  that  the  fields  on  which  his  sheep  were  pastured  were  part 
of  his  house.  The  contention  of  the  Plaintiff  is  in  fact  that  the 
word  house  includes  all  land  wliicli  has  been  used  for  supplying 
the  family  resident  tlicro  witli  Avhat  they  want.  When  the  Legis- 
lature passed  the  Lands  Clauses  Act,  it  never  could  have  entered 

(1)  11  W.  R.  455.  (3)  1  B.  c't  C.  350. 

(2)  U  W.  II.  198.  (4)  14  Q.  B.  25. 
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„    L.  J  J.     into  the  mind  of  any  member  of  it  that  the  effect  of  it  would  be 
18G6      that  a  company  could  not  take  a  detached  piece  of  land  on  one  side 
Steele     of  the  Edgware  Road  without  taking  a  property  on  the  other  side 
Midland    of  it ;  a  property,  too,  consisting  of  a  house,  garden,  and  paddock  of 

Bailway  Co.  acres  in  a  ring  fence.  The  present  case  is  far  more  favourable 
to  the  company  than  Fulling  v.  London,  Chatham,  &  Dover  Bailway 
Company ;  and  if  that  case  is  to  be  treated  as  a  binding  authority, 
the  present  suit  is  clearly  ill-founded.  As  to  the  old  cases  which 
have  been  so  much  relied  on,  it  was  first  held  that  "  house  "  would 
include  the  curtilage ;  then,  after  much  hesitation,  that  it  would 
include  a  garden,  both  forming  part  of  that  which  is  actually 
used  for  residence ;  but  none  of  the  cases  carry  the  matter  further. 
It  was  never  suggested  that  land  used  for  supplying  food  for  the 
family  thereby  became  part  of  the  house :  Lethhridge  v.  Leth- 
hridge  (1)  bears  on  this  point.  Curtilage,  orchard,  and  garden,  are 
all  that  the  word  has  ever  been  held  to  include :  Blachhorn  v. 
Edgley  (2).  The  cases  are  collected  in  Jarm.  Wills  (3).  Evans  v. 
Angell  (4),  and  Lister  v.  Ficliford  (5),  are  against  the  wide  con- 
struction contended  for  by  the  Plaintiff.  As  to  the  groom's 
cottage  being  on  this  land,  suppose  it  essential  for  the  convenient 
occupation  of  a  house  that  a  servant  should  live  as  gatekeeper  at 
a  lodge  half  a  mile  off,  is  all  the  intervening  ground  therefore  part 
of  the  house  ?  Here  there  is  moreover  no  direct  communication 
between  the  house  and  the  ground  in  question.  The  only  connec- 
tion between  them  is  that  the  land  is  used  for  keeping  the  horses  and " 
cows  wanted  by  the  inmates.  Then  whether  it  is  part  of  the  house 
must,  if  the  contention  of  the  Plaintiff  is  correct,  be  determined  by 
the  taste  and  means  of  the  occupant,  whether  he  wishes  or  can 
afford  to  keep  a  large  number  of  horses  and  cows.  This  is  not  a 
rational  way  of  deciding  the  question  of  parcel  or  no  parcel.  As 
to  what  took  place  before  the  Committees,  it  amounted  to  this,  that 
the  company's  counsel  said :  "  If  you  can  make  this  out  to  be  part 
of  your  house,  you  are  protected  without  any  special  clause ;  if 
you  cannot,  you  are  asking  more  than  you  ought  to  have."  There 
was  no  statement  amounting  to  a  representation  by  the  company. 
Moreover,  the  Act  of  Parliament  which  the  company  were  then 

(1)  10  W.  R.  449.  (2)  1  P.  Wms.  600.  (3)  Vol.  i.  p.  739, 3rd  cd. 

(4)  .26  Beav.  202.  (5)  11  Jur.  (N.  S.)  649. 
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soliciting  was  not  the  Act  under  which  the  company  are  taking  L.  J  J. 

this  land,  but  a  later  Act ;  the  Plaintiff  had  no  locus  standi  for  1866 

asking  a  special  clause  for  his  protection  as  to  this  property.    The  Steele 

parties  were  at  arm's  length,  and  it  is  new  that  a  party  Avho  has  ]\iidland 

failed  in  argument  should  treat  the  arguments  of  counsel  on  the  Railway  Co. 
other  side  as  misrepresentations  entitling  him  to  get  rid  of  the 
effect  of  the  decision. 

Mr.  Bolt,  in  reply  : — 

The  Kespondents  say,  "  If  you  go  beyond  curtilage  and  garden, 
where  are  you  to  stop?"  It  was  urged  similarly  in  the  earliest 
cases  under  this  section, "  If  you  go  beyond  the  building,  where  are 
you  to  stop  ?"  but  that  argument  did  not  succeed.  You  cannot 
thus  reduce  a  legal  principle  to  mathematical  certainty.  I  contend 
that  this  is  the  principle :  whatever  has  been  used  and  occupied 
with  the  house,  and  is  necessary  for  the  enjoyment  of  the  house, 
and  has  been  enjoyed  with  it  so  long  as  to  make  it,  in  common 
understanding,  a  part  of  the  premises  occupied  with  the  house,  is 
to  be  treated  as  part  of  the  house.  I  contend  that  this  rule  shews, 
with  as  much  distinctness  as  can  be  looked  for  in  cases  of  this 
nature,  where  we  are  to  stop.  The  Kespondents  say  nothing  beyond 
a  garden  can  pass.  Is  this  urged  on  principle  or  authority  ?  On 
principle,  why  is  an  orchard  part  of  the  garden  ?  It  can  be  only 
on  the  ground  that  it  is  necessary  to  the  comfortable  existence  of 
the  persons  residing  in  the  house.  Why  is  not  a  paddock  which 
feeds  the  cows  that  supply  milk  to  the  house  equally  necessary  ? 
The  question  of  parcel  or  no  parcel  is  not  a  question  of  law,  but, 
as  was  said  in  Fergiissons  Case,  a  question  of  situation  and  circum- 
stances. It  is  a  question  for  a  jury.  Tlie  same  principle  which 
would  be  applied  in  tlie  case  of  a  conveyance  or  devise,  is  to  bo 
applied  to  this  Act.  ^J'ho  object  of  the  section  is  to  protect  residen- 
tial enjoyment,  and  tliis  is  a  circumstance  to  be  taken  into  account 
by  a  jury  in  deciding  on  the  question  parcel  or  no  parcel.  Black- 
horn  V.  Eclgley  (1),  referred  to  on  the  other  side,  is  upon  the  whole 
in  our  favour,  as  shewing  that  lands  might,  by  the  force  of  sui*- 
rounding  circumstances,  pass  as  parcel  of  a  house.  Evans  v. 
Angell  contains  nothing  conflicting  with  ^\hat  we  contend  for,  and 

(1)  1  P.  Wms.  GOO. 
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L.  JJ.     Archer  v.  Bennett  (1)  is  strongly  in  our  favour.    Gennings  v. 
1866       Lake  (2),  and  Yates  v.  Clincard  (3),  support  the  view  that  lands 
Steele     held  with  a  house,  and  necessary  for  its  enjoyment,  pass  as  parcel  of 
Midland    i^-   ^®     quantity,  if  a  field  may  pass  at  all  there  is  no  reason  why 
Eailway  Co.  eleven  or  twelve  acres  should  not.    It  is  contended  that  we  are 
asking  your  Lordships  to  overrule  your  own  decision  in  Pulling' s 
Case ;  but  that  is  not  so.    In  Fulling' s  Case  the  two  fields  were 
held  under  two  distinct  leases,  the  house  being  held  under  another, 
and  the  connection  between  them  was  recent.    Nor  could  they  be 
considered  even  as  pleasure  grounds  to  the  house,  being  only  occa- 
sionally used  by  the  occupiers  of  it.    The  present  case  is  one  in 
which  I  contend  that  a  jury  would  come  to  the  conclusion  that  this 
land  was  parcel  of  the  house.    As  regards  the  proceedings  before 
the  Committees,  Mr.  Steele's  evidence  as  to  the  representation  made 
by  the  counsel  for  the  company  is  not  met.    It  is  only  denied  that 
this  representation  was  the  ground  on  which  the  Committees  re- 
jected the  proposed  clause,  and  according  to  the  authorities,  both  at 
law  and  in  equity,  that  is  a  representation  which  the  company  is 
bound  to  make  good. 

SlE  Gr.  J.  TUENEE,  L.J.  :— 

Having  had  occasion  several  times  to  consider  cases  of  this 
description,  and  having  had  an  opportunity  of  considering  this 
case  out  of  Court,  and  looking  at  the  authorities  upon  it,  I  do  not 
think  it  necessary  or  right  to  defer  the  statement  of  my  opinion. 
The  Appellant  has  had  the  satisfaction  of  having  had  his  case  most 
ably,  I  may  say  most  powerfully,  argued,  but  the  argument  has 
wholly  failed  to  satisfy  me  that  there  is  error  in  the  judgment 
from  which  this  appeal  has  been  brought. 

There  are  two  points  in  the  case :  First,  whether  the  land  in 
question  which  is  proposed  to  be  taken  by  the  railway  company  is 
part  of  the  Plaintiff's  house  within  the  meaning  of  the  92nd 
section  of  the  Lands  Clauses  Act;  and,  secondly,  whether  there 
is  any  equity  arising  to  the  Plaintiff  from  the  alleged  misrepre- 
sentation before  the  Committees  of  the  House  of  Commons  and 
the  House  of  Lords.  On  neither  of  these  points  do  I,  after  con- 
sidering the  case,  feel  any  reasonable  doubt. 

(1)  Lev.  131.  (2)  Cro.  Car.  168.  (3)  Cro.  Eliz.  704. 
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A  suggestion  was  tlirown  out  in  the  course  of  the  argument      L.J  J. 
tliat  some  more  extended  construction  ought  to  be  given  to  the  1866 
word  "  house  "  as  used  in  the  92nd  section  of  the  Lands  Clauses  Steele 
Act  than  the  Court  has  put  upon  it,  but  that  view  was  not  pressed  "Mtdlakd 
upon  us,  nor  do  I  see  any  reason  for  changing  the  opinion  to"  Railway  Co. 
which  this  Court  has  come  upon  that  point.    The  view  taken 
by  us  of  the  meaning  of  the  word  "  house  "  in  the  92nd  section  of  ' 
the  Act  has  now  been  acted  upon  for  several  years  in  this  Court, 
and,  if  erroneous,  it  must  be  corrected  by  the  House  of  Lords,  and 
not  by  us. 

The  question  is,  whether  the  land  in  question  is  to  be  considered 
as  part  of  the  house  within  the  meaning  of  the  Act.  Now,  the 
facts  of  the  case  lie  in  a  very  narrow  compass.  The  house  is 
on  the  west  side  of  the  Edgware  Boad.  The  strip  of  land  which 
the  company  propose  to  take  is  on  the  east  side  of  the  Edgware 
Boad,  by  the  side  of  a  lane  called  Child's  Hill  Lane,  leading  from 
the  side  of  the  Edgware  Boad  opposite  to  the  house,  and  it  is  at  a 
distance  of  about  two  hundred  and  fifty  yards  from  the  house.  It 
is  part  of  a  larger  field  of  about  six  acres,  through  the  middle  of 
which  the  railway  is  intended  to  pass.  There  is  an  angle,  if  I 
may  so  term  it,  of  that  field  coming  down  towards  the  house,  in 
the  corner  of  which  is  a  cottage  which  is  used  and  occupied  by 
the  Plaintiff's  grooms,  also  some  outbuildings.  Upon  that  angle 
of  the  field  the  hay  which  is  grown  upon  that  large  field  of  six 
acres,  and  upon  the  other  land  which  the  Plaintiff  has  on  the  west 
side  of  the  road,  appears  to  be  stacked. 

These  are  the  material  facts  of  the  case,  and  the  question  is, 
whether  the  strip  of  land  in  the  middle  of  the  six-acre  field  ought 
to  be  considered  as  part  of  the  Plaintiff's  house.  Now,  I  take 
the  law  on  that  point  to  be  that  by  the  description  of  a  "  house," 
what  is  necessary  for  the  convenient  occupation  of  the  house  will 
pass.  But  what  is  contended  here  is,  that  not  only  what  is  neces- 
sary for  the  convenient  occupation  of  the  liouse  passes,  but  that 
what  is  subsidiary  to  or  necessary  for  the  convenience  of  the 
occupant  of  the  house  will  also  pass. 

The  argument  is  this.  The  occupier  and  owner  of  this  liouso, 
namely,  the  Plaintiff,  keeps  five  horses  and  four  or  more  cows.  Hay 
must  bo  had  for  the  horses,  pasture  must  bo  found  for  the  cows ; 
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Ij.JJ.     tlierefore  the  land  producing  the  hay,  and  affording  the  pasture,  is 
3866      necessary  for  the  use  and  occupation  of  the  house,  and  that  land 
Steele     is  in  law  to  be  considered  as  part  of  the  house.    Speaking  with 
Midland         possible  respect  to  the  argument,  which  has  been  extremely 
'^Railway  Co.  q^Iq  Q^^id  exhaustive  upon  the  subject,  that  argument  is  altogether 
founded,  in  my  judgment,  upon  a  fallacy.    The  horses  and  cows 
are  not  necessary  for  the  use  and  enjoyment  of  the  house.  They 
are  necessary,  if  necessary  at  all,  for  the  personal  use  and  enjoy- 
ment of  the  person  by  whom  the  house  is  occupied.    The  Plaintiff 
in  this  suit  is  a  highly  respectable  gentleman  of  considerable 
.  fortune.    He  lives  in  this  house,  he  thinks  it  right  to  keep  five 
horses  and  four  or  five  cows,  and  he  has  a  large  family.  Supposing 
he  let  this  house,  and  supposing  the  person  who  came  into  the 
house  thought,  "  Well,  instead  of  keeping  these  four  or  five  cows 
and  five  horses,  I  will  job  the  horses  which  I  require,  and  the  job- 
master shall  feed  the  horses,  and  I  will  buy  the  milk  necessary 
for  my  family  instead  of  keeping  the  cows  for  the  purpose  of  pro- 
ducing it,"  could  it  be  said  that  this  land  in  that  point  of  view 
would  be  part  of  the  house  ?    Can  the  law  be  that  the  question  of 
what  will  pass  by  the  description  of  the  house  !is  to  depend,  not 
upon  what  is  necessary  for  the  convenient  use  and  occupation  of 
the  house  by  Avhoever  may  chance  to  occupy  it,  but  upon  what 
will  be  necessary  for  the  personal  convenience  and  enjoyment  of  a 
gentleman  of  fortune  if  he  takes  the  house,  or  a  gentleman  with- 
out fortune  if  he  chooses  to  become  the  tenant.    The  mode  of 
testing  the  question  is  this :  supposing  the  Plaintiff,  Mr.  Steele, 
were  to  grant  a  lease  of  this  house  without  any  expression  except 
"  I  grant,"  or  "  I  agree  to  grant  a  lease  of  my  house,"  I  think  he 
would  be  greatly  surprised  if  the  person  to  whom  he  agreed  to 
grant  the  lease  of  that  house  claimed  these  six  acres  of  land, 
and  claimed  all  the  property  which  lies  on  the  east  side  of  the 
road  as  a  part  of  that  house  which  he  agreed  to  let.    I  cannot 
conceive  that  any  doubt  can  be  entertained  upon  the  question  that, 
if  a  lease  were  granted  of  this  house  qua  house,  no  part  of  the 
land  which  is  to  be  taken  by  the  railway  of  the  six-acre  field,  of 
which  that  land  forms  part,  could  be  considered  as  passing  with 
the  house.    As  I  said  before,  it  is,  in  my  opinion,  impossible  to 
hold  that  the  law  is  in  this  position,  that  what  shall  pass  by  the 
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description  of  a  house  shall  depend  upon  the  personal  wants  of  the     L.  J  J. 
owner  or  occupier  of  the  house.  1866 

IsTow,  a  vast  number  of  cases  have  been  cited  on  this  subject.  Steele 
Many  I  have  looked  into,  and  some,  it  is  fair  to  confess,  I  have  midland 
not  looked  into  on  this  occasion.  I  think  the  cases  lay  down  no  Railway  Co. 
general  rule  on  the  subject.  The  only  case  I  think  it  necessary  to 
make  any  observation  upon  is  the  case  of  Doe  v.  Collins,  in  which 
a  coal-pen  on  the  opposite  side  of  a  public  road  was  held  to  pass 
as  part  of  a  house.  Upon  looking  at  that  case  it  seems  to  me 
to  be  clearly  distinguishable  from  the  present,  because,  as  I  take  it, 
the  coal-pen  in  that  case  was  necessary  for  the  convenient  use  and 
occupation  of  the  house.  The  person  who  occupied  the  house  used 
the  coal-pen  for  the  purposes  of  trade,  and  kept  a  large  stock  of 
coals  there.  He  used  it  also  for  the  purposes  of  the  house,  inas- 
much as  what  was  required  for  the  consumption  of  the  house  was 
taken  by  him  from  the  coal-pen  and  brought  into  the  house.  And 
where  was  it  deposited  ?  In  the  washhouse.  It  is  therefore  plain 
that  there  was  no  coal-cellar  in  the  house,  and  that  the  coal-pen 
was  used  as  the  coal-cellar  of  the  house,  and  I  think  that  any 
place  used  as  a  coal-cellar  for  the  house  would  rightly  be  considered 
as  necessary  for  the  convenient  use  and  occupation  of  the  house. 
That  case,  therefore,  which  is  perhaps  the  strongest  case  that  has 
been  cited,  seems  to  me  not  at  all  to  apply  to  the  present  case,  in 
which  I  entertain  a  very  decided  opinion  that  this  land  is  not  to 
be  considered  as  part  of  the  house  within  the -meaning  of  the 
92nd  section  of  the  Act. 

Then,  as  to  the  other  point,  the  alleged  equity  arising  from 
what  is  said  to  be  a  misrepresentation.  I  think  the  case  amount-s 
to  no  more  than  this.  The  Plaintiff  asserted  throughout  the  pro- 
ceedings before  both  Houses  of  Parliament,  that  the  Defendants 
would  bo  bound  to  take  the  whole  of  his  property,  and  the 
Defendants,  or  those  who  represented  them,  said,  "Be  it  so;  if 
so,  you  do  not  want  this  particular  clause  which  you  are  asking 
us  to  insert  in  the -bill."  I  think  it  is  quite  clear  that  this  cannot 
be  considered  as  a  representation  on  which  any  equity  can  be 
founded  in  this  Court.  On  both  the  grounds,  therefore,  on 
which  this  bill  is  founded,  my  opinion  entirely  agrees  with  that 
of  the  Vice-Chancellor,  and  this  appeal  must  therefore  be  dis- 
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•^L.  JJ.      missed.    If  the  case  had  rested  with  me,  I  should  have  been  of 
1866      opinion  that  it  should  be  dismissed  with  costs,  but  as  I  under- 
Steele  '   stand  my  learned  Brother  has  some  doubt  on  the  case,  and 
Midland    P^^^poses  that  the  costs  should  be  costs  in  the  cause,  I  do  not 
Railway  Co.  dissent  from  his  view  on  that  point. 

Sir  J.  L.  Knight  Bruce,  L  J. : — 

The  conclusion  of  the  Vice-Chancelior  and  that  of  my  learned 
Brother,  as  we  all  know,  is  very  likely  to  be  right;  but,  however 
that  point  of  probability  ought  to  be  viewed,  the  concurrence  of 
their  opinions  is  decisive  against  the  present  appeal.  For  myself, 
however,  I  acknowledge  that  I  consider  the  question,  upon  the 
language  of  the  Legislature,  and  the  particular  circumstances  in 
evidence,  one  of  considerable  difficulty,  and  I  should  have  pre- 
ferred having  the  point  reserved  for  decision  at  the  hearing  of 
the  cause.  That,  however,  cannot  be.  I  agree  that  the  costs  of 
the  appeal  should  be  costs  in  the  cause. 

Solicitors  for  Plaintiff :  Messrs.  Steele  &  Sons. 

Solicitors  for  Defendants  :  Messrs.  Beale,  Marigold,  &  Beale. 


L.  C. 
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In  re  CLAHK. 

Settled  Estates — Leases — 1  Wm,  4,  c.  65. 

Where  lands  stand  limited  in  fee  defeasible  on  certain  events  happening, 
the  Court  has  power  to  grant  leases  of  the  lands  imder  1  Wm.  4,  c.  65,  if  all 
persons  who  would  be  entitled  on  any  of  the  events  happening'are  before  the 
Court. 

William  HAMBLY,  by  his  will,  devised  certain  lands  in 
Cornwall  to  trustees  to  the  use  of  his  grandson,  W.  H.  L.  ClarJc, 
his  heirs  and  assigns  for  ever ;  but  the  will  provided,  that  in  case 
the  said  W.  S.  L.  Claris  should  die  under  the  age  of  twenty-one 
years,  without  leaving  any  issue,  then  the  trustees  were  to  hold 
the  said  lands  to  the  use  of  /.  T.  S.  Clarh,  his  heirs  and  assigns 
for  ever ;  and  in  case  J.  T.  S.  Clark  should  die  under  the  age  of 
twenty-one  years  without  leaving  any  child,  then  the  said  lands 
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should  be  held  to  and  for  the  use  of  the  daughters  of  the  testator's       L.  c. 
deceased  daughter  Caroline  Clarh,  and  the  issue  of  any  deceased  1866 
daughter,  if  and  when  they  should  severally  attain  the  age  of      in  re 
twenty-one  years,  or  being  a  daughter  or  daughters  should  attain 
that  age  or  marry,  their  and  each  of  their  heirs  and  assigns.  And 
the  testator  devised  the  residue  of  his  real  estate  upon  trust  to 
convert  the  same,  and  pay  the  income  to  the  testator's  son,  W.  J. 
Eamlly,  during  his  life,  and  hold  the  principal  after  his  death  ia 
trust  for  such  persons  as  he  should  by  will  appoint. 

The  testator  died  in  September,  1864,  leaving  W.  /.  Eamhly 
his  heir-at-law.  Caroline  Clark  had  six  children,  W.  H.  L.  Clark, 
J.  T.  S.  Clark,  and  four  daughters,  all  under  the  age  of  twenty-one 
years,  and  unmarried  at  the  present  time. 

The  six  children  and  W.  J.  Hamhly  now  presented  a  Petition 
under  the  Act  1  Wm.  4,  c.  65,  praying  that,  pursuant  to  the  17th 
section  of  that  Act,  the  granting  of  a  mining  lease  of  part  of 
the  lands  held  under  the  will  might  be  sanctioned.  The  17th. 
section  enacts  that — 

Where  any  j9erso?^,  being  an  infant  under  tlie  age  of  twenty-one  years,  is  or  sLall. 
be  seised  or  possessed  of  or  entitled  to  any  land  in  fee  or  in  tail,  or  to  any  lease- 
hold land  for  an  absolute  interest,  and  it  shall  appear  to  the  Court  of  Chancery  to 
be  for  the  benefit  of  such  person  that  a  lease  or  under-lease  should  be  made  of 
such  estates  for  terms  of  years,  for  encouraging  the  erection  of  buildings  thereon, 
or  for  repairing  buildings  actually  being  thereon,  or  the  working  of  mines,  or 
otherwise  improving  the  same,  or  for  farming  or  other  purposes,  it  shall  be  lawful 
for  such  infant,  or  his  guardian  in  the  name  of  such  infant,  by  the  direction  of  the 
Court  of  Chancery  to  be  signified  by  an  order  to  be  made  in  a  summary  way  upon 
the  Petition  of  such  infant  or  his  guardian,  to  make  such  lease  of  the  land  of  such 
persons  respectively,  or  any  part  thereof,  according  to  his  or  her  interest  therein 
respectively,  and  to  the  nature  of  the  tenure  of  such  estates  respectively,  for  such 
term  or  terms  of  years,  and  subject  to  such  rents  and  covenants  as  the  said  Court 
of  Chancery  shall  direct. 

The  Petition  was  set  down  before  the  Vice-Chancellor  Wood, 
who  doubted  if  he  had'  power  to  make  the  order,  as  there  was 
here  no  person  actually  seised  in  fee  or  in  tail,  the  estates  being 
defeasible,  and  the  Lords  Justices  felt  doubts.  The  Petition  was 
accordingly  brought  before  the  Lord  Chancellor. 

Mr.  Begg,  for  the  Petitioners,  stated  the  difficulty  which  had 
arisen.  It  was  apprehended  that  the  application  could  not  be 
made  under  the  Settled  Estates  Act,  19  &  20  Vict.  c.  120,  as  the 
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L.  0.  estates  here  were  not  "  in  succession."  In  re  Burdin's  Will  (1).  The 

1866  cases  of  In  re  Greene's  Estate  (2),  In  re  Evans  (S),  Anstey  y,  Edb- 

In  re  son  (4),  and  Ex  joarte  Legh  (5),  were  referred  to. 


Clakk, 


Lord  Chan  worth,  L.C.  : — 

I  am  inclined  to  think  that  the  Court  has  in  this  case  power  to 
grant  the  lease.  There  is  this  difficulty,  however — that  if  I  am 
wrong,  the  lessee  will  have  no  title ;  still,  my  opinion  is  that  the 
statute  ought  to  be  construed  liberally,  so  as  to  give  power  to 
grant  these  leases.  [His  Lordship  then  read  the  clause  in  the 
statute.]  The  first  observation  to  be  made  is,  that  the  words  must 
include  other  cases,  as,  for  instance,  two  co-parceners  or  co-heiresses 
must  be  within  the  meaning  of  the  statute.  That  being  so,  I 
think  that  I  may  consider  all  these  infants  as  together  making  up 
the  fee,  because  every  one  who  has  an  interest  in  the  fee  is  before 
the  Court.  But  I  am  by  no  means  prepared  to  give  an  opinion 
that  the  decision  in  the  case  of  In  re  Evans  was  wrong,  because 
in  that  case  the  estate  was  not  indefeasible.  It  might  have  been 
that,  in  the  result,  the  estate  might  go  to  some  person  not  before 
the  Court,  and  the  order  made  would  then  not  affect  the  Petitioners, 
but  somebody  not  before  the  Court.  That  cannot  be  said  in  the 
present  case,  as  we  have  the  owners  of  the  whole  fee  simple 
before  the  Court,  all  asking  for  the  lease.  It  appears  to  me, 
therefore,  that  the  Court  may  make  the  order. 

Solicitor :  Mr.  J.  E.  Fox. 

(1)  7  W.  E.  711 ;  5  Jur.  (N.  S.)  1378.  (3)  2  My.  &  K.  318. 

(2)  10  Jur.  (N.  S.)  1098.  (4)  1  Sm.  &  Giff.  505. 

(5)  15  Sim.  445. 
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YATES  V.  JACK.  L.c. 

18G6 


Ancient  Liglds — Injury — Form  of  Decree. 

The  owner  of  ancient  lights  is  entitled  not  only  to  sufficient  light  for  the 
purpose  of  his  then  business,  but  to  all  the  light  which  he  had  enjoyed  pre- 
viously to  the  interruption  sought  to  be  restrained. 

Where  an  injunction  was  granted  to  restrain  the  interruption  of  an  ancient 
light,  the  Court  gave  the  Defendant  leave  to  apply  in  order  to  ascertain 
whether  any  building  which  he  might  propose  to  erect  would  cause  such  an 
interruption. 

The  Plaintiffs  in  this  case,  G.  B.  Yates  and  IS.  G.  Yates,  were 
merchants  carrying  on  an  extensive  business  at  a  warelioiise,  No. 
3  and  4,  Lower  East  Smithfield,  in  the  city  of  London,  which  was 
rebuilt  by  them  in  1837,  and  had  a  frontage  of  twenty-nine  feet. 
The  width  of  the  street  was  twenty-five  feet  two  inches,  and 
the  Defendant  Charles  Jack  was  the  owner  of  the  land  on  the 
opposite  side  of  the  street,  with  a  frontage  of  ninety  feet,  on  which 
buildings  formerly  stood,  some  thirty-two  feet  high  to  the  parapet, 
and  some  twenty  feet.  The  Defendant  had  lately  pulled  down 
these  buildings,  and  proposed  to  erect  others,  set  back  six  feet, 
but  sixty-seven  feet  high,  immediately  opposite  to  and  much  wider 
than  the  frontage  of  the  Plaintiffs ;  and  the  Plaintiffs  filed  this 
bill  to  restrain  the  Defendant  from  obstructing  their  ancient 
lights.  A  great  deal  of  evidence  was  entered  into  on  both 
sides,  in  order  to  prove,  on  behalf  of  the  Plaintiffs,  that  their 
warehouse  would  be  materially  darkened  and  that  they  would 
not  be  able  to  carry  on  their  business  so  well,  especially  in  judging 
samples ;  and  on  the  part  of  the  Defendant,  that  no  material 
injury  would  bo  done  to  the  Plaintiffs,  and  particularly  that  there 
would  be  ample  light  for  the  business  carried  on  by  them ;  and,  in 
fact,  that  the  screening  off  of  the  direct  rays  of  the  sun  would  be  a 
positive  advantage..  The  cause  came  boforo  the  Vice-Chancclku* 
Wood,  on  motion  for  decree,  and  his  Honour  ma(k3  a  decree  de- 
claring that  the  Plaintiffs  were  entitled  to  tlio  free  access  oi'  air 
and  light  to  such  an  extent  as  would  enable  them  to  enjoy  tlieir 
messuage  and  warehouse  for  the  pui-pose  of  their  busin(?ss  \\ithout 
Vol,  I.  2  1)  1 
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L-  C.      any  material  diminntion  of  their  former  use  and  enjoyment ;  and, 
1866      it  appearing  to  the  Court  that  the  buildings  proposed  to  be 
Yates     erected  by  the  Defendant  would  materially  affect  such  use  and 
Jack.      enjoyment,  that  the  Defendant  ought  to  be  at  liberty  to  adduce 
—       further  evidence  with  reference  to  the  effect  of  the  proposed  erec- 
tions, or  with  reference  to  the  possible  alterations  thereof  to  such 
an  extent  as  not  to  interfere  with  the  rights  of  the  Plaintiffs ;  and 
an  inquiry  was  directed  whether  any  and  what  alteration  in  the 
Defendant's  design  was  necessary,  or  proper,  or  sufficient  for  the 
purpose  of  preventing  the  erections  from  interfering  with  the  right 
of  the  Plaintiffs  as  thereinbefore  declared ;  and  in  the  mean  time 
the  Defendant  was  restrained  from  building  to  a  greater  height 
than  thirty-five  feet  (1). 

The  Plaintiffs  appealed  from  this  decree. 

Mr.  Bolt,  Q.C.,  and  Mr.  G.  JSf.  Colt,  for  the  Plaintiffs  :— 

We  object  to  the  declaration  in  the  decree  as  limiting  our  right 
to  light  and  air,  and  giving  us  only  so  much  as  will  enable  us  to 
carry  on  our  present  business,  and  we  also  object  to  the  Defendant 
being  allowed  to  adduce  further  evidence,  as  there  has  been  ample 
time  and  much  evidence,  and  he  ought  not  to  be  allowed  to  im- 
prove his  case.  The  law  on  the  subject  of  light  and  air  is  laid 
down  in  Jackson  v.  Newcastle  (2);  Tajfling  v.  Jones  (3),  and  Clarke 
V.  Clark  (4).  It  is  true  that  a  reference  was  directed  in  Stokes  v. 
City  Offices  Com^pany  (5),  which  was  affirmed  on  appeal,  but  that 

(1)  July  18,  1865.  The  Vice-Olian-  to  the  conclusion  that  the  Plaintiff 
cellor  Wood  said  that  the  abolition  by  had  made  out  a  reasonably  strong 
the  Legislature  of  the  custom  of  the  prima  facie  case,  but  it  was  possibly  a 
city  of  London,  and  other  customs  as  case  in  which  it  might  be  of  consider- 
to  ancient  lights,  entirely  precluded  able  service  to  call  in  some  one  whom 
him  from  taking  into  consideration,  if  the  parties  could  agree  upon,  as  to  the 
he  could  otherwise  have  done  so,  any  questions  whether  the  proposed  build- 
point  which  might  be  urged  as  to  the  ings  would  be  an  injury,  and  whether 
necessity  of  making  a  difference  between  some  modification  might  not  prevent 
the  circumstances  of  buildings  in  towns  that  injury  ;  and  his  Honour  then  made 
and  in  other  places.  The  Legislature  the  above-mentioned  decree, 
thought  fit  to  abolish  all  snch  customs,  (2)  33  L.  J.  (Ch.)  698;  10  Jur. 
and  the  case  must  be  considered  as  if  (N.  S.)  688. 

the  buildings  had  stood  in  any  other  (3)  13W.E.617;  11  Jur.(N.  S.)  309. 

part  of  England.    His  Honour  then  (4)  Law  Rep.  1  Ch.  16. 

commented  on  the  evidence,  and  came  (5)  11  Jur.  (N.  S.)  560. 
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was  not  equivalent  to  giving  either  party  leave  to  bring  in 
further  evidence. 

The  Attorney-General  (Sir  B.  Palmer),  Mr.  G.  M.  Giffard,  Q.C., 
and  Mr.  Eorton  Smith,  for  the  Defendant : — 

We  say  that  the  decree  gives  the  Plaintiffs  too  much ;  in  fact 
that  the  decree  ought  to  have  been  against  them.  The  Plaintiffs 
must  shew  an  actual  injury :  Attorney-General  v.  Nichol  (1)  ;  and 
the  Court  will  not  interfere  in  every  case,  but  will  leave  the 
Plaintiff  to  his  remedy  at  law.  The  Plaintiffs  only  ask  to  be 
enabled  to  carry  on  their  business  as  before,  and  that  is  given  to 
them  by  the  decree. 

;   Mr.  Bolt,  in  reply. 


March  24.  Loed  Ceanwokth,  L.C.,  after  stating  the  facts  of 
the  case  and  commenting  on  the  evidence  on  both  sides,  particu- 
larly on  that  of  the  Plaintiffs  as  to  the  injury  they  would  suffer, 
continued : — 

On  the  other  hand,  on  behalf  of  the  Defendant,  there  are  a  great 
number  of  witnesses,  merchants  and  vendors  engaged  in  business 
similar  to  that  of  the  Plaintiffs,  who  give  it  as  their  decided 
opinion  that  even  after  the  erection  of  the  proposed  new  buildings 
there  will  be  ample  light  for  enabling  the  Plaintiffs  to  conduct 
their  business  as  well  as  they  did  formerly.  Some  of  them  go  so 
far  as  to  say  that  for  the  purpose  of  sampling  a  strong  direct  light 
is  not  desirable,  and  that  the  erection  of  the  new  building,  by 
screening  the  sun's  rays,  will  improve  the  quality  of  the  light  ad- 
mitted to  the  Plaintiffs'  windows.  The  evidence  satisfies  me  that 
for  some  purposes  of  their  trade  it  is  necessary  at  times  to  exclude 
the  direct  rays  of  the  sun,  and  that  in  what  is  called  sampling, 
a  subdued  liglit  may  be  better  than  direct  sunlight.  But  this 
is  not  the  question.^  It  is  comparatively  an  easy  thing  to  shade 
off  a  too  powerful  glare  of  sunshine,  but  no  adequate  substitute 
can  be  found  for  a  deficient  suj)ply  of  daylight,  and  an  attentive 
consideration  of  the  evidence  of  the  trade  ^\itnesses,  on  the  one 

,  (1)  IG  Vcs.  338. 
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L.  C.  side  and  on  the  other  lias  led  me  to  the  conclusion,  as  did  the 
1866  evidence  of  the  architects,  that  the  erection  of  the  new  buildings 
Yates  will  materially  interfere  with  the  quantity  of  light  necessary  or 
desirable  for  the  Plaintiffs  in  the  conduct  of  their  business.  I 
desire,  however,  not  to  be  understood  as  saying  that  the  Plaintiffs 
would  have  no  right  to  an  injunction  unless  the  obstruction  of 
light  were  such  as  to  be  injurious  to  them  in  the  trade  in  which 
they  are  now  engaged.  The  right  conferred  or  recognized  by  the 
statute  2  &  3  Wm.  4,  c.  71,  is  an  absolute  indefeasible  right  to  the 
enjoyment  of  the  light  without  reference  to  the  purpose  for  which 
it  has  been  used.  Therefore,  even  if  the  evidence  satisfied  me 
which  it  does  not,  that  for  the  purpose  of  their  present  business  a 
strong  light  is  not  necessary,  and  that  the  Plaintiffs  will  still  have 
sufficient  light  remaining,  I  should  not  think  the  Defendant  had 
established  his  defence  unless  he  had  shewn  that  for  whatever 
purpose  the  Plaintiffs  might  wish  to  employ  the  light,  there 
would  be  no  material  interference  with  it.  I  need  not  further 
investigate  the  evidence,  but  the  result  of  it  is  to  convince  me  that 
the  new  buildings  proposed  to  be  erected  by  the  Defendant  cannot 
fail  to  inflict  a  serious  injury  on  the  Plaintiffs  by  materially  ob- 
structing the  light  which  they  have  heretofore  enjoyed. 

The  consequence  is,  that  they  are  entitled  to  an  injunction  re- 
straining the  Defendant  from  erecting  any  building  so  as  to 
darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the  Plain- 
tiffs as  the  same  were  enjoyed  previously  to  the  taking  down  by 
the  Defendant  of  his  buildings  on  the  opposite  side  of  the  street, 
and  also  from  permitting  to  remain  any  buildings  already  erected, 
which  will  cause  any  such  obstruction.  Whether  the  buildings 
already  erected  not  exactly  opposite  to  the  Plaintiffs'  messuage 
will  have  that  effect  when  the  whole  of  the  Defendant's  buildings 
are  finished,  is  a  matter  on  which  the  evidence  does  not  enable 
me  to  come  to  any  satisfactory  conclusion,  and  I  am  therefore 
obliged  to  frame  the  decree  in  this  general  form,  leaving  it  to  the 
Plaintiffs  to  apply  by  notice  in  case  the  terms  of  the  injunction 
are  violated.  I  shall,  however,  be  willing  to  introduce  a  proviso 
into  the  order  similar  to  that  adopted  in  the  case  of  Stohes  v.  City 
Offices  Comjpany  (1),  enabling  the  parties  to  come  before  the  chief 
(1)  11  Jur.  (N.  S.)  560. 
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clerk  in  order  to  have  it  ascertained  whether  any  proposed  addition      l.  C. 
to  the  building  will  or  will  not  be  a  violation  of  the  injunction ;  1866 
and  it  must  also  in  like  manner  be  left  open  to  the  Plaintiffs  to 
shew,  if  they  can,  that  the  buildings  already  erected  materially  ^^^^ 
interfere  with  the  light  heretofore  enjoyed  by  them.   

In  deciding  that  what  the  Defendant  proposed  to  do  would 
cause  material  injury  to  the  Plaintiffs,  I  am  only  arriving  at  the 
same  conclusion  at  which  the  Yice-Chancellor  arrived.  But  I 
cannot  concur  with  him  in  thinking  that  the  Court  ought  to  make 
any  declaration  narrowing  or  appearing  to  narrow  the  right  of  the 
Plaintiffs  to  the  quantity  of  light  heretofore  used  by  them  for  the 
purpose  of  their  business.  Nor  can  I  think  that  the  state  of  the 
evidence  was  such  as  to  make  it  proper,  instead  of  finally  disposing 
of  the  case,  to  authorize  the  parties  to  go  into  further  evidence. 
The  case  was,  I  think,  ripe  for  a  decree  in  the  terms  which  I  have 
indicated.  The  issue  raised  on  the  pleadings  is  whether  the 
Defendant  by  raising  his  new  buildings  to  the  height  of  sixty- 
seven  feet  will  or  will  not  cause  material  injury  to  the  Plaintiffs. 
On  that  point  the  Yice-Chancellor  thought,  as  I  think,^  that  the 
anticipated  injury  certainly  would  result.  In  such  circumstances 
I  do  not  think  it  open"  to  the  Court  to  refuse  to  make  a  decree, 
leaving  it  to  the  parties  to  raise  what  would  be  substantially  a  new 
issue,  i.  e.,  whether  by  altering  his  original  intention  the  Defen- 
dant may  not  be  able  to  take  a  course  not  likely  to  cause  injury 
to  the  Plaintiffs.  That  would  in  truth  be  a  new  suit.  The 
Defendant  must  also  pay  the  costs  of  the  cause  up  to  and  includ- 
ing the  motion  for  decree. 

I  cannot  part  with  this  case  Avithout  saying  that  I  have  come 
to  the  conclusion  at  which  I  have  arrived  with  great  reluctance. 
It  was  stated  at  the  bar,  and,  I  believCj'^correctly  stated,  that  up  to 
the  passing  of  the  Act  of  2  &  3  Wm.  4,  c.  71,  there  was  a  local 
custom  in  the  city  of  London,  according  to  which  the  owner  of  a 
house  in  any  street  was  permitted  to  raise  it  to  whatever  height  he 
might  think  fit.  Ail  such  local  customs  were  abolished  by  the 
Act  I  have  alluded  to.  I  suppose  therefore  tliat  the  LegisLiture 
thought  the  custom  to  bo  one  which  was  productive  of  inconve- 
nience. But  considering  that,  assuming  the  existence  of  the 
custom,  all  persons  who  were  owners  of  houses  in  narrow  streets 
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L.  C.  must^  have  known  when  they  purchased  them,  to  what  liabilities 
1866  they  were  exposed  from  the  buildings  of  their  opposite  neighbours, 
y^TEs  I  cannot  but  think  the  advantages  derived  from  the  custom  pro- 
bably exceeded  its  evils.  The  growing  necessity  for  lofty  build- 
ings is  shewn  by  the  great  multiplication  of  them  in  all  parts  of 
the  metropolis,  and  I  cannot  but  fear  that  serious  inconvenience 
may  be  felt  by  the  abolition  of  the  alleged  custom,  assuming  that 
I  was  correctly  informed  as  to  its  existence  prior  to  the  statute. 
With  all  this  however,  sitting  here  to  administer  the  law,  I  have 
no  concern. 

Solicitors  for  the  Plaintiffs :  Messrs.  Church  &  Co. 
Solicitors  for  the  Defendant :  Messrs.  Chauntler  &  Crouch. 


L.C.  DEENIsTAN  v,  ANDKEW. 

Practice — A'pjpeal  in  Forma  Paujoeris. 

Feb.  24  ; 

March  3.  When  a  party  has  olbtained  the  common  order  to  sue  in  forma  pauperis 

  at  any  stage  of  the  suit,  it  will  carry  him  through  all  suhsequent  stages ;  and 

no  special  order  is  required  to  enable  him  to  appeal  without  payment  of  a 
deposit. 

This  was  an  application  on  behalf  of  the  Plaintiff  in  this  suit, 
who  was  suing  in  forma  ^au^eris,  that  his  Petition  of  appeal 
might  be  received  without  paying  the  usual  deposit. 
The  facts  of  the  case  were  as  follows  : — 

The  bill  was  filed  in  May,  1860,  at  which  time  the  Plaintiff  was 
not  suing  as  a  pauper.  On  the  5th  of  March,  1861,  a  decree  was 
pronounced  by  Yice-Chancellor  Kindersley  declaring  the  Plaintiff 
entitled  to  a  share  in  a  house,  and  directing  a  sale.  ^ 

On  the  30th  of  JSTovember,  1865,  the  Plaintiff  obtained  an 
order  on  the  common  Petition  at  the  EoUs  for  leave  to  sue  in 
forma  pauperis.  His  object  in  obtaining  this  order  was  to  apply 
to  the  Yice-Chancellor  in  Chambers  to  add  to  the  decree  a  direc- 
tion to  take  an  account  of  rents  received  and  in  the  hands  of  the 
Defendant.  This  application  was,  however,  refused;  and  there- 
upon Plaintiff  presented  his  Petition  for  a  rehearing  of  the  decree. 
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The  Petition  was  signed  by  counsel  and  taken  to  the  Secretary's      L.  C. 
office  for  the  Lord  Chancellor's  ^a/;  and  the  order  to  sue  m  forma  1866 
pauperis  produced,  in  order  that  it  might  be  set  down  to  be  heard    dke^nan  ' 
without  any  deposit  being  made.    The  Lord  Chancellor's  Secre- 
tary, however,  refused  to  receive  it,  on  the  ground  that  by  the 
present  practice,  no  order  to  sue  m  forma  pauperis  having  been 
obtained  until  after  decree,  the  common  order  was  not  sufficient, 
but  that  a  special  order  was  requisite. 

Mr.  Elderton,  in  support  of  the  application,  'referred  to  Seton 
on  Decrees  (1),  and  JDanieWs  Chancery  Practice  (2),  where  the 
practice  is  stated  to  be  that  where  a  party  is  made  a  pauper  for 
the  purpose  of  appealing,  he  must  obtain  leave  from  the  Lord 
Chancellor  or  Lords  Justices  on  a  special  application ;  but  that 
this  is  not  necessa];jr  when  he  has  sued  in  forma  pauperis  in  the 
Court  below.  In  the  present  case  the  Plaintiff  had  carried  on  pro- 
ceedings in  forma  pauperis  in  the  Yice-Chancellor's  Chambers,  and 
was  entitled  to  appeal  as  a  pauper  without  special  leave.  He  also 
referred  to  Bland  v.  Lamh  (3) ;  Bradherry  v.  Broohe  (4) ;  Grim- 
wood  V.  Shave  (5) ;  Clarice  v.  Wyburn  (6). 

The  LoKD  Chancellor  reserved  judgment  that  search  for  pre- 
cedents might  be  made  by  the  Kegistrar  (7). 

(1)  Yol.  ii.,  p.  1271,  3rd  ed.  out  against  the  Plaintiff,  lie  shall  be 

(2)  Vol  i.,  p.  40,  4th  ed.  punished  with  Avliipping  and  pilloiy.' 

(3)  2  Jac.  &  W.  402.  "  There  are  many  orders  of  the  time 

(4)  4  W.  Pt.  699.  of  Queen  ElizaUth  which  contain  this 

(5)  5  W.  Pv,  482.  clause ;  and  there  was  one  instance,  in 

(6)  12Jur.  167.  1596,  in  which        Thomas  Ecjerton, 

(7)  The  Pcporter  has  been  favoured  L.  K.  (afterwards  Lord  Chancellor 
by  the  Registrar,  Mr.  Monro,  with  the  Ellesmere)  ordered  a  female  pauper 
following  note  upon  the  practice  on  this  Plaintiff  to  bo  flogged ;  and  Mr.  Lam- 
point: —  hard,  an  old  Master  in  Chancery,  the 

"  By  the  11  Hen.  7,  c.  12,  poor  per-  real  author  of  Cari/s  Poports,  being 

sons  were  allowed  to  sue  in  forma  then   present,  said  that  so  was  the 

jpauperis.    By  the  23  Hen.  8,  c.  15,  a  opinion  of  all   the  justices  of  the 

pauper  was  not  to  pay  costs,  if  he  was  equity  of  the  statute  23  Hen.  8,  c.  15, 

unsuccessful,  but  was  to  suffer  o/^/^rr  for  the  Chancery  and  Star  Chamber; 

punishment  in  the  discretion  of  the  the  statute  mentioning  only  actions  at 

judge.    Accordingly  the  common  form  Common  Law. — (Harg.  MSS.  No.  249, 

of  the  order  allowing  a  poor  person  to  fol.  6.) 

sue  in  forma  jpauiieris  contained  this  "At  this  time  no  suitor  could  rcgu- 

clause:  *  But  if  the  matter  shall  fall  lai  ly  appeal  from  a  decree  in  Chancery. 
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March  3.  Lokd  Cra worth,  L.C.,  directed  the  Petition  of 
appeal  to  be  received.  His  Lordship  said  that  there  appeared  to 
be  some  conflict  of  practice  on  the  point,  but  he  was  of  opinion 
that  where  the  common  order  to  sue  in  forma  pauperis  had  been 


It  is  said  in  some  of  the  old  orders  in  the 
time  of  Elizabeth,  speaking  of  tlie  Court 
of  Chancery,  'from  which  Court  the 
subject  has  no  appeal.'  As  to  persons 
not  paupers,  this  practice  was  changed, 
and  their  right  to  appeal  established ; 
but  as  to  paupers  there  appears  to  have 
prevailed,  as  late  as  177 4,  and  perhaps 
later,  an  idea  that  a  pauper  could  not 
appeal. 

"  In  Taylor  v.  BoucUer  (2  Dick,  504), 
before  Lord  Chancellor  Apsley  (after- 
wards Lord  Bathurst)  on  21st  July, 
1774,  it  was  said  that  '  a  pauper  can- 
not appeal,  and  on  inquiry  of  the  Bar 
that  proposition  could  not  be  disproved, 
and,  in  fact,  was  assented  to.'  Taylor 
V.  BoucMer  was  an  appeal  on  which  a 
deposit  had  been  previously  made  (27th 
April,  1774)  in  the  usual  way;  and 
therefore  the  proposition  reported  by 
Mr.  Dickens  must  have  been  a  state- 
ment casually  made  in  the  course  of  the 
argument,  but  not  arising  in  the  case 
before  the  Court. 

« In  Bland  v.  Lamh  (2  Jac.  &  W. 
402)  the  proposition  that  a  pauper 
could  not  appeal  is  said  to  have  been 
adverted  to  arguendo  by  Mr.  Femberfon, 
and  condemned  by  Lord  Eldon,  who  is 
stated  to  have  said  '  it  was  a  very 
singular  proposition  ;  and  that  he  could 
not  see  why,  because  a  party  was  poor, 
the  Court  should  not  set  itself  right.' 
And  the  report  proceeds  to  say  that  the 
usual  order  for  setting  down  the  appeal 
was  made. 

"  The  inference  from  the  above  is,  that 
an  order  was  made  for  setting  down  the 
petition  of  appeal  in  forma  pauperis. 
This  was  not  so ;  and  there  is  nothing 
on  record  as  to  any  party  suing  or  de- 


fending in  forma  pauperis,  except  an 
entry  in  the  minute-book  of  -the  regis- 
trar (Mr.  Crofts),  of  a  motion  by  Mr. 
Pemberton,  for  the  Defendant,  that  he 
might  defend  the  suit  in  forma  pau- 
peris.— '  Cur. :  Take  the  order,  if  I  find 
nothing  in  my  notes  to  the  contrary.' 
But  no  order  to  defend  in  forma 
pauperis  was  drawn  up,  and  on  the 
27th  November,  1820,  the  Defendant 
appealed,  and  paid  a  deposit  on  the 
appeal  in  the  jjisual  way.  It  was  there- 
fore not  the  fact  that  the  usual  order 
for  setting  down  the  appeal  of  a  pauper 
was  made. 

"  Bland  v.  Lamb,  therefore,  is  no  in- 
stance of  an  order  to  set  down  an  appeal 
of  a  pauper  without  a  deposit.  The 
order  has  no  existence.  But  Bland  v. 
Lamb  is  cited  by  Mr.  Sidney  Smith, 
(1  Smith''s  Chancery  Practice,  p.  716, 
7th  ed.),  as  an  authority  for  the  pro- 
position that  liberty  may  be  obtained 
to  sue  in  forma  pauperis  at  any  stage 
of  the  proceedings.  This  proposition 
rests  on  much  older  authority.  It  is 
to  be  found  in  Llarrison's  Chancery 
Practice,  vol.  i.  p.  260  (4th  ed.) 

"  In  Heaps  v.  Commissioners  of 
Churches,  (8th  June,  1830 ;  Peg.  Lib. 
A.  1829,  fol.  1527),  the  order  is  said 
to  have  been  drawn  up  on  the  autho- 
rit}'-  of  Bland  v.  Lamb. 

"In  Clarke  v.  Wylmrn,  1st  March, 
1848  (12  Jur.  167),  the  order  was 
made  by  Lord  Chancellor  Cottenham, 
following  Heaps  v.  Commissioners  of 
Churches ;  and  in  Bradberry  v.  Brooke, 
9th  July,  1856  (4  W.  P.  699),  a  like 
order  was  most  unwillingly  made  by  the 
Lords  Justices  on  the  same  authority. 

"  The  order  in  Grimwood  v.  Shave, 
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obtained  at  any  time  during  the  suit,  such  order  was  sufficient  to  L.  C. 
carry  the  pauper  through  all  the  stages  of  the  suit ;  and  that  in  1866 

that  case  an  order  for  leave  to  appeal  in  forma  ])au])eris  was  Drenna^; 

unnecessary,  ^l^^^^ 

Solicitor :  Mr.  Strangways, 


BELL  V,  WILSON.  l.  jj. 

1866 

Mines  and  Minerals — Reservation  in  Deed — Freestone — Quarries. 

Jan.  22  ; 

In  a  conveyance  of  land  in  NorfJmmherland  a  reservation  was  made  to  the     March  8. 
grantor  of  all  "  mines  or  seams  of  coal,  and  other  mines,  metals,  or  minerals," 
under  the  land  granted,  with  liberty  to  dig,  bore,  work,  lead,  and  carry  away 
the  same,  and  to  make  pits,  &c. : — 

Heldy  varying  the  decree  of  Kindersley,  V.C.,  that  the  term  "^minerals" 
included  freestone,  but  that  the  grantor  had  liberty  only  to  get  the  free- 
stone by  underground  mining,  and  not  by  working  in  an  open  quarry. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Kin- 
dersley (1). 

The  bill  was  filed  for  an  injunction  to  restrain  the  Defendants^ 
FredericJc    William    Wilson,    George  JBesley   Wilson,  and  John 


20th  April,  1857  (5  W.  R.  482),  was 
made  by  Lord  Chancellor  Chelmsford, 
allowing  the  Plaintiff  to  appeal  in 
forma  pauperis.  On  this  occasion  his 
Lordship  required  a  very  special  certi- 
ficate to  be  made  by  counsel,  Avhich  is 
entered  in  the  Kegistrar's  minute-book. 
The  order  is  drawn  in  the  exact  form 
of  the  three  last-mentioned  orders.  I 
do  not  recollect  any  other  instance  of 
such  a  certificate  having  been  required. 

"  Sec  also  Dresser  v.  Morton^  17th 
July,  1847,  L.  C.  {ZVlxW.  28G).  Ex 
parte  order  to  defend  in  forma  pauperis 
obtained  after  decree,  on  common  affi- 
davit on  a  petition  at  the  Polls ; 
Defendant  was  afterwards  dispaupered, 
and  motion  was  made  to  discharge  the 
order  to  dispauper  him,  i.  e.,  to  restore 


the  pauper  order.  It  was  not  argued 
by  any  one  against  this  that  the  com- 
mon order  could  not  be  had  cfter 
decree. 

"  In  IliU  v.  Gomme  (decree  by  the 
Master  of  the  Polls,  10th  August, 
1839),  Plaintiff  is  described  as  a  pauper. 
Therefore  the  order  to  sue  had  been 
obtained  hfore  decree.  Decree  ap- 
pealed from  in  November,  1839,  and 
no  deposit  made,  without  any  special 
order  to  dispense  with  it.  Appeal  heard 
and  (lis[)osed  of  24th  December,  1839. 
This,  therelbre,  is  a  case  of  the  com- 
mon order,  had  before  decree,  carrying 
the  Plaintiff  through  the  suit  even  to 
and  beyond  the  appeal." 

(1)  Reported,  2  Dr.     Sm.  395. 
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L.  JJ.      Simjpson,  from  working  a  bed  of  freestone  or  sandstone,  and  from 
1866      selling  or  removing  the  stone  gotten  on  an  estate  at  Long  Benton, 
in  the  county  of  Northumberland,  and  for  an  account  and  an 
assessment  of  damages  in  respect  of  |)revious  workings  of  stone 
on  the  said  estate. 

The  estate  from  which  the  freestone  in  question  was  worked 
was  purchased  in  1801  by  Henri/  Utricle  Beay,  of  Bicliard  Wilson, 
under  an  order  of  the  Court  of  Chancery,  made  in  a  suit  for 
administering  the  estate  of  the  grandfather  of  Bicliard  Wilson, 
and  was  conveyed  to  him  by  indenture  of  lease  and  release  dated 
the  9th  and  10th  February,  1801.  The  indenture  of  release  con- 
tained the  following  exception — "Excepting  nevertheless  unto 
the  said  Bicliard  Wilson,  and  all  and  every  other  person  or 
persons  seised  or  entitled,  either  at  law  or  in  equity,  of  or  to  all 
that  close  or  parcel  of  land  called  South  White  Pddges,  under  the 
last  will  of  Bichard  Wilson,  the  father  of  the  said  Bichard  Wilson 
{inter  alia),  all  mines  and  seams  of  coal,  and  other  mines,  metals  or 
minerals,  as  well  opened  as  not  opened,  within  and  under  the  said 
closes  or  parcels  of  ground,  hereby  granted  and  released,  with  full 
liberty  to  search  for,  dig,  bore,  sink,  win,  work,  lead3  and  carry 
away  the  same,  and  to  dig,  bore,  sink,  win,  work,  and  make  pit 
and  pits,  trench  and  trenches,  groove  and  grooves,  and  to  drive 
and  make  drifts,  drains,  levels,  staples,  watergates  and  water- 
courses of  any  kind,  in,  over,  under,  through,  or  along  all  or  any 
part  of  the  said  closes  or  parcels  of  ground,  with  sufficient  ground 
room  and  heap  room,  and  to  erect  fire-engines  and  other  build- 
ings, and  to  exercise,  do  and  perform  every  liberty,  matter,  and 
thing  necessary  for  digging,  sinking,  winning  and  working  the 
said  collieries,  mines  and  minerals,  and  free  way-leave  and 
passage  to  and  from  the  saii  collieries,  mines  and  minerals,  in, 
through,  and  over  the  same  closes  or  parcels  of  ground,  or  any  of 
them,  or  any  part  thereof  respectively  with  agents,  workmen, 
horses,  waggons,,  carts  and  carriages,  with  liberty  to  make  all  such 
waggon-ways,  and  other  ways,  as  shall  be  necessary  and  conve- 
nient for  that  purpose,  and  according  to  the  usage  or  custom  of 
the  country,  paying  a  reasonable  satisfaction  for  all  damages  or 
spoil  of  ground  to  be  occasioned  thereby." 

Henry  Utricle  Beay  died  in  1828,  and  under  his  will  in  the 
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events 'whicli  had  happened,  the  Plaintiff,  Elimheth  Ann  Bell,  the  L.J  J. 
wife  of  Matthetu  Bell,  was  entitled  for  her  life,  to  her  separate  use,  1866 
to  the  rents  and  profits  of  the  estate  at  Long  Benton,  and  also  to  Bell 
the  ultimate  reversion  in  fee,  subject  to  certain  intermediate  ^rjLsox. 

remainders.    The  other  Plaintiff  was  the  surviving  trustee  of  the   

will. 

The  mines  excepted  and  reserved  by  the  deed  of  the  10th  of 
February,  1801,  became  vested  in  the  Defendant,  Frederick 
William  Wilson,  who,  by  an  indenture  of  the  2nd  of  October, 
1858,  demised  the  quarries  and  beds  of  stone  under  some  of  the 
closes  comprised  in  the  deed,  for  a  term  of  ninety-nine  years,  to  his 
son,  the  Defendant,  George  Besley  Wilson ;  and  he  again,  by  an 
agreement  dated  the  4th  of  December,  1862,  let  the  same  quarries 
and  beds  of  stone  to  the  Defendant,  John  Sim]oson, 

The  closes  of  land  comprised  in  the  deed  of  1801  are  on  the  sur- 
face of  the  clay  or  shale  formation  overlying  a  bed  of  freestone, 
beneath  which  there  is  a  seam  of  coal,  under  which  there  is 
another  bed  of  freestone.  The  first-mentioned  bed  of  freestone  is 
at  a  depth  varying  from  about  six  feet  to  about  forty  feet  below  the 
surface  of  the  closes,  and  it  varies  in  depth  or  thickness  from  about 
thirty-six  feet  to  about  seventy  feet. 

In  or  about  the  year  1855,  the  Defendant,  Frederick  William 
Wilson,  began  to  work  the  stone  under  the  surface  of  the  closes  by 
open  quarrying,  but  the  workings  not  being  then  found  profitable, 
were  soon  afterwards  abandoned. 

In  the  month  of  December,  1802,  however,  the  Defendant,  John 
Simj)son,  began  again  to  work  the  stone  under  some  of  the  closes 
in  the  same  manner,  laying  open  the  ground  to  a  depth  varying 
from  six  feefc  to  twenty  feet  below  the  surface,  for  the  purpose  of 
quarrying  the  freestone. 

Under  these  circumstances  the  Plaintiffs,  after  some  previous 
correspondence,  filed  their  bill  on  the  ground  that  the  freestone  a\  as 
not  included  in  the  exception  contained  in  the  deed  of  1801,  and 
praying  for  an  account  and  injunction,  as  before  stated. 

The  parties  had  admitted,  as  part  of  the  evidence  in  the  cause, 
that  part  of  tlie  bed  of  freestone  was  about  six  feet  below  the 
surface,  and  that  a  portion  of  the  said  bed  was  of  sulHcient  thick- 
ness to  bo  capable  of  being  worked  by  underground  workings ; 


TUE  LXW  KepOBTS 

1  May,  1866. 


V. 

Wilson, 


306  CHANCEKY  APPEALS.  [L.  E. 

L.  JJ.  yet  that  there  had^been  up  to  that  time  no  instance  of  any  under- 
1866  ground  workings  of  stone  in  the  county  of  Northumherland. 
Bell  The  Vice-Chancellor  was  of  opinion  that  the  freestone  was  not 
included  in  the  reservation  in  the  deed,  and  that  the  Defendants 
had  no  right  to  work  it  either  by  underground  mines  or  by  open 
quarries :  and  he  accordingly  granted  the  relief  prayed  by  the 
bill.    From  this  decision  the  Defendants  appealed. 

Mr.  Baily,  Q.C.,  and  Mr.  Bur  don,  for  the  Plaintiffs : — 

The  words  in  the  reservation  are  "  mines,  metals,  or  minerals." 
The  term  "mineral"  being  derived  from  "mine,"  means  that 
which  is  gotten  by  underground  working  as  distinguished  from 
what  is  dug  from  quarries  which  are  worked  from  the  surface : 
Darvill  v.  Boiper  (1);  Brown  v.  Cliadwick  (2);  Listowel  v.  Gib- 
hings  (3) ;  King  v.  Dunsford  (4). 

Even  if  the  Court  should  hold  that  the  freestone  is  included 
in  the  exception,  the  grantor  is  only  entitled  to  work  it  by 
underground  mining,  and  not  to  destroy  the  surface  by  opening 
quarries :  Bex  v.  Inhabitants  of  Sedgley  (5)  ;  Bex  v.  Brettell  (6). 
The  expressions  in  a  reservation  are  to  be  construed  in  favour  of 
the  grantee :  Harris  v.  By  ding  (7).  If  the  construction  contended 
for  by  the  Defendants  is  correct,  the  interest  of  the  Plaintiffs 
would  be  seriously  damaged,  for  the  Defendants  may  destroy  the 
ground  at  any  part  of  the  estate  they  please. 

Mr.  G.  M,  Giffard,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Defendants  :— 

The  word  "  minerals  "  has  been  held  to  include  stone :  Barl  of 
Bosse  V.  Wainman  (8) ;  MicMethwait  v.  Winter  (9).  In  the  Bail- 
way  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  20,  s.  77,  slate  is 
included  in  the  term  "  mineral." 

The  reservation  of  minerals  includes  all  reasonable  means  of 
getting  them :  Earl  of  Cardigan  v.  Armitage  (10).  There  is  no 
such  distinction  between  a  mine  and  a  quarry  as  contended  for  by 
the  Plaintiffs.    In  Johnsons  Dictionary  the  words  in  question  are 

(1)  3  Drew.  294.  (6)  3  B.  &  Ad.  424. 

(2)  7  Ir.  C.  L.  Eep.  101.  (7)  5  M.  &  W.  CO. 

(3)  9  Ir.  C.  L.  Eep.  223.  (8)  14  M.  &  W.  859 ;  S.  C.  2  Ex.  800. 

(4)  2  Ad.  &  E.  568.  f  (9)  6  Ex.  644. 

(5)  2  B.  &  Ad.  65.  '  (10)  2  B.  &  0. 197. 
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thus  defined : — Mine  "  (mine,  Frencli ;  mwyn,  or  mwn,  Welsli,  L.  JJ. 
from  maen,  lapis,  in  the  plural  meini),  a  place  or  cave  in  the  1866 
earth  which  contains  metals  or  minerals. — "Mineral,"  fossil  bell 
matter;  matter  dug  from  mines. — "Quarry"  (quarriere,  quarrel, 
French ;  from  carrig,  Irish,  a  stone ;  craigg,  Erse,  a  rock).  A  stone 
mine ;  a  place  where  they  dig  stone. 

In  JacoVs  Law  Dictionary  "  mines "  are  defined  as  quarries, 
or  places  whereout  anything  is  dug.  "  Mineral,"  as  anything 
that  grows  in  mines,  and  contains  metals. 

We  also  rely  upon  the  acquiescence  of  the  Plaintiffs.  The 
workings  were  begun  in  1855,  and  compensation  was  accepted  by 
the  tenant  for  surface  damage. 

Mr.  Baily,  in  reply. 


March  8.  Sir  G.  J.  Turner,  L.J.,  after  stating  the  facts  as 
mentioned  above,  and  the  decree  of  Vice-Chancellor  Kindersley, 
continued : — 

The  questions  upon  this  appeal  are,  whether  under  the  excep- 
tion contained  in  the  deed,  the  Defendants  are  entitled  to  the 
upper  bed  of  freestone,  and  whether,  if  they  are  so  entitled,  they 
are  entitled  to  get  the  stone  by  the  mode  of  open  quarrying  which 
they  have  adopted. 

Upon  the  first  of  these  questions,  I  regret  to  say,  that  I  find 
myself  unable  to  agree  in  the  conclusion  at  which  the  Vice-Chan- 
cellor has  arrived ;  the  words  of  this  exception  are  most  general 
and  comprehensive.  [His  Lordship  read  the  clause.]  And  if  it 
can  be  held  that  the  freestone  is  not  included  in  these  words, 
it  can  only  be,  as  it  seems  to  me,  upon  one  or  other  of  these 
grounds :  cither  that  the  freestone  is  not  a  mineral,  or,  that  being 
a  mineral,  tlic  nature  or  context  of  the  deed  she^^■s  that  it  ^\  as  n(^t 
intended  to  be  included.  But  the  cases  are,  I  think,  quite  decisive 
upon  the  point  that  freestone  is  a  mineral,  and  I  can  find  nothing 
in  the  nature  or  context  of  tliis  deed  to  show  tliat  it  was  not  in- 
tended to  be  included  in  the  exception.  Tlie  Yice-Chanoollor 
appears  to  have  considered  that  the  intention  was  to  reserve  only 
that  which  was  ordinarily  gotten  by  a  miner  in  the  county  of 
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L.  JJ.  Northumherland  at  the  time  of  the  execution  of  the  deed,  but  the 
1866  deed  does  not  refer  to  what  is  ordinarily  gotten,  and  I  think  this 
construction  goes  too  far  in  cutting  down  the  effect  of  the  general 
words,  which,  as  I  take  it,  in  the  absence  of  manifest  intention  or 
context  to  the  contrary,  ought  to  have  their  full  effect.  This 
construction  would  probably  operate  to  prevent  the  general  words 
extending  to  many  other  subjects  than  freestone.  If,  indeed, 
effect  could  not  be  given  to  the  exception  without  destroying  the 
previous  grant,  this  might  be  considered  to  shew  an  intention 
that  the  exception  should  not  include  the  freestone,  but  I  do  not 
think  this  would  be  the  case.  It  was  argued  for  the  Plaintiffs  that 
it  appears  from  the  deed  that  the  parties  must  have  known  the 
position  of  the  different  strata  in  these  closes  of  land.  But  this 
argument  cuts  both  ways,  for  it  may  well  be  that  the  general 
words  were  inserted  in  consequence  of  that  knowledge. 

Upon  the  first  question,  therefore,  I  respectfully  differ  from  the 
Yice-Chancellor,  but  upon  the  other  question  I  entirely  agree  in 
his  opinion.  I  am  satisfied  that  it  was  not  intended  by  this  deed 
that  the  freestone  should  be  worked  by  the  means  which  the 
Defendants  have  adopted,  or  otherwise  than  by  underground 
mining.  The  language  of  the  exception  points,  I  think,  to  this 
conclusion ;  it  is  an  exception  of  "  mines  within  and  under  the 
lands,  whether  opened  or  unopened,"  words  which  are  ordinarily 
used  with  reference  to  underground  workings.  And  although, 
perhaps,  it  cannot  be  said  that  there  are  not  words  in  the  clause 
which  might  be  construed  to  extend  to  and  authorize  workings 
upon  the  surface  of  the  closes,  it  cannot,  I  think,  be  denied  that 
the  clause,  taken  as  a  whole,  points  much  more  strongly  to  under- 
ground workings. 

, .  Some  question  was  made  in  the  course  of  the  argument  as  to 
the  meaning  of  the  words  in  the  deed,  "  mines,  metals;  or  minerals ;" 
and  I  am  much  disposed  to  agree  with  the  construction  which 
Mr.  Burdon  put  upon  these  words,  that  they  mean  mines,  whether 
of  metal  or  of  mineral.  Then,  what  is  a  mine  ?  Upon  reference 
to  the  lexicographical  part  of  the  Encyclopedia  Metropolitana,  I 
find  it  there  said  that  the  word  "  mine"  is  derived  from  a  Latin 
word  of  the  lower  ages,  "mmare,"  signifying  "ducere,  to  lead;" 
and  the  interpretation  of  the  word  is  "  to  draw  or  lead,  sc.,  a  way, 
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or  passage  underground,  a  subterraneous  duct,  course,  or  passage, 
whether  in  search  of  metals  or  to  destroy  fortifications,  &c. ; "  and 
the  cases  of  Bex  v.  The  Inhahitants  of  Sedgley,  and  Bex  v.  Brettell^  Bell 
seem  to  me  to  support  this  definition  to  this  extent,  at  least,  that  Wilson. 
mines  are  underground  workings ;  and  that  this  is  so  is,  I  think, 
much  confirmed  by  the  definition  of  the  word  "  quarry,"  which  is 
to  be  found  in  the  same  dictionary.  The  word  "  quarry "  is  there 
stated  to  be  derived  from  the  French  word  "  quarriere,'"  and  the 
derivation  is  followed  by  this  description,  "  In  the  Latin  of  the 
lower  ages,  quadratarius  was  a  stonecutter  qui  marmora  quadrat, 
and  hence  quarriere,  the  place  where  he  quadrates,  or  cuts  the 
stone  in  squares ;  the  place  where  the  stone  is  cut  in  squares ; 
generally,  a  stone-pit;" — clearly,  therefore,  referring  to  a  place 
upon  or  above,  and  not  under,  the  ground.  My  opinion,  therefore, 
on  the  second  point  entirely  agrees  with  that  of  the  Vice- 
Chancellor. 

•The  case  then  is,  in  this  singular  position,  that  the  Defendants 
were  entitled  to  the  stone,  working  it  by  underground  mines,  but 
were  not  entitled  to  work  it  from  the  surface  ;  the  -consequence,  as 
I  think,  must  be,  that  the  Plaintiffs  are  entitled  to  the  account 
directed  by  the  decree,  of  what  has  been  got  by  the  improper 
working.  There  is  not,  I  suppose,  any  dispute  between  the 
Plaintiff  and  her  husband,  the  Defendant  Mattheiu  Bell,  and  it  is 
not  therefore  material  to  consider  whether  the  Plaintiff,  Elizabeth 
Ann  Bell,  is  entitled  to  the  money  which  may  be  found  due  upon 
the  account,  by  virtue  of  her  separate  estate  for  life,  or  of  the 
remainder  in  fee,  which  is  vested  in  her.  The  only  question  as 
to  these  moneys  can  be,  whether  the  Plaintiff,  Elizaheth  Ann  Bell, 
is  entitled  to  them,  as  against  the  persons  having  estates  in 
remainder,  prior  to  the  ultimate  limitation  in  fee  vested  in  her; 

;  and  I  tliinlc,  upon  the  authority  of  the  case  of  Bewick  v.  JVJi  it- 

field  (1),  that  she  is  so  entitled. 

It  was  objected  on  the  part  of  the  Defendants,  the  Wilsons,  that 
they  had  been  improperly  saddled  with  the  costs  of  the  suit,  but 

I  I  think  that  no  clecreo  could  liavo  been  had  against  tlie  Defendant 

Simpson  in  their  absence,  and  that  they  were,  therefore,  proper 
parties  to  the  suit;  and  as  they  have  contested  the  rights  of 

(1)  3  P.  Wms.  2G7. 
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the  Plaintiff,  I  think  they  have  been  properly  charged  with  the 
costs.  In  the  result,  the  declaration  contained  in  the  decree  must 
be  altered  to  meet  the  view  which  I  have  above  expressed,  but  in 
other  respects  the  decree  must  stand. 

SiK  J.  L.  Kkight  Bruce,  L.J.,  concurred. 

Solicitor  for  the  Plaintiffs :  Mr.  J.  H.  Clayton. 
Solicitors  for  the  Defendants :  Mr.  G,  Brewis  ;  Mr.  T.  G.  Gibson. 
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East  Hiding  Begistry  Act — Concealed  Will — Priority — Notice. 

Jan.  13, 15  ; 

March  8.  Under  the  East  Biding  Begistry  Act,  6  Anne,  c.  35,  Held,  affirming 

the  decree  of  the  Master  of  the  Eolls,  that  no  protection  is  given  to  devisees 
under  a  will  which  has  not  been  discovered  by  them  till  the  expiration  of'six 
months  after  the  death  of  the  testator,  and  where,  in  consequence,  no  memo- 
rial of  the  will  or  of  the  impediment  preventing  its  registration  has  been 
registered  by  them  within  the  time  prescribed  by  the  Act. 

A  title  which  has  been  registered  can  only  be  affected  by  clear  and  distinct 
notice,  amounting  in  fact  to  fraud. 

Whether  a  registered  equitable  mortgagee,  without  notice,  is  affected  by 
the  notice  of  his  mortgagor — Quaere. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Eolls. 

Sarah  Gooddy  was  at  the  time  of  her  death  equitably  entitled 
in  fee,  among  other  things,  to  a  freehold  house  and  premises  in 
Kingston-U]^on-HuTl,  which  had  been  conveyed  to  a  trustee  for 
her  separate  use.  She  died  on  the  27th  of  January,  1854,  and 
her  husband,  Bichard  Gooddy,  on  the  10th  of  May  following. 

On  the  death  of  Sarah  Gooddy  search  was  made  for  a  will,  but 
none  was  at  that  time  found,  and  the  Defendant,  William  Athin, 
entered  into  the  possession  of  her  real  estates,  including  the  house 
in  question,  as  her  heir-at-law,  and  the  title-deeds  were  delivered 
to  him. 

By  an  indenture  dated  the  9th  June,  1862,  William  Athin  con- 
veyed the  house  and  premises,  together  with  other  property,  to  the 
Plaintiff,  James  Ghadwich,  in  fee,  by  way  of  mortgage  for  securing 
the  repayment  of  £1420  and  further  advances. 
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On  tlie  execution  of  the  mortgage,  tlie  title-deeds  of  the  house      L.  JJ. 
and  premises  were  delivered  to  the  Plaintiff,  and  he  duly  registered  1866 
the  deed  in  the  Eegistry  of  the  East  Eiding  of  Yorhshire,  on  the  Chadwick 
12th  of  July,  1862.  tJhek. 

After  the  death  of  Sarah  Gooddy,  her  husband,  Richard  Gooddy,   

went  to  reside  with  the  Defendant  Ann  McKee,  who  was  his  wife's 
niece ;  and  after  his  death,  in  or  about  the  month  of  June,  1861, 
Ann  McKee  discovered  amongst  some  old  papers  belonging  to  him 
a  will  of  Sarah  Gooddy,  duly  executed,  dated  the  21st  April,  1841. 
By  this  will  the  testatrix  devised  the  house  and  premises  at 
Kingston-upon-HuU,  describing  them  as  under  lease  to  William 
Poole,  to  her  husband,  Bichard  Gooddy,  for  his  life,  with  power  of 
distress  if  the  rent  of  £21  should  be  in  arrear  and  unpaid  as  there- 
in mentioned ;  and  after  the  decease  of  the  said  Bichard  Gooddy 
she  devised  the  estate  to  William  Athin,  to  the  intent  that  her 
niece,  Mary  Ann  Prance,  during  her  life,  should  receive  the  rent 
of  £21,  and  after  the  decease  of  the  said  Bichard  Gooddy  and 
Mary  Ann  Prance,  in  trust  to  sell  and  divide  the  proceeds  among 
the  children  of  Mary  Ann  Prance. 

At  the  time  when  this  will  was  discovered,  Mary  Ann  Prance 
was  dead,  leaving  four  children,  one  of  whom  was  dead  and  the 
others  were  parties  to  the  suit. 

Ann  McKee,  taking  no  interest  under  this  will,  gave  no  notice 
of  it  to  any  of  the  devisees.  In  September,  1863,  she  discovered 
a  codicil  to  the  will,  in  an  old  pocket-book  of  Bichard  Gooddy, 
By  this  codicil,  which  was  dated  the  7th  of  December,  1853,  the 
testatrix  devised  the  property,  after  the  death  of  Mary  Ann 
Prance,  to  Ann  McKee  for  her  life ;  and  at  her  death,  the  house 
and  premises  were  to  be  subject  to  the  provisions  of  the  will. 

On  the  discovery  of  this  codicil,  Ann  McKee  communicated  the 
will  and  codicil  to  her  solicitor,  who  informed  the  other  parties 
interested.  William  Aihin,  however,  did  not  admit  their  title,  and 
after  some  correspondence,  the  Plaintiff  filed  the  present  bill  on 
the  30th  of  November,  1863,  against  William  Atkin  and  the 
parties  claiming  under  the  will  and  codicil,  praying  for  a  fore- 
closure, and  a  declaration  that  the  interests  of  the  devisees  under 
the  will  and  codicil  might  bo  postponed  to  the  Plaintiff's 
mortgage. 
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L.  J  J.  At  the  time  of  the  filing  of  the  bill,  neither  the  will  nor  codicil 
1866  had  been  registered  under  the  East  Biding  Registry  Act.  The 
Chabwick  Plaintiff  in  his  bill  alleged  that  the  Defendant  William  Athin^ 
was  heir  at  law  of  Sarah  Gooddy  ;  but  he  did  not  state  the  relation- 
ship and  produced  no  direct  evidence  of  the  fact.  He  relied  upon 
the  registration  of  his  deed  as  giving  him  priority  over  the  will 
and  codicil,  and  denied  that  he  had  any  notice  of  the  existence  of 
the  will  and  codicil  at  the  time  of  the  execution  of  the  mortgage  ; 
and  he  filed  an  affidavit  repeating  this  denial. 

After  the  filing  of  the  bill,  on  the  4th  of  February,  1864,  the 
will  and  codicil  were  registered  according  to  the  provisions  of  the 
Act. 

The  Defendants,  the  devisees  under  the  will,  by  their  answers, 
did  not  deny  that  William  AtJcin  was  the  heir-at-law  of  the 
testatrix,  but  they  insisted  that  he  had  notice  of  the  will  and 
codicil. 

On  the  9th  of  March,  1864,  Ann  McKee,  in  making  a  further 
search  among  Bichard  Gooddy  s  papers,  discovered  a  second  codicil 
to  the  will  of  Sarah  Gooddy,  dated  the  20th  of  December,  1853, 
which  was  put  in  issue  in  the  cause  by  supplemental  answers  filed 
by  the  Defendants  Ann  McKee  and  William  Bichard  Prance.  By 
this  codicil,  Sarah  Gooddy  directed  her  husband,  Bichard  Gooddy, 
to  pay  several  small  legacies,  and  it  appeared  by  the  evidence 
that  Bichard  Gooddy  paid  two  of  these  legacies  to  the  Defendant, 
William  Athin,  for  the  purpose  of  their  being  paid  over  by  him  to 
the  legatees,  and  that  William  Athin  gave  a  receipt  to  Bichard 
Gooddy  for  the  amounts  paid  over  to  him,  expressing  it  to  be  for 
legacies  left  by  Sarah  Gooddy. 

William  AtJcin  filed  an  affidavit  in  reply  to  this  evidence, 
explaining  the  circumstances  under  which  he  paid  these  sums 
of  money,  and  denying  any  knowlege  of  the  will  and  first 
codicil. 

The  Master  of  the  EoUs,  at  the  hearing  of  the  cause,  directed 
an  inquiry  whether  the  Defendant,  William  Athin,  was  the-heir-at 
law  of  Sarah  Gooddy,  and  declared  that  if  it  should  appear  that 
he  was  such  heir,  then  the  Plaintiff's  mortgage  had  priority  over 
the  interests  of  the  Defendants,  the  devisees,  and  made  the  usual 
foreclosure  decree  in  the  Plaintiff's  favour. 
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From  this  decree,  the  Defendants,  Ann  McKee  and  the  children 
of  3Iar2/  Ann  Prance,  appealed  (1). 

Mr.  Hothouse,  Q.C.,  and  Mr.  Kay,  for  the  Plaintiff : — 
The  will  and  codicils  not  being  registered  till  ten  years  after 
the  death  of  the  testatrix,  the  devisees  can  have  no  priority  over 
the  registered  mortgage  unless  they  can  bring  themselves  within 
the  15th  section  of  the  Act.  If  the  non-finding  of  the  will  was 
an  "  impediment "  within  the  meaniiig  of  that  section,  the  De- 
fendants cannot  claim  the  benefit  of  the  exception,  because  a 
memorial  of  the  impediment  was  not  registered.  If  it  was  not  an 
impediment,  there  is  nothing  to  take  the  case  out  of  the  1st 
section,  which  is  an  absolute  bar  to  their  claims.    The  original 
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1866 
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(1)  The  principal  sections  of  the 
East  Biding  Registry  Act  (6  Anne,  c. 
35),  relied  on  in  the  argument  were 
the  following  ;— 

Section  1.  Whereas  the  lands  in  the 
East  Riding  of  the  county  of  York,  and 
in  the  town  and  county  of  the  town 
of  Kingsion-upon-Hull,  are  generally 
freehold,  which  may  be  so  secretly 
transferred  or  conveyed  from  one  person 
to  another,  that  such  as  are  ill  disposed 
have  it  in  their  power  to  commit  frauds, 
and  frequently  do  so,  hy  means  whereof 
several  persons  (who  through  many 
years'  industry  in  their  trades  and 
employments,  and  by  great  frugality, 
have  been  enabled  to  purchase  lands  or 
to  lend  moneys  on  land  security)  have 
been  undone  in  their  purchases  and 
mortgages  by  prior  and  secret  convey- 
ances and  fraudulent  incumbrances, 
and  not  only  themselves  but  their 
whole  families  thereby  utterly  ruined  : 
Be  it  therefore  enacted,  etc.,  that  a  me- 
morial of  all  deeds  and  conveyances, 
....  and  of  all  wills  and  devises  in 
writing  ...  of,  or  concerning,  iind 
whereby  any  honors,  manors,  lands, 
tenements,  or  hereditaments  in  the 
said  East  Riding  or  in  the  said  town 
and  county  of  tlio  town  of  Kinyston- 
upo7i-IIuU  may  be  anyway  affected  in 

«> 


law  or  equity,  may  be  registered  in 
such  manner  as  is  hereinafter  directed, 
and  that  every  such  deed  or  conveyance 
.  .  .  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  considera- 
tion, unless  such  memorial  thereof  be 
registered,  as  by  the  Act  is  directed, 
before  the  registering  of  the  memo- 
rial of  the  deed  or  conveyance  under 
which  such  subsequent  purchaser  or 
mortgagee  shall  claim  ;  and  that  every 
such  devise  by  will  shall  be  adjudged 
fraudulent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for 
valuable  consideration,  unless  a  memo- 
rial of  such  will  be  registered  in  such 
manner  as  hereinafter  directed. 

Section  10  prescribes  that  the  me- 
morial shall  be  in  writing;  and  that  in 
the  case  of  wills  the  memorial  shall  be 
under  the  hand  and  seal  of  some  Cl- 
one of  the  devisees,  his  or  their  heirs, 
ejtcciitors,  or  administrators,  guardians, 
or  trustees,  attested  by  two  witnesses. 

Section  11  prescribes  the  form  of  the 
memorial. 

Section  14  :  Provided  also  that  all 
memorials  of  wills  that  shall  be  regis- 
tered in  manner  as  aforesaid  within  the 
space  of  six  months  after  the  death 
of  every  respective  devisor,  or  testatrix 
0  2  1 
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L.  JJ.      West  Biding  Begistry  Ad  (1)  contained  a  clause  witli  a  similar 
3866      exception  in  favour  of  wills  which  had  been  prevented  from  being 
Chadwick    registered  by  a  contest  or  other  impediment ;  but  in  that  clause 
TuKNEE     there  was  no  proviso  that  a  memorial  of  the  impediment  should 

  be  registered.    In  the  East  Biding  Act  (which  also  amended  the 

West  Biding  Act)  the  clause  was  introduced  with  this  special 
proviso,  which  is  a  clear  indication  that  it  was  the  intention  of  the 
Legislature  to  increase  the  protection  of  titles. 

With  respect  to  the  allegation  of  notice,  no  notice  is  proved ; 
,  and  the  benefit  of  the  registry  is  only  taken  away  where  there  is 
actual  notice,  amounting  to  fraud :  Hine  v.  Dodd  (2) ;  Wyatt  v. 
Barwell  (3). 

Mr.  Karslake,  for  W.  Athin,  the  heir-at-law. 

Mr.  Cole,  Q.C.,  and  Mr.  luce,  for  the  Defendants  the  Appellants : — 

We  contend,  first,  that  according  to  the  true  construction  of  the 
East  Biding  Act  the  registration  of  the  will  and  codicil,  which  was 
effected  within  six  months  after  they  became  known  to  the  devi- 
sees, was  sufficient.    The  clause  in  the  15th  section,  as  to  register- 


dying  within  the'  kingdom  of  Oreat 
Britain,  or  within  the  space  of  three 
years  after  the  death  of  every  respective 
devisor  or  testatrix  dying  upon  or  in 
any  parts  beyond  the  seas,  shall  be  as 
valid  and  effectual  against  subsequent 
purchasers  as  if  the  same  had  been  re- 
gistered immediately  after  the  death  of 
such  respective  devisor  or  testatrix,  any- 
thing herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

Section  15 :  Provided  always  that 
in  case  the  devisee  or  person  or  per- 
sons interested  in  the  honors,  manors, 
lands,  tenements,  or  hereditaments 
devised  by  any  such  will  as  afore- 
said, by  reason  of  the  contesting  such 
will,  or  other  inevitable  difficulty, 
without  his,  her,  or  their  wilful  neglect 
or  default,  shall  be  disabled  to  exhibit 
a  memorial  for  the  registry  thereof 
within  the  respective  times  hereinbefore 
limited,  and  that  a  memorial  shall  be 


entered  in  the  said  office  of  such  con- 
test or  other  impediment  within  the 
space  of  six  months  after  the  decease 
of  such  devisor  or  testatrix  who  shall 
die  within  the  kingdom  of  Oreat 
Britain,  or  within  the  space  of  three 
years  next  after  the  decease  of  such 
person  who  shall  die  upon  or  beyond 
the  seas,  then  and  in  such  case  the 
registry  of  the  memorial  of  such  will 
within  the  space  of  six  months  next 
after  his,  her,  or  then'  attainment  of 
such  will  or  a  probate  thereof,  or  re- 
moval of  the  impediment  whereby  he, 
she,  or  they  are  disabled  or  hindered  to 
exhibit  such  memorial,  shall  be  a  suffi- 
cient registry  within  the  meaning  of 
this  Act,  anything  herein  contained  to 
the  contrary  thereof  in  any  wise  not- 
withstanding. 

(1)  2  &  3  Anne,  c.  4. 

(2)  2  Atk.  275. 

(3)  19  \res.  435. 
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ing  a  memorial  of  the  impediment,  cannot  be  understood  to  apply      L.  jj. 
to  the  concealment  of  a  will,  because  it  would  be  impossible  for  1866 
the  devisees  to  register  any  memorial  of  such  concealment  before  Chadwick 
it  came  to  their  knowledge.   In  the  Middlesex  Begistry  Act  (1),  the  turner 

9th  section  is  based  upon  the  15th  section  of  the  East  Biding  Act,   

but  there  is  a  special  clause  (sec.  10)  introduced  to  provide  for  the 
case  of  a  concealed  will.  No  memorial  is  required,  but  a  limit  of 
five  years  is  fixed,  after  which  time  the  registration  of  such  a  will 
is  ineffectual.  A  similar  provision  occurs  in  the  North  Fading 
Begistry  Act  (2)  where  the  period  is  three  years.  This  shews  that 
the  intention  of  the  Legislature  was  that  where  there  was  no  limit 
of  time,  as  in  our  Act,  there  should  be  no  bar  to  the  title  of  the 
devisee  under  a  concealed  will,  if  he  brought  himself  under  the 
1st  section  by  registering  as  soon  as  he  was  able  to  do  so.  The 
1st  section  says  :  "in  such  manner  as  herein  directed,"  and  makes 
no  mention  of  any  time,  but  in  the  Middlesex  and  North  Biding 
Acts  before  referred  to,  the  words  "  at  such  time"  are  inserted  in 
the  corresponding  sections. 

Secondly,  we  contend  that  there  is  no  distinct'  allegation  of 
the  heirship  of  William  Athin ;  there  is  no  statement  of  the 
relationship,  nor  has  the  Plaintiff  produced  any  evidence  in  sup- 
port of  the  allegation.  The  Plaintiff  therefore  has  shewn  no  title 
on  his  bill :  Baker  v.  Harwood  (3) ;  Holden  v.  Ream  (4) ;  Marten 
V.  Whichelo  (5). 

The  evidence  shews  that  William  Athin  had  notice  of  the  v^ill 
and  codicils ;  that  he  knew  of  the  existence  of  some  testamentary 
instrument  is  clear  from  his  paying  the  legacies  to  some  of  the 
legatees  under  the  last  codicil.  The  Plaintiff  has  not  got  the 
legal  estate,  and  is,  therefore,  affected  by  William  AtJcin's  notice : 
Ford  V.  White  (6). 

Mr.  Kay,  in  reply.  ^ 


March  8.    Sir  G.  J.  Turner,  L.J. : — 

The  principal  question  in  tliis  case  is,  whotlicr  a  mortgage  of  an 

(1)  7  Anne,  c.  20.  (a)  7  Sim.  37.'^.  (5)  Or,  c^-  P.  L>r)7. 

(2)  8  Geo.  2,  c.  C.  (1)  1  licav.  11.5.  ((>)  IG  iJouv.  120. 
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L.  JJ.  estate  in  the  East  Biding  of  the  county  of  YorTc,  made  by  a  person 
1866  claiming  to  be  the  heir  of  a  testatrix,  and  duly  registered  ac- 
CiiIwrcK  cording  to  the  provisions  of  the  East  Riding  Registry  Act  has 
priority  over,  in  effect  whether  it  is  valid  and  effectual  against, 
the  devisees  of  the  estate  under  a  will  and  codicil  made  by  the 
testatrix,  but  which  was  not  registered  until  many  years  after  her 
death,  nor  until  after  the  registration  of  the  mortgage,  and  as  to 
which  no  memorial  of  any  contest  or  impediment  disabling  the 
registry  thereof  was  at  any  time  entered  in  the  register.  There 
are  subordinate  questions  as  to  the  heirship  of  the  mortgagor, 
and  as  to  the  mortgagee  having  had  notice  of  the  will  and  codicil ; 
but  it  will  be  convenient  first  to  deal  with  the  principal  question 
without  reference  to  the  subordinate  ones. 

[His  Lordship  then  stated  the  facts  of  the  case  as  before  men- 
tioned, and  referred  to  the  proceedings  in  the  cause  and  the 
decree  of  the  Master  of  the  Eolls,  and  continued  : — ] 

The  Defendant,  William  Richard  Prance,  and  the  other  devisees 
have  appealed  from  this  decree.  Three  points  have  been  insisted 
upon  on  the  part  of  the  Appellants  in  support  of  this  appeal ; 
first,  that  the  will  and  codicil  are  valid  and  effectual  against  the 
Plaintiff,  notwithstanding  the  provisions  of  the  East  Riding  Regis- 
try Act,  6th  Anne,  c.  35 ;  secondly,  that  it  has  not  been  proved 
that  William  AtJcin  was  the  heir  of  Sarah  Gooddy ;  and,  thirdly, 
that  William  AtJcin  had  notice  of  the  will  and  codicil,  and  that 
the  Plaintiff  is  bound  by  that  notice. 

The  first  of  these  points  depends  upon  the  construction  of  the 
above-mentioned  Act.  Now  the  Act  recites  as  follows.  [His  Lord- 
ship read  the  1st  section.] 

It  is  clear,  therefore,  that  wills  were  regarded  by  the  Act  as 
secret  transfers  and  conveyances,  and  that  the  purpose  of  the  Act 
was  to  prevent  the  titles  of  purchasers  and  mortgagees  being 
defeated  either  by  v/ills  or  by  deeds  which  were  not  registered  in 
the  manner  provided  by  the  Act.  This  brings  us  to  the  question 
whether  the  will  and  codicil  of  Sarah  Gooddy  were  or  were  not 
so  registered.  It  was  argued  for  the  Appellants  that  they 
were,  because  the  m.anner  of  registering  pointed  out  by  the 
10th  and  11th  sections  of  the  Act  was,  as  it  was  said,  observed, 
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and  the  1st  section  of  the  Act  does  not,  it  was  said,  refer  to  the  L.  JJ. 
time,  but  only  to  the  manner  of  registering.  Then  the  14th  1866 
section  of  the  Act  provides  as  follows.    [His  Lordship  read  the  Chadwick 

This  section,  although,  as  was  pointed  out  in  the  argument,   

expressed  in  the  affirmative,  that  wills  shall  be  valid  if  registered 
wdthin  the  specified  periods,  seems  to  me  to  import  a  negative  also, 
that  they  shall  not  be  valid  unless  registered  within  those  periods ; 
a  conclusion  which  there  is  less  difficulty  in  arriving  at,  as  this 
section  clearly  points,  not  merely  to  the  10th  and  11th  sections, 
but  to  the  1st  section  also;  thus  treating  these  three  sections 
as  one  enactment;  and  if  the  10th  and  11th  had  been  in  terms, 
as  they  are  in  substance,  embodied  in  the  1st  section,  it  would, 
as  it  seems  to  me,  have  been  clear  that  no  case  could,  by  the 
14th  section,  have  been  taken  out  of  the  1st  section  unless  the 
registration  was  within  the  prescribed  periods.  The  Appellants' 
case,  therefore,  upon  the  construction  of  the  Act,  if  it  can  be 
maintained  at  all,  must,  as  it  seems  to  me,  stand  upon  the  15th 
section.  That  section  is  in  these  terms.  [His  Lordship  read  the 
section.] 

It  was  argued  for  the  Appellants  that  the  words  "  other  inevitable 
difficulty"  in  this  section  must  be  construed  to  mean  inevitable 
difficulty  of  such  a  nature  as  would  admit  of  a  memorial  of  it  being 
entered  on  the  register,  and  can  have  no  reference,  therefore,  to 
the  cases  in  which  wills  may  not  be  forthcoming ;  but  this  argu- 
ment does  not  seem  to  me  to  assist  the  Appellants'  case,  for  if  it 
be  well  founded,  the  consequence  must  be  that  the  section  will 
have  no  operation  in  such  cases,  and  there  would  be  nothing  to 
limit  the  operation  of  the  1st  section.  Much  -was  said  in  the 
course  of  the  argument  before  us  as  to  what  ought  to  be  considered 
as  wilful  negligence  or  default  within  the  meaning  of  this  IStli 
section,  and  also  as  to  the  meaning  of  the  words  "  attainment  of 
the  will"  contained  in  that  section  ;  but  I  do  not  think  it  necessary 
for  us  to  give  any  opinion  upon  those  points.  It  may  be  well, 
however,  to  observe  that  it  would  obviously  be  repugnant  to  the 
provisions  of  the  Act  to  hold  this  ir)th  section  to  (^xtend  to  cases 
of  devisees  kno\\ii]g  the  contents  of  a  will  whicli  was  not  forth- 
coming, and  that  the  section  makes  no  distinction  between  devisees 
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L.  JJ.  know  and  devisees  who  are  ignorant  of  the  contents  of  a 

i!^  will. 

Chadwick  Eeliance  was  placed,  on  the  part  of  the  Appellants,  upon  the 
TuENBE.  case  of  suppression  or  concealment  of  a  will  not  being  referred  to 
in  this  15th  section ;  but  what  has  been  already  said  as  to  the  1st 
section  being  left  in  operation  in  all  cases  which  are  not  reached 
by  the  15th  section,  meets  this  argumei^t ;  and  it  may  be  added 
that  the  obvious  purpose  of  the  Act  was  to  protect  purchasers  and 
mortgagees,  and  that  the  Legislature  may  well  have  thought  that 
in  the  case  of  suppression  or  concealment  it  would  be  more  just  to 
leave  the  persons  who  might  be  injured  by  the  suppression  or  con- 
cealment to  any  remedy  which  they  might  have  against  the  person 
who  had  suppressed  or  concealed,  than  to  throw  that  burden  upon 
purchasers  or  mortgagees.  So  far,  therefore,  as  this  Act  is  con- 
cerned, it  seems  to  me  that  the  construction  put  upon  it  by  the 
Master  of  the  Kolls  is  correct. 

With  respect  to  the  other  Acts  which  were  referred  to  in  the 
course  of  the  argument,  I  think  that  they  are  rather  favourable 
than  unfavourable  to  this  construction.  On  referring  to  the 
West  Biding  Act  (1),  it  will  be  seen  that  it  is  silent  as  to  any 
memorial  of  any  contest  or  impediment  as  to  the  registration  of 
Wills,  and  that  according  to  the  provisions  of  it  the  titles  of  pur- 
chasers and  mortgagees  were  liable  to  be  defeated  upon  wills  being 
registered  within  six  months  after  (to  use  the  expression  of  the 
Act)  "  the  attainment  of  them ;"  and  it  may,  I  think,  reasonably 
be  supposed  that  the  inconvenience  arising  from  this  state  of  cir- 
cumstances led  to  the  introduction  into  the  East  Biding  Act  of  the 
provision  requiring  a  memorial  to  be  registered  of  any  contest  or 
other  impediment  to  the  registration  of  a  will.  And  as  to  the 
Middlesex  Act  (2),  and  the  North  Biding  Act  (3),  it  is  to  be  observed 
that  they  contain  provisions  that  the  titles  of  purchasers  and 
mortgagees  shall  not,  in  case  of  concealment  or  suppression,  be 
disturbed  after  the  expiration  of  certain  periods  mentioned  in  the 
Act :  in  one  case,  five  years ;  and  in  the  other,  three.  After  the  lapse 
of  these  periods,  devisees,  however  innocent  they  might  be,  were  to 
be  the  sufferers ;  and  if  they  were  to  be  the  sufferers  after  the  ex- 
piration of  the  limited  periods  in  cases  in  which  periods  were 
(1)  2  &  3  Anne,  c.  4.  (2)  7  Anne,  c.  20.  (3)  8  Geo.  2,  c.  6. 
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limited,  I  cannot  see  my  way  to  hold  that  they  were  not  to  be  the  ^' 
sufferers  when  no  periods  were  limited.    For  these  reasons,  my 
opinion  upon  the  construction  of  this  Act  accords  with  that  of  the  Chadwick 
Master  of  the  KoUs.  Turxee. 

Then  as  to  the  second  point,  the  absence  of  proof  that 
William  Athin  was  the  heir  of  Sarah  Gooddy.  Upon  looking  into 
the  evidence  in  the  cause,  I  think  there  is  sufficient  to  shew  that 
he  was  recognised  by  the  family  as  her  heir,  and  in  the  absence  of 
any  express  denial  of  the  heirship,  and  of  any  evidence  that  there 
is  any  other  person  filling  that  character,  I  think  there  is  sufficient 
to  justify  the  inquiry  directed  by  the  decree  upon  this  point. 

There  remains  then  the  third  point,  the  question  of  the  Plain- 
tiff being  affected  with  notice  of  the  will  and  codicil.  It  appears 
from  the  evidence  on  the  part  of  the  Defendants,  that  William 
Athin  was  let  into  possession  of  the  estate  under  an  arrangement 
with  Bichard  Gooddy,  and  that  he  agreed  to  pay  to  •  Bichard 
Gooddy,  during  his  life,  a  sum  nearly  equal  to  the  income  of  the 
estate,  and  that  during  the  pendency  of  this  suit,  there  was  found 
another  codicil  of  Sarah  Gooddy,  dated  20th  December,  1853  ; 
and  which  has  been  put  in  issue  by  supplemental  answers  of  the 
Defendants  Ann  McKee,  and  of  William  Bichard  Prance.  [His 
Lordship  referred  to  the  evidence  on  this  subject  and  con- 
tinued.] That  the  facts  which  are  proved  on  the  part  of  the 
Defendants  raise  a  strong  suspicion  of  notice,  cannot  be  denied, 
but  I  think  that  they  fall  short  of  what  is  required  to  affect  a 
registered  title,  for  which  purpose  the  notice  must  be  clear  and 
distinct,  and  amounting  in  fact  to  fraud  :  Wyatt  v.  Barwell  (1). 

Assuming,  therefore,  that  the  Plaintiff  would  be  bound  by 
notice  to  William  Athin,  I  do  not  think  that  there  is  sufficient 
to  affect  him ;  but  I  desire  not  to  be  understood  as  deciding  that 
notice  to  William  Athin  would  affect  the  Plaintiff.  I  am  by  no 
means  satisfied  that  it  would.  I  see  nothing  in  the  statute  to 
make  the  case  of  an  equitable  differ  from  tliat  of  a  legal  mortgagee 
with  respect  to  the  question  of  notice,  and  the  princi[)lo  which 
applies  to  the  one  case  seems  to  mo  to  ajiply  equally  to  the 
other.  With  respect  to  the  case  of  i^mZ  v.  WJiite  (^1),  which  was 
so  much  relied  upon  on  the  part  of  the  A[)[)ollant8,  I  give  no 
(1)  19  Ves.  435.  (2)  10  13cuv.  I'JO. 
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opinion.  It  is  sufficient  to  say  that  it  is,  as  it  seems  to  me, 
plainly  distinguishable  from  the  present  case.  In  that  case  there 
was  clear  notice  to  the  person  who  was  upon  the  register ;  and  the 
persons  claiming  under  him,  and  who  were  held  to  be  affected  by 
the  notice,  do  not  appear  to  have  been  put  upon  the  register  at  all. 
In  this  case  the  question  is,  whether  there  was  such  notice  as 
would  affect  the  person  who  is  upon  the  register.  Upon  the  whole 
case,  my  opinion  is  that  the  decree  ought  not  to  be  disturbed,  and 
that  this  appeal  ought  to  be  dismissed,  and  I  think  that  it  should 
be  dismissed  with  costs. 


Sir  J.  L.  Knight  Beuce,  LJ.  : — 

I  have  had  considerable  difficulty  in  this  case,  but  after  much 
reflection  I  am  disposed  to  think  that  the  opinion  of  the  Master 
of  the  Eolls  and  of  my  learned  Brother  is  the  safer  and  better 
opinion,  and  I  therefore  concur  in  the  decree. 

Solicitors  for  the  Plaintiff :  Messrs.  Loftus  c&  Young. 
Solicitors  for  the  Defendants  :  Mr.  E.  Boyle;  Mr.  F.  W.  Blale. 


L.  J  J. 

1866 
Feb.  22. 


HOPE  V.  CAPKEGIE. 

Foreign  suit — hijunction — Tieal  and  'personal  estate. 

A  British  subject,  entitled  to  real  and  personal  estate,  both  in  England  and 
in  the  Netherlands,  died  domiciled  in  England,  leaving  a  will  by  which  he 
gave  to  trustees,  upon  certain  trusts,  all  his  property  here  and  abroad ;  but  as 
to  his  foreign  property  so  far  only  as  he  could  dispose  of  it  according  to  the 
law  of  the  country  where  itw^as  situate.  A  decree  was  made  in  England  for 
the  administration  of  his  estate.  Subsequently,  one  of  his  children  insti- 
tuted proceedings  in  the  Netherlands,  for  the  administration  of  both  his  real 
and  personal  estate  in  that  country.  Stuart,  Y.C..  made  an  order  restraining 
the  prosecution  of  the  pending  proceedings  in  the  Netherlands,  and  the  taking 
any  other  proceedings  there  as  to  the  personal  estate. 

On  appeal  from  this  order, 

Held,  by  Knight  Bruce,  L.J.,  that  the  order  ought  not  to  have  absolutely 
restrained  the  Appellant  from  carrying  on  the  pending  proceedings  in  the 
Netherlands  ;  but  ought  to  have  left  her  at  liberty  to  carry  them  on  as  to  the 
real  estate — if  she  could  do  so  without  proceeding  as  to  the  personal  estate ; 
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but  held  by  Turne7%  L.J.,  tliat  the  order  ought  uot  to  be  thus  varied,  the  L.  JJ. 

Appellant  not  having  shewn  that  the  proceedings  could  be  carried  on  as  re-  ^ggg 
garded  the  real  estate  alone. 

Per  Turner,  L.J. :  Whether  proceedings  in  the  Netherlands,  even  as  to  the  Hope 

real  estate  only,  ought  not  to  be  restrained — Quocre.  Caenegie. 

This  was  an  appeal  motion  by  tlie  Defendant  Bniily  MaiJiilde 
IIo])e,  from  an  order  of  Yice-Chancellor  Stuart  granting  an  injunc- 
tion. 

Adrian  John  Hope,  the  father  of  tlie  Defendant  E.  M.  Hope,  and 
of  the  Plaintiff,  was  a  British  subject  entitled  to  real  and  personal 
estate  in  England  and  in  the  Netherlands.  He  died  in  1863, 
leaving  a  will,  by  which  he  gave  all  his  real  and  personal  estate, 
English  and  foreign  (but  as  regarded  his  foreign  property,  so  far 
only  as  he  had  power  to  dispose  of  it  according  to  the  law  of  the 
country  where  it  was  situate),  to  trustees  upon  trust  (subject  to 
legacies  to  his  daughters  Emily  Mathilde  Hope  and  Henrietta 
Hope)  for  the  Plaintiff  upon  his  attaining  twenty-one,  with  a  gift 
to  E.  3L  Hope  and  Henrietta  Hope,  equally,  in  the  event  of  the 
Plaintiff  dying  under  twenty-one. 

On  the  5th  of  November,  1864,  a  o.ecree  was  made  by  the  Court 
of  Chancery,  in  a  suit  of  Hope  v.  Beresford  Hope,  in  which  the 
present  Plaintiff  was  the  Plaintiff,  and  the  trustees  the  Defendants, 
for  carrying  into  execution  the  trusts  of  the  testator's  will,  and  the 
usual  accounts  and  inquiries  as  to  real  and  personal  estate  were 
directed. 

After  this  decree  the  Defcn(hant  Emily  Mathilde  Hope  com- 
menced proceedings  in  the  Netherlands  for  the  administration  of 
the  real  and  personal  estate  of  the  testator  situate  in  the  Nether- 
lands. tShe  contended,  that  the  testator  was  at  his  death  domiciled 
in  the  Netherlands,  and  that  his  will  was,  according  to  the  law  of 
that  country,  wholly  or  partially  inoperative,  both  as  to  the  r(  al 
and  personal  estate. 

The  Plaintiff  thereupon  fded  tlu^  prescnit  Pill  against  the  tes- 
tator's widow,  the  testator's  other  children,  and  the  trustees  of  the 
will,  praying  to  have  it  declared  that  the  testators  domicil  was 
English;  that  he  did  not  di(^  intestate  as  to  any  part  of  his  pro- 
perty, English  or  fonvign  ;  that  his  real  and  personal  pri^piMiy  in 
the  Netherlands  was  subject  (o  the  trusts  of  his  ^^ill;  and  that  the 
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Defendants,  other  than  the  trustees  of  the  will,  might  be  restrained 
from  intermeddling  with  the  testator's  estate,  whether  situate  in 
Great  Britain  or  the  Netherlands,  or  elsewhere,  and  from  taking  or 
continuing  any  proceedings  with  reference  thereto,  and  that  the 
suit  might  be  taken  as  supplemental  to  that  of  Hoj)e  v.  Beresford 

The  Plaintijff  moved,  before  Yice-Chancellor  Stuart,  for-  an  in- 
junction to  restrain  the  proceedings  in  the  Netherlands.  His 
Honour,  upon  hearing  the  motion,  considered  it  established  by  the 
evidence  that  the  testator  was  domiciled  in  England,  and  held, 
therefore,  that  no  proceedings  in  the  Netherlands  could  be  allowed 
as  to  the  personal  estate.  His  Honour  considered  that  as  to  the 
real  estate  the  Court  could  not  interfere,  but  that  inasmuch  as  the 
pending  proceedings  in  the  Netherlands  related  to  personalty  as 
well  as  realty,  they  ought  to  be  restrained  altogether.  His  Honour 
accordingly  granted  an  injunction  restraining  the  Defendant 
Emily  Mathilde  Ho^e  from  continuing  the  pending  proceedings  in 
the  Netherlands,  and  from  commencing  any  other  proceedings  in 
respect  of  the  testator's  personal  estate  in  the  Netherlands  or  else- 
where, and  from  intermeddling  with  such  personal  estate. 

The  Defendant  Emily  Mathilde  Eo^e  appealed  from  this  order. 
Mr.  Swanston,  for  the  Appellant : — 

There  is  a  bond  fide  question  as  to  domicil  which  the  Court  will 
not  decide  on  this  interlocutory  application,  and  an  injunction, 
therefore,  ought  not  to  have  been  granted  even  as  regards  personal 
estate.  As  regards  real  estate  in  the  Netherlands,  there  is  no 
jurisdiction  to  restrain  proceedings  in  the  Courts  there  with  rela- 
tion to  it,  for  the  real  estate  must  be  governed  by  the  law  of  that 
country.  We  ought  not,  then,  to  be  restrained  from  carrying 
on  the  pending  proceedings  as  to  the  real  estate.  This  Court 
often  will  not  stop  pending  proceedings,  where,  if  applied  to  in 
time,  it  would  have  prevented  their  institution.  If  it  is  ultimately 
established  that  the  testator  was  domiciled  in  England,  his  personal 
estate  will,  of  course,  have  to  be  distributed  according  to  English 
law,  but  until  that  point — which  cannot  be  decided  now — -has  been 
decided,  why  should  the  Court  stop  proceedings  which  are  being 
carried  on  in  the  country  where  the  property  is  ?' 
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The  Attorney-General  (Sir  B.  Falmer),  Mr.  Malins,  Q.C.,  and      l.  jj. 
Mr.  fiemmm^,  for  the  Plaintiff : —  1836 

The  only  foreign  real  estate  is  a  property  in  Holland,  which  is  a  Hope 
trifling  part  of  the  testator's  whole  property.    The  question  arises,  Carnegie 

whether,  according  to  the  law  of  Holland,  the  testator  was  able  to   

devise  the  whole  or  only  a  fourth, — a  question  which  must  be 
decided  for  the  purpose  of  the  decree  here.  Proceedings  in 
Holland,  even  if  they  related  to  the  real  estate  alone,  ought, 
therefore,  to  be  restrained,  as  in  Bunbury  v.  Bunhury  (1),  upon 
the  Plaintiff  giving  the  same  undertaking  as  was  required  in  that 
case.  But  in  any  event,  we  submit  that  the  Vice-Chancellor  was 
right  in  staying  the  pending  proceedings,  for  they  relate  to  the 
personal  as  well  as  the  real  estate,  and  there  is  not  a  suggestion 
upon  the  evidence  that,  according  to  the  course  of  procedure  in 
that  country,  they  can  be  continued  as  to  the  real  estate  alone. 

Mr.  Swanston,  in  reply. 


Sir  J.  L.  Knight  Beuce,  L.J. :— - 

My  impression  is,  that  the  order  of  the  Vice-Chancellor  ought 
to  stand,  except  so  far  as  it  restrains  the  proceedings  as  to  the 
landed  property  in  the  Netherlands.  It  may  or  it  may  not  be 
possible  to  proceed  as  to  the  landed  property  in  the  Netherlands 
without  proceeding  as  to  the  personal  estate ;  that  must  depend 
on  the  course  of  law  in  the  Netherlands.  Whatever  may  be  the 
effect  of  this  Court  declining  to  prohibit  proceedings  as  to  the 
landed  estate  in  the  Netherlands,  my  impression  is  that  it  ought 
so  to  decline,  and  that  the  Appellant  here  should  be  at  liberty,  if 
she  can  do  so  according  to  the  law  of  that  country,  to  proceed 
there  as  she  may  be  advised  concerning  the  landed  estate  situate 
there.  Subject  to  that,  I  think  that  the  order  is  substantially  right. 
My  opinion,  however,  so  far  as  it  is  adverse  to  the  order,  is  of  no 
importance,  because,  as  I  understand  from  my  learned  Brother,  ho 
is  of  opinion  that  -in  the  special  circumstances  of  the  case  tlie 
order  should  stand  even  to  the  extent  of  restraining  proceedings  con- 
cerning the  landed  estate  in  the  Netherlands.  The  opinion  of  one 
of  us  alone  would  not  affect  the  order,  consequently,  if  I  uuder- 

(1)  1  Bcav.  318. 
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L.  JJ.  stand,  which  I  believe  myself  to  do,  my  learned  Brother's  opinion 

1866  rio-htly,  the  whole  order  will  stand,  although  I  dissent  from  a 

Hope  portion  of  it. 


V. 

Carnegie. 


SlE  G.  J.  TURNEK,  L.J.  :— 

I  think  that  the  whole  of  the  order  must  stand,  including  that 
part  of  it  which  restrains  proceedings  in  the  suit  instituted  in  the 
Netherlands,  both  as  to  the  landed  estate  and  as  to  the  personal 
estate,  because  in  my  opinion  it  rests  upon  the  party  making  this 
motion  to  shew  that  she  can,  in  the  suit  which  has  been  instituted 
in  the  Netherlands,  carry  on  the  proceedings  as  to  the  landed 
estate  without  proceeding  as  to  the  personal  estate.    I  go  no 
further  than  that,  because  it  is  unnecessary  to  go  further  on  the 
present  motion.   If  the  Appellant  had  come  here  upon  evidence 
satisfying  the  Court  that   the   existing   proceedings   in  the 
Netherlands  could  be  carried  on  as  to  the  landed  estate  there 
without  interfering  with  the  personal  estate,  another  and  a  diffe- 
rent question  would  have  arisen.  I  do  not  enter  into  that  question, 
for  it  is  not  before  us  on  the  present  occasion,  since  we  cannot, 
upon  this  application,  extend  adversely  to  the  Appellant  the  order 
which  the  Yice-Chancellor  has  made,  so  as  to  restrain  proceedings 
in  the  Netherlands  in  respect  to  the  real  estate  alone.    I  am  not  at 
all  sure  how  the  case  might  ultimately  stand  if  an  application  for 
that  purpose  were  brought  before  us ;  because  this  Court,  according 
to  my  view  of  the  case,  must  necessarily,  in  administering  the 
testator's  estate,  try  the  question  as  to  his  real  estate  in  the 
Netherlands,  and  ascertain  for  itself  what  the  law  of  the  Nether- 
lands is  with  reference  to  the  questions,  whether  the  testator  had 
power  to  devise  that  estate,  and  whether,  if  he  had  not  power  to 
devise  the  whole  estate,  he  had  not  at  least  power  to  devise  one- 
fourth  of  it  upon  the  trusts  of  his  will,  so  making  it  liable  to  be 
dealt  with  in  this  suit  as  supplemental  to  the  suit  instituted  for 
the  administration  of  the  estate.   That  brings  the  case  very  close 
upon  Bunbury  v.  Bunbury  (1),  in  which  Lord  Langdale  restrained 
proceedings  in  a  colony  as  to  property  situate  there,  taking  the 
undertaking  of  the  party  who  applied  to  the  Court  for  its  inter- 
vention to  be  bound  by  any  order  which  this  Court  might  after- 

(1)  1  Beav.  318. 
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wards  make  with  respect  to  those  proceedings,  so  that  this  Court 
might  be  enabled  to  make  use  of  those  proceedings  for  the  purpose 
of  determining  a  question  which  this  Court  was  compelled  to 
determine,  whether  the  estate  did  or  did  not  pass.  It  appears  to 
me  that  the  whole  matter  had  better  be  treated  in  this  Court.  If 
the  Appellant  objects  to  that  course,  I  think  that  we  cannot  alter 
the  order  adversely  to  her  on  the  present  occasion,  but  can  only 
refuse  to  alter  it  in  the  way  proposed  by  her. 

Solicitors  for  the  Plaintiff:  Messrs.  Young  &  Jackson. 
Solicitor  for  the  Defendant :  Mr.  Abrahams. 
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In  re  JOHNSOK. 
STEELE  V.  COBHAM. 

Practice  — Beceiver — Bankrwptcy — Defect  of  Parties. 

After  an  order  had  been  made  on  summons  for  the  administration  of  the 
real  and  personal  estate  of  a  testatrix,  the  sole  executor  and  trustee  became 
bankrupt : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  a  receiver 
ought  to  be  appointed,  and  that  the  fact  of  the  assignees  not  being  before  the 
Court  was  not  a  sufficient  reason  for  refusing  to  appoint  one. 

This  was  a  motion  by  the  Plaintiff  by  way  of  appeal  from  a 
decision  of  the  Master  of  the  Rolls  refusing  to  appoint  a  receiver. 

On  the  10th  of  May,  1865,  an  order  was  made  on  summons  for 
the  administration  of  the  real  and  personal  estate  of  Phoebe  Johnson, 
at  the  suit  of  a  creditor.  The  Defendant,  Cobham,  was  the  sole 
trustee  and  executor,  and  the  sole  Defendant,  the  real  estate  being 
devised  to  him  in  trust  for  sale. 

On  the  18th  of  January,  186().  the  Defcn  lant  was  a-ljudgcd 
bankrupt  on  his  own  Petition,  and  on  the  Oth  of  Eebruai-y  credi- 
tors' assignees  were  appointed.  On  the  28th  of  February  an  ad- 
journed summons,  which  had  been  taken  out  for  tlie  8rd  of  Feb- 
ruary, for  the  appointment  of  a  receiver,  was  dispose  1  of  by  the 
Master  of  the  Rolls  personally  in  Chambers,  wlu^n  His  Lordship 
refused  to  appoint  a  receiver,  on  tlie  ground  that  the  assignees 
were  not  parties  to  the  suit.    On  the  3rd  of  March  the  Plaintill* 
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Ij.  JJ.  ^ro  forma  moved  in  Court,  before  the  Master  of  the  Eolls,  to  the 
1866  same  effect,  and  the  motion  having  been  refused,  the  Plaintiff 
In  re  appealed. 

Johnson. 

Steele        Mr.  Selwyn,  Q.C.,  and  Mr.  Nalder,  for  the  appeal  motion  : — 

V. 

CoBHAM.  bankruptcy  of  a  trustee  is  a  ground  for  appointing  a  receiver : 

Langley  v.  Hawk  (1)  ;  Scott  v.  Becher  (2).  There  is  no  one  to  pro- 
tect the  assets,  and  a  defect  of  parties  is  not  a  sufficient'  ground 
for  refusing  the  application :  Evans  v.  Coventry  (3).  It  does  not 
appear  that  the  assignees  were  before  the  Court  in  either  of  the 
cases  cited. 

Mr.  Southgaie,  Q.C.,  and  Mr.  W.  Barher,  for  the  bankrupt,  sup- 
ported the  decision  appealed  from. 

SiE  J.  L.  Knight  Beuce,  LJ.  : — 

This  appears  to  me  a  case  in  which  the  appointment  of  a  re- 
ceiver is  desirable  for  the  protection  of  the  estate,  and  I  do  not  see 
any  substantial  reason  why  the  appointment  should  not  be  made. 

Sir  G.  J.  Turner,  L.J. : — 

I  also  am  of  opinion  that  a  receiver  ought  to  be  appointed.  The 
sole  executor  and  trustee  having  become  bankrupt,  and  his  as- 
signees having  no  power  to  interfere  with  the  trust  estate,  there  is 
no  person  to  take  care  of  it  in  whom  the  Court  can  place  confidence. 
Under  such  circumstances  it  is  proper  to  appoint  a  receiver,  and 
the  absence  of  the  assignees  is  no  sufficient  reason  why  the  Court 
should  decline  to  interfere  for  the  protection  of  the  property, 
although  I  do  not  see  how  the  suit  can  be  effectually  prosecuted 
without  their  being  brought  before  the  Court. 


Minutes  : — Order  for  the  appointment  of  a  receiver,  the  Plaintiff  to  serve  the 
assignees  with  notice  of  the  order  for  administration,  and  of  the  order  for  the 
appointment  of  a  receiver,  and  of  all  proceedings  under  the  latter  order. 

Solicitors  for  the  Plaintiff :  Messrs.  Steele  &  Son. 

Solicitor  for  the  Defendant :  Mr.  T.  Soutligate. 

(1)  5  Madd.  46.  (2)  4  Price,  346.  (3)  5  D.  M.  &  G.  911. 
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PAYNE  V.  PAEKEK.  L.JJ. 


Practice — Parties — Trustee — Cestui  que  trust — 15  &  16  Vict,  c,  86,  s.  42,  rule  9. 

One  of  the  cestuis  que  trust  under  a  deed  of  family  arrangement  made  a 
settlement  of  his  share.  There  were  two  trustees  of  the  settlement,  one  of 
whom,  was  also  a  trustee  of  the  deed  of  arrangement.  In  a  suit  to  administer 
the  trusts  of  the  deed  of  arrangement,  and  make  the  trustees  of  it  responsible 
for  breaches  of  trust : — 

Held,  that  since  one  of  the  trustees  of  the  settlement  was  an  accounting 
party  as  a  trustee  of  the  deed  of  arrangement,  the  cestuis  que  trust  under  the 
settlement  ought  to  be  made  parties. 

XhIS  was  a  suit  to  carry  into  effect  the  trusts  of  articles  dated 
the  26th  of  July,  1842,  made  previously  to  the  marriage  of 
Edward  Payne  the  younger,  since  deceased,  of  which  the  Defen- 
dants, John  Parker  and  J.  O.  Williams  were  the  trustees,  and  also 
of  the  deed  of  arrangement  next  hereinafter  mentioned. 

By  a  deed  of  family  arrangement  dated  the  24th  of  March,  1849, 
relating  to  the  property  of  Edward  Payne  the  elder,  who  had 
made  a  will  containing  dispositions  in  favour  of  his  two  sons,  JoJin 
Payne  and  the  above-named  Edward  Payne,  certain  sums  were 
vested  in  John  Parker,  J.  G.  Williams,  and  Rupert  Clarke,  upon 
trust  (subject  to  a  life  annuity  to  Mary  Payne,  since  deceased),  as 
to  one  moiety  for  John  Payne,  and  as  to  the  other  moiety,  to 
transfer  it  to  the  trustees  of  the  will  of  E.  Payne  the  younger.  By 
this  will  the  property  of  E.  P\iyne  the  younger  was  bequeathed  to 
Parker  and  Williams,  on  the  trusts  of  the  settlement. 

By  a  settlement  dated  the  23rd  of  May,  1849,  previous  to  the 
marriage  of  John  Payne,  his  share  under  the  above  deed  of 
arrangement  was  assigned  to  E.  Jleningheni  and  the  abovo-nanieil 
Bujpert  Clarke,  upon  trusts  for  the  husband  and  wife  and  tlie  chil- 
dren of  the  marriage.    There  was  not,  liowover,  any  child. 

The  present  bill  was  filed  by  the  only  surviving  child  of  Edward 
Payne  the  younger,  to  carry  into  oft'cct  tlu^  trusts  of  the  articles  and 
of  the  deed  of  arrangement,  and  to  ('omp(4  th(^  trustoos  of  the  deed 
of  arrangement  to  make  good  certain  breaches  of  trust.  The  only 
Defendants  were  Parker,  Williams,  Bujpcrt  Clarke,  Ileninghcm,  tho 
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widow  of  Edward  Clarice  the  yonnger,  with  her  second  husband 
and  the  trustees  of  the  settlement  made  on  her  second  marriage, 
and  Jolm  Payne  who  was  out  of  the  jurisdiction.  In  consequence  of 
Bu^ert  ClarMs  filling  two  distinct  characters,  he  and  SeningJiem 
appeared  by  different  solicitors  and  were  represented  by  different 
counsel. 

A  decree  having  been  made,  one  of  the  questions  on  the  present 
appeal  was  whether  the  suit  was  not  defective  for  want  of  parties, 
no  cestui  que  trust  under  the  settlement  of  the  23rd  of  May,  1849, 
being  before  the  Court. 

,    Mr.  WiUcocJc,  Q.C.,  and  Mr.  Frendergast,  for  the  Plaintiff:— 

The  trustees  of  the  settlement  of  the  23rd  of  May,  1849,  are 
before  the  Court,  and  they  sufficiently  represent  the  eestuis  que 
trust:  15  &  16  Yict.  c.  86,  s.  42,  rule  9. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  F,  T,  White,  for  the  trustees  of 
the  deed  of  arrangement  :— 

The  Court  will  require  Mrs.  Payne  to  be  before  the  Court. 
One  of  the  trustees  of  her  settlement  being  also  an  accounting 
party  in  this  suit,  the  trustees  of  that  settlement  cannot  properly 
represent  the  eestuis  que  trust.  If  she  is  not  here  we  shall  be 
exposed  to  a  fresh  suit  by  her. 

Mr.  Crouch,  for  the  Defendant  Heninghem. 

Mr.  Willcoch,  in  reply  : — 

The  other  trustee,  Heninghem,  is  perfectly  independent,  and 
appears  by  separate  solicitor  and  counsel.  There  is  therefore  no 
reason  for  requiring  the  presence  of  the  eestuis  que  trust  under  the 
settlement. 

Sir  G.  J.  Turner,  L.J.  :— 

The  parties  to  the  settlement  of  the  23rd  of  May,  1849,  intended 
their  interests  to  be  protected  by  two  trustees.  One  of  those 
trustees  being  an  accounting  party  as  a  trustee  of  the  deed  of 
arrangement,  has  an  interest  adverse  to  that  of  his  eestuis  que  trust 
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under  the  settlement.    Under  these  circumstances  I  think  that 
we  ought  to  require  the  cestuis  que  trust  to  be  made  parties. 

Sir  J.  L.  Knight  Bruce,  L.J.,  concurred. 

The  appeal  was  accordingly  ordered  to  stand  over,  leave  being 
given  to  amend  the  bill  for  the  purpose  of  bringing  Mrs.  Payne 
before  the  Court. 

Solicitors  for  the  Plaintiff :  Messrs.  Brundrett,  Martin,  &  BandalL 
Solicitor  for  the  Defendant  Clarice :  Mr.  A.  G.  Holmes. 
Solicitor  for  the  Defendant  Seninghem :  Mr.  Henry  Fryer. 
Solicitor  for  the  Defendant  Parker :  Mr.  John  Letts, 
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Li  re  LONDON  INDIAEUBBER  COMPANY.  l.  c. 

and  L.  JJ. 

Company — Voluntary  Winding-up — Re-registering — Compahies  Act,  1862  ^gg^^ 
(25  &  26  Vict.  c.  89),  ss.  176,  180,  199. 

IdarcliQ,  21 

A  company  registered  under  tlie  former  Joint-StocJc  Companies  Acts,  may 
be  wound  up  voluntarily  under  the  supervision  of  the  Court  without  being 
re-registered  under  the  Act  of  1862. 

The  London  Lidiaruhber  Company,  lAmited,  was  incorporated 
and  registered  on  the  4th  of  October,  1860,  under  the  Joint-Stoch 
Companies  Acts,  1856,  1857,  and  1858.  The  company  was 
unsuccessful,  and  meetings  were  duly  held,  at  which  resolutions 
wore  passed  that  the  company  should  be  wound  up  voluntarily, 
and  that  a  Petition  should  be  presented  for  winding  it  up  un  lor 
the  supervision  of  the  Court,  and  praying  accordingly.  Tlio 
Petition  was  set  down-  before  the  Vice-Cliancellor  Eindersley, 
who  said  that  he  felt  a  difficulty  on  accoiuit  of  the  observations 
of  Lord  Wesihnry  in  the  case  of  Boives  v.  i7oj)e  Lisurance  Society  (1). 
whicli  appeared  to  be  contrary  to  the  caso  of  the  Torquay  Bath 
Company  (2),  the  question  being  whether  it  was  necessary  for  a 
company  to  bo  re-registered  under  the  Companies  Act,  1862,  in 

(I)  11  Jur.  (N.  S.)  643.  (2)  32  Bcav.  f.Sl;  0  Jur.  (N.  S.)  033. 
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L.  c.      order  to  be  wound  np  voluntarily  under  the  supervision  of  the 
and  L.  JJ.   q^^^^x  declined  to  make  the  order.    The  Petition  was 

1866 

accordingly  taken  before  the  Lords  Justices,  who  wished  it  to  be 
^Q^ll^    heard  before  the  Lord  Chancellor,  and  on  the  6th  of  March  it 
fcDiAEL'BBEE  game  before  the  full  Court. 

Company. 

Mr.  WestlciJce^  for  the  Petitioners  : — 

The  question  is,  whether  this  company  is  a  registered  company 
within  section  199  of  the  Act  of  1862,  so  as  to  be  capable  of 
being  voluntarily  wound  up,  or  whether  it  was  necessary  to  re- 
register the  company  on  account  of  the  terms  of  the  176th  sec- 
tion ;  in  fact,  whether  Part  viii.  of  the  Act  repealed  Part  vi.  The 
very  case  came  before  the  Master  of  the  Kolls  in  the  case  of  the 
Torquay  Bath  Com])any,  and  he  decided  that  re-registration  was 
not  necessary ;  and  accordingly  the  registrar  has  refused  to  re- 
register such  companies ;  but  then  came  the  case  of  Bowes  v.  So^e 
Insurance  Society,  which  was  considered  to  overrule  the  Torquay 
Bath  Company's  Case,  and  threw  doubt  upon  the  matter. 

Mr.  BardsweU,  for  the  Official  Liquidator. 


March  21.  Loed  Ckanwoeth,  L.C,  now  delivered  the  Judg- 
ment of  the  Court : — 

There  are  great  difficulties  in  construing  this  Act,  and  the  dif- 
ferent clauses  cannot  perhaps  be  reconciled,  but  on  the  whole  we 
think  it  safest  to  look  at  the  176th  section,  which  says  that  "  sub- 
ject as  hereinafter  mentioned,"  this  Act  shall  apply  to  companies 
formed  and  registered  like  this  company  under  the  Act  of  1856. 
But  then  the  difficulty  is  to  find  what  these  words,  "  subject 
as  hereinafter  mentioned,"  apply  to.  There  are  certainly  some 
scattered  provisions  to  which  they  may  apply,  and  so  construing 
the  clause,  it  may  for  the  present  purpose  be  taken  as  an  absolute 
declaration  that  this  Act  shall  apply  to  companies  formed  and 
registered  under  the  former  Acts.  If  that  is  so,  there  is  no  neces- 
sity to  re-register  under  the  power  given  in  the  180th  section, 
and  then  it  would  not  be  reasonable  to  hold  that  such  a  company 
is  afterwards  included  under  the  designation  of  unregistered  com- 
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panies.    I  cannot  say  that  this  solution  is  altogether  satisfactory,      L.  c, 
but  it  seems  to  us  the  most  reasonable. 

1866 

The  interpretation  therefore  will  be,  that  the  company  having  v^v-^ 

been  formed  and  registered  under  the  former  Acts,  is,  under  the  loxdon 

17 6th  section,  to  be  deemed  to  be  reoistered  under  this  Act,  and  i^diaeubber 

'                     .                                   .  Company. 
consequently  capable  of  being  wound  up  voluntarily.   ■-  • 

The  case  of  Bowes  v.  Ho^e  Insurance  Society  (1)  has  nothing 
to  do  with  this  case.  The  winding  up  there  was  not  voluntary, 
but  was  obtained  by  a  judgment  creditor ;  he  was  the  only  creditor, 
and  the  company  denied  the  validity  of  his  debt,  and  the  Lords 
Justices  gave  him  time  to  establish  it.  The  House  of  Lords,  on 
appeal,  altered  this  order,  and  directed  that  the  winding-up  order 
should  be  good  unless,  within  a  limited  time,  the  company  filed 
a  bill  and  impeached  the  debt,  but  that  has  no  bearing  whatever 
upon  the  present  question. 

The  order  for  a  voluntary  winding-up  under  the  supervision  of 
the  Court  will  be  made  as  prayed. 

Solicitors  for  Petitioners  and  Official  Liquidator :  Messrs.  Sole^ 
Turner,  &  Turner, 


In  re  LEIGHTOIS'  AND  BENETT.  L.  C. 

BanJcruptcy —  Witness — Production —  Costs — Banhruptcy  Act,  1 849  (12  &  1 3  Vict. , 

ca^..  lOG)  ss.  100,  260.  April  U,Vo 

May  5. 

On  tlie  hearing  of  a  Petition  for  adjudication  of  bankruptcy,  a  clerk  of  the   

persons  a^^ainst  whom  the  adjudication  was  prayed,  who  stated  that  he  had 
no  possession  of  their  books  : — 

Held,  not  bound  to  produce  them. 

Where  an  order  of  a^Commissioner  is  discharged  on  appeal,  the  costs  of  the 
appeal  may  bo  given  to  the  Appellant. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Rolroyd, 
ordering  B.  II.  Byrne  to  produce  certain  account  books. 

The  petitioning  creditor  in  this  case  was  the  public  oflicor  of 
the  Birminyham  c£'  Midland  Banldng  Com;pany,  and  the  Petition 

(1)  11  Jur.  (N.S.)  G13. 
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L.  C.      prayed  an  adjudication  in  bankruptcy  against  Henry  LeigJiton 
1866      and  P.  H.  Benett,  trading  as  Leighton  &  Co.     Leighton  and 
In  re      Benett  had  been  partners  in  trade  in  China,  and  Mr.  Leighton  re- 
^^Benet/^'^  mained  in  China.    Mr.  Benett  came  to  England  and  took  a  place 

  of  business  in  Marh  Lane,  where  a  business  of  Leighton  &  Co.  was 

carried  on,  but  there  was  a  dispute  as  to  whether  Mr.  Leighton 
was  a  partner.  The  Petition  for  adjudication  was  filed,  and  B.  H. 
Byrne  was  summoned  to  appear  at  the  hearing  on  the  6th  of  March 
as  a  witness,  and  to  bring  with  him  all  books  and  papers  relating 
to  the  business  of  H.  Leighton  and  P.  H.  Benett.  At  the  hearing  Mr. 
Byrne  refused  to  produce  the  books,  stating  that  he  was  merely  a 
clerk  employed  to  make  entries  in  the  books,  and  that  the  books 
were  not  his  or  in  his  custody,  and  that  he  had  no  right  to 
remove  them  from  the  office.  The  petitioning  creditor  deposed 
that  he  had  not  been  able  to  find  Mr.  Benett  or  to  serve  him. 
The  Commissioner  thereupon  made  an  order  upon  B.  H.  Byrne  to 
produce  the  books.  B.  E.  Byrne  now  moved  to  discharge  that 
order. 

Mr.  De  Gex,  Q.O.,  and  Mr.  B.  Griffiths,  for  the  witness,  contended 
that  he  was  only  a  clerk,  and  had  no  authority  to  produce  the 
books :  Falmouth  v.  Moss  (1) ;  Beid  v.  Langlois  (2) ;  King  of  Two 
Sicilies  v.  TVillcox  (3).  The  creditor  had  no  right  to  look  at  the 
books  in  order  to  try  and  fish  out  an  act  of  bankruptcy. 

Mr.  Bacon,  Q.C.,  and  Mr.  Beed,  for  the  petitioning  creditor,  said 
that  the  cases  cited  were  at  law  merely,  but  these  proceedings  were 
regulated  by  sec.  100  and  sec.  260  of  the  Bankruptcy  Act  of  1849, 
which  gave  the  Commissioner  much  more  extensive  powers  of 
■  compelling  evidence.  No  right  of  property  was  to  be  considered, 
and  the  only  question  was  whether  the  documents  were  in  the 
possession  or  power  of  the  witness.  One  bankrupt  was  in  China, 
and  the  other  could  not  be  found :  if  they  could  be  found  and  would 
not  produce  the  books,  they  would  be  imprisoned.  This  was  an 
obvious  and  easy  mode  of  evading  the  provisions  of  the  bank- 
ruptcy laws.  The  debt  was  undoubted,  and  they  ought  not  to 
be  stopped  in  that  manner. 

(1)  11  Price,  455.  (2)  1  Mac.  &  G.  627. 

(3)  1  Sim.  (N.  S.)  301,  319;  15  Jur.  214. 
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Mr.  Be  Gex,  in  reply,  L.  c. 

1866 

LoKD  Cranwoeth,  L.C.  : — 

In  re 

I  clo  not  think  that  tlie  special  terms  of  this  Act  of  Parliament  Leighton  axc 

^      ^  Bexett. 
make  any  difference  in  the  question  whether  these  books  are  or  are   

not  to  be  produced,  and  I  should  be  going  to  a  great  length  if  I  held 
that  they  were.  If  these  persons  had  gone  away,  and  left  their 
books  in  the  sole  possession  of  this  clerk,  it  might  be  argued  that 
he  was,  under  the  bankrupt  law,  liable  to  produce  them.  But  he 
says  that  they  are  not  in  his  possession  at  all ;  that  he  has  only  to 
make  entries,  and  has  nothing  to  do  with  them  besides.  I  might 
be  exposing  him  to  an  action ;  and  I  do  not  know  by  what  autho- 
rity I  can  order  a  person  whom  LeigJiton  &  Benett  employ  as  a 
clerk  to  produce  their  books.  I  think  that  the  order  of  the  Com- 
missioner is  wrong,  and  must  be  discharged.  The  witness  must 
have  his  costs. 


The  minutes,  as  prepared  by  the  Eegistrar,  provided  that  tJie 
order  of  the  Commissioner  should  be  discharged  with  costs,  and  the 
matter  was  thereupon  mentioned  to  the  Lord  Chancellor  as  on  the 
minutes. 

May  5.    Mr.  Bacon,  for  the  Petitioner : — 

The  rule  is,  that  where  an  order  of  a  Court  is  discharged  by  a 
Court  of  Appeal  no  costs  are  given  of  the  appeal  on  either  side. 
Hero  the  order  appealed  against  was  not  made  at  the  instance  of 
either  party  but  by  the  Commissioner  himself,  and  your  Lordship 
was  only  asked  to  say  whether  the  Commissioner  was  right. 

Mr.  Be  Gex,  for  the  witness: — 

This  is,  in  fact,  a  rehearing  on  the  question  of  costs.  There  is 
no  such  rule  as  that  supposed  as  to  the  order  of  a  Commissioner 
in  Banlcruptcy,  and  tlie  Court  has  always  a  discretion. 

[Baring  v.  Harris  (1),  Ex  imrte  Taylor  (2),  Ex  ])arte  Cole  (3), 
Avcro  cited.] 


Mr.  Bacon,  in  reply,  said  tliat  the  cases  cited  were  those  in 
(1)  12  L.  T.  (N.S.)  218.        (2)  3  De  G.  .1-  J.  480.       (3)  11  W.  l\.  127. 
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L.  C.  which  the  claim  was  declared  unfounded,  and  the  Court  thought 
1866      that  the  applicant  ought  to  pay  all  the  costs. 


In  re 

Leighton  and    The  LoKD  Chancellor  said  that  his  opinion  remained  the  same, 

Benett.  .    .  , 

'   that  the  Commissioner  s  order  was  wrong,  and  ought  to  be  dis- 

charged, and  that  the  witness  ought  to  have  his  costs  of  the 
appeal;  as  to  his  costs  before  the  Commissioner,  he  must  get 
them  from  the  party  who  summoned  him.  He  must  also  have 
his  costs  of  this  application,  as  the  Eegistrar's  notes  were  clear, 
and  this  application  was  to  have  them  varied. 

Solicitors  for  the  Petitioners :  Messrs.  Courtenay  &  Croome. 
Solicitors  for  the  Witness :  Messrs.  Beale,  Marigold,  S  Beale, 


L.  c.  In  re  MAKKS. 

1866 

Bankrupt — Cumulative  sentence — Belts  ivitlwut  expectation  of  payment — Bank- 
Jan.  23  ;  ruptctj  Act,  1861  (24  &  25  Vict.,  cap.  134),  .s.  159. 


April  12. 


The  Court  can  only  inflict  on  a  banlirupt  one  of  the  penalties  specified  in 
section  159  of  the  Bankruptcy  Act,  1861, 

Under  the  circumstances  a  bankrupt  was  not  considered  to  have  contracted 
a  debt  without  any  reasonable  or  probable  ground  of  being  able  to  p)ay  the 
same,  though  he  obtained  goods  on  credit  whilst  insolvent,  and  soon  after- 
wards sold  them  for  less  than  their  cost  price. 

The  bankrupt  in  this  case  was  a  dealer  in  shoes  at  Birmingham, 
By  an  order  of  the  Commissioner,  the  bankrupt  had  been  sen- 
tenced to  imprisonment  for  six  months,  and  to  have  his  order  of 
discharge  suspended  for  a  year,  under  section  159  of  the  Bank- 
rui^tcy  Act  of  1861,  for  omitting  to  keep  proper  books  of  account, 
and  contracting  debts  without  any  reasonable  or  probable  ground 
of  expectation  of  being  able  to  pay  the  same. 
The  bankrupt  appealed. 

It  appeared  from  the  accounts  furnished  and  from  the  examina- 
tion of  the  bankrupt  that  he  could  read  and  write  but  imperfectly, 
and  that  in  1864  his  estate  was  insolvent  by  £197.  In  January, 
1865,  he  went  to  Messrs.  Marsliall,  dealers  in  boots  and  shoes,  and 
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obtained  goods  to  the  amount  of  £22,  representing  himself  to  be      L.  C. 
able  to  pay  twenty  shillings  in  the  pound.    In  February,  1865,  ibgg 
being  then  ill  in  bed,  he  sold  these  goods  by  auction  for  £7  17s.      j,,  ^.q 
Between  September,  1864,  and  March,  1865,  he  had  goods  to  the 
amount  of  £673,  and  sold  goods  to  the  amount  of  £520,  at  little 
or  no  profit.    In  March,  being  pressed  for  money,  he  became 
bankrupt.    His  debts  were  then  £741,  and  there  appeared  to  be 
no  available  assets. 

Mr.  JDe  Gex,  Q.C.,  and  Mr.  Sargood,  for  the  bankrupt,  contended 
that  at  all  events  the  order  of  the  Commissioner  was  wrong,  as  he 
could  not  pass  a  cumulative  sentence. 

Mr.  Little,  for  the  assignee,  supported  the  order  of  the  Com- 
missioner. 


Jan.  23.  Loed  Ceanwokth,  L.C.,  said  that  the  Court  was 
tender  of  the  liberty  of  the  subject,  and  that  any  enactment  deal- 
ing with  it  must  be  construed  strictly.  Here  the  enactment  vras 
that  the  Commissioners  might,  under  certain  circumstances,  either 
refuse  an  order  of  discharge,  or  suspend  it,  or  grant  it  subject 
to  conditions,  or  sentence  the  bankrupt  to  be  imprisoned  for  any 
period  not  exceeding  a  year,  but  this  did  not  include  power  to 
suspend  the  order  of  discharge  and  imprison.  The  Commissioner 
might  do  either,  but  could  not  do  both,  and  the  order  could  not 
stand. 


After  some  discussion  whether  the  matter  should  be  sent  back 
to  the  Commissioner,  His  Lordship  decided  to  hear  it,  and  make 
such  order  as  might  be  proper  under  the  circumstances,  and  ad- 
journed the  hearing. 


.  April  12.  The  appeal  now  came  on  for  argument. 

Mr.  Be  Gex,  and  Mr.  Sargood,  for  the  bankrupt,  contended  that 
this  debt  had  not  been  contracted  without  any  reasonable  or 
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probable  ground  of  expectation  of  being  able  to  pay  the  same.  The 
only  thing  shewn  was  that,  according  to  the  accounts,  there  was  a 
deficiency  in  1864,  and  that  the  goods  were  sold  at  a  sacrifice ;  but 
it  did  not  follow  that  when  he  bought  the  goods  he  did  not  expect 
to  pay  for  them,  or  intended  to  sell  them  at  a  loss. 

Mr.  Little,  for  the  assignees,  contended  that  the  order"  of  dis- 
charge ought  to  have  been  absolutely  refused.  There  were  no 
accounts — though  that  was  not  relied  upon,  as  the  bankrupt  could 
not  read  or  write  well ;  but  he  made  a  false  representation  to  the 
creditor,  and  never  could  have  intended  to  pay  for  the  goods: 
Ex  jparte  BarJcer  (1). 

Mr.  in  reply. 

Lord  Csanwokth,  L.C: — 

I  should  be  rather  glad  to  be  able  to  affirm  this  order, 
because  I  think  that  this  man  has  behaved  very  badly,  but 
I  cannot  find  that  he  has  brought  himself  under  the  159th 
section  of  the  Act  of  1861.  That  section  says  that,  if -the 
bankrupt  shall  not  be  accused  of  acts  amounting  to  misdemeanour, 
then  the  Court  shall  proceed  to  consider  the  conduct  of  the 
bankrupt  before  and  after  adjudication,  and  the  manner  and 
circumstances  in  and  under  which  his  debts  have  been  contracted. 
I  am  happy  to  say  that,  as  the  law  now  stands,  the  Court  is  no 
longer  to  enter  into  the  general  consideration  of  the  conduct  of 
the  bankrupt,  but  is  only  to  consider  it  under  the  five  heads,  one 
of  which  is,  whether  the  bankrupt  could  not  have  had,  at  the  time 
when  any  of  his  debts  were  contracted,  any  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay  the  same,  and  then  it 
says  that  the  Court  may  either  refuse  an  order  of  discharge,  or 
may  suspend  the  same  from  taking  effect,  for  such  time  as  the 
Court  may  think  fit,  and  so  on :  that  is  to  say,  looking  at  his 
conduct  as  to  these  five  heads  of  offence,  the  Court  may  punish 
him,  but  only  if  one  of  these  offences  is  proved  against  him. 
Now,  the  only  offence  relied  upon  as  proved  is,  that  at  the 
time  when  some  of  his  debts  were  contracted,  the  bankrupt  could 
(1)  33  L.  J.  (Bky.)  13. 
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not  have  had  any  reasonable  or  probable  ground  of  expectation      L.  C. 
of  being  able  to  pay  the  same,  and  this,  in  my  opinion,  has  1866 
not  only  not  been  proved,  but  he  mighi  well  have  had  means      in  re 
of  paying  the  debt  in  question.    He  had  been  for  some  time 
going   on  very  badly  and  recklessly;   but  I  see  nothing  to 
lead  me  to  suppose  that  he  might  not  think  that  he  should 
sell  these  goods  so  as  to  be  able  to  pay  for  them.    He  has,  no 
doubt,  been  dealing  in  a  very  improper  manner,  and  has  misled 
Mr.  Mar  shall  and  others,  by  stating  that  he  could  pay  twenty 
shillings  in  the  pound,  but  T  cannot  decide  from  that  that  he  had 
no  expectation  of  paying  this  debt.    He  has  been  going  on  very 
badly  and  recklessly,  but  I  cannot  see  that  he  has  committed  any 
of  the  five  offences  mentioned  in  the  159th  section.    I  must 
discharge  the  order :  the  bankrupt  will  have  his  costs  of  this 
appeal,  but  not  those  of  appearing  before  the  Commissioner. 

Solicitor  for  the  Bankrupt :  Mr.  G.  Malim, 
Solicitors  for  the  Assignees :  Messrs.  Chureli  dt  Sons. 


Ex  ^parte  MEE.  L.  c. 

Banhru^ptcy — Debts  lultliout  exj[)ectcition  of  payment — Banhrujptcy  Act,  iSGl 

(24  &  25  Vict.,  call.  134)  s.  159.  A^rR  12. 

A  bill  accepted  for  the  accommodation  of  another  person  may  in  "bank- 
ruptcy constitute  a  debt  contracted  without  any  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay  the  same. 

Jo  UN  MEE,  the  bankruj)t  in  this  case,  was  a  ftxrmer,  and  in 
18G4  ]iad  stock-in-trade  of  the  value  of  £859,  but  owed  £500  to 
the  trustees  of  his  wife's  settlement.  Ho  then  began  to  accept  bills 
for  tlie  accommodation  of  one  Mellor,  his  wife's  brother,  who  after- 
wards became  bankrupt.  These  bills  had  been  renewed  from  time 
to  time,  and  at  the  time  when  Mee  was  himself  made  bankrupt, 
he  was  liable  for  £1380  on  these  bills.  He  had  sold  off  liis  farm- 
ing-stock in  order  to  pay  the  trustees  of  his  wife's  settlement, 
and  at  the  time  of  his  bankruptcy  in  November,  1865,  he  still 
owed  them  £105;  his  other  debts  were  under  £100,  and  the 
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property  given  up  to  the  assignees  was  valued  by  him  at  £302. 
Under  these  circumstances,  the  creditors'  assignee,  and  two  of  the 
holders  of  the  bills,  opposed  his  discharge  on  several  grounds,  and 
the  Commissioners  suspended  the  order  of  discharge  for  twelve 
months  and  refused  protection  to  the  bankrupt,  as  having  con- 
tracted debts  without  any  reasonable  or  probable  ground  of 
expectation  of  being  able  to  pay  the  same. 

The  bankrupt  appealed. 

Mr.  Morton  Smith  for  the  bankrupt,  contended  that  the  liabili- 
ties on  the  accommodation  bills  were  not  debts  at  all  within  the 
meaning  of  the  statute,  for  he  never  expected  to  incur  any  liability 
at  all  on  them. 

Mr.  Little,  for  the  assignee  and  creditors,  opposed,  and  cited  Ex 
^arte  Earlier  (1). 

Mr.  Eorton  Smith,  in  reply : — 

This  is  a  penal  statute  and  must  be  construed  strictly.  The 
case  is  distinguisjiable  from  Ex  ^arte  BarJcer,  as  these  bills  were 
never  sent  into  the  market  or  negotiated,  but  were  only  renewed 
from  time  to  time. 

LoED  Ceanwoeth,  L.C.  : — 

The  only  question  is,  whether  or  not  the  bankrupt,  by  accepting 
bills  which  he  knew  at  the  time  when  he  accepted  them  he  had 
no  reasonable  expectation  of  being  able  to  pay,  did  not  contract 
debts  within  the  meaning  of  the  159th  section  of  the  Ba^Jcruptey 
Act,  1861.  I  think  he  did.  If  a  person  accepts  a.  bill  for  the 
accommodation  of  another,  he  contracts  a  debt,  though  he  may 
think  the  other  solvent,  and  I  see  no  means  of  distinguishing 
this  case  from  that  before  Lord  Westhury,  and  I  think  that  his 
lordship's  construction  of  the  language  of  the  statute  is  very  con- 
venient for  the  interests  of  the  community.  The  appeal  will  be 
dismissed  with  costs. 

Solicitors  for  the  Assignee :  Messrs.  Beed  &  Phelps, 
Solicitor  for  the  Bankrupt :  Mr.  Eunt. 

(1)  33  L.  J.  (Bky.)  13. 
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Company — Voluntar'if ^Winding  up — Amalgamation — Liberty  to  sue  in  name  ■^^^i^-'^^''^^ 
of  the  Company— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s,s.  161,  147,      ^'flL  ' 
138,  165. 

At  a  general  meeting  of  the  sliareliolders  of  a  banking  company  resolu- 
tions were  passed  for  the  voluntary  winding-up  of  tli«  company,  and  appoint- 
ment of  liquidators,  and  for  confirming  an  agreement  for  the  amalgamation 
of  the  company  with  the  Bank  of  H.,  upon  certain  terms  therein  specified. 
The  liquidators  proceeded  to  wind  up  the  company  upon  the  footing  of  the 
amalgamation,  and  in  conformity  with  the  161st  section  of  the  Companies 
Act,  1862.  Two  dissentient  shareholders,  who  were  abroad  at  the  time  of 
the  ^meeting,  presented  a  Petition  impeaching  the  amalgamation  on  the 
ground  of  the  insufficiency  of  the  notice  convening  the  meeting,  and  for 
other  reasons ;  and  praying,  1,  that  the  company  might  be  wormd  up  by  an 
order  of  the  Court ;  2,  that  if  not,  the  voluntary  winding  up  might  be  con- 
tinued under  the  supervision  of  the  Court;  3,  that  the  rights  of  the 
Petitioners  as  against  their  co-contributories  and  the  liquidators  might  be 
declared  ;  or,  4,  that  they  might  be  at  liberty  to  use  the  names  of  the  com- 
pany and  the  liquidators  in  any  proceedings  they  might  be  advised  to  take 
in  reference  to  the  winding  up  : — 

Order  of  the  Master  of  the  Polls  dismissing  the  Petition  discharged,  and 
Held,  first,  that  in  the  absence  of  any  distinct  allegations  in  the  Petition 
of  misconduct  on  the  part  of  the  liquidators,  the  Court  would  make  no  order 
for  continuing  the  voluntary  winding  up  under  the  supervision  of  the  Court : 
Secondly,  that  inasmuch  as  the  voluntary  winding  up  and  the  amalgamation 
were  all  one  transaction,  and  the  amalgamation  could  not  be  impeached  in 
that  jurisdiction,  and  in  the  absence  of  the  Ba7ih  of  li.,  the  Petition  must 
stand  over  to  permit  the  Petitioners  to  take  proceedings  to  set  aside  the  amal- 
gamation; and  thirdly,  that  the  Petitioners  might  be  at  liberty  to  use  the 
names  of  the  company  and  the  liquidators  in  such  proceedings,  on  giving  an 
undertaking  to  abide  by  such  order  as  to  costs  as  this  Court  might  make. 

This  was  an  appeal  from  an  order  made  by  the  IMaster  of  tlie 
Kolls,  on  a  Petition  presented  by  James  BrooJcsbanJc  Iliggs  and 
Bobert  Montgomery  Martin,  shareholders  in  the  Imperial  Banlc 
of  China,  India^  ct*  Japan,  Limited,  nnder  the  following  circum- 
stances : — 

The  company  was  established  under  the  Companies  Act,  1862, 
and  registered  as  a  limited  company,  on  tlio  22nd  of  April, 
1864.    Its  object  was  the  transaction  of  banking  business  in  this 
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L.  JJ.     country,  and  in  the  East  and  elsewhere.    Its  nominal  capital  was 
1S66      £2,000,000,  divided  into  forty  thousand  shares  of  £50  each,  of 
In  re      which  twenty  thousand  only  were  issued.    The  company  never 
BaIk^op    carried  on  any  business.    By  its  articles  of  association  (art.  62), 
^"Sf Ja^^an^' P^^^""^  ^^^^  given  to  the  directors  ^'to  amalgamate  with  any  other 

•   company  carrying  on  business  wathin  any  of  the  objects  of  the 

company,  or  with  any  bank  or  financial  or  exchange  business,  and 
to  pay  for  any  property  or  rights  acquired  by  the  company,  in 
money  or  shares,  or  partly  in  one  mode  and  partly  in  the  other, 
and  to  attach  to  any  shares  given  by  way  of  purchase-money, 
such  privileges  or  priorities  over  the  other  shares  of  the  company 
as  might  be  agreed  upon." 

In  July,  1864,  there  was  a  negotiation  between  the  company 
and  another  company  established  for  similar  objects,  called  The 
Bank  of  Hindustan,  China,  &  Jajpan,  for  the  amalgamation  of 
the  two  companies,  and  on  the  28th  of  July,  1864,  the  directors 
of  the  Imperial  Bank  issued  a  circular  to  their  shareholders, 
announcing  that  the  negotiations  for  the  amalgamation  of  that 
bank  with  the  Bank  of  Hindustan  had  been  brought  to  a  suc- 
cessful issue,  and  that  an  extraordinary  general  meeting  of  each 
company  would,  as  early  as  practicable,  be  convened  to  confirm 
the  arrangements  which  had  been  made. 

On  the  10th  of  August,  1864,  another  circular  was  issued  by 
the  directors  of  the  Imperial  Bank  to  their  shareholders,  giving 
notice  that  an  extraordinary  general  meeting  of  the  shareholders 
would  be  held  at  the  London  Tavern,  Bishoj^tsgate  Street,  on 
Monday,  the  25th  of  August,  at  twelve  o'clock,  when  the  agree- 
ment entered  into  with  the  Bank  of  Hindustan,  China,  &  Ja^an, 
would  be  submitted  for  approval,  and  resolutions  to  voluntarily 
wind  Up  the  bank,  and  appoint  liquidators,  would  be  proposed.  , 
The  circular  then  set  forth  the  terms  of  amalgamation,  which  were 
stated  to  be  in  substance  as  follows : — 

"  1st.  20,000  new  shares  of  £100  each,  of  the  Bank  of  Hindustan, 
to  be  issued  to  the  holders  of  the  20,000  shares  in  the  Imjperial 
Bank. 

"  2nd.  Such  shares  to  be  issued  at  £6  per  share  premium. 
3rd.  Five  pounds  per  share  of  the  premium  to  be  placed  to  the 


The  I-a^v  KrronTS, 


VOL.  L]  CHANCEEY  APPEALS.  341 

reserve  fund  of  the  united  bank,  in  addition  to  the  amount  ^- 

ah-eady  at  the  reserve  of  the  Banh  of  Hindustan;  and  also 

all  further  additions  by  which  the  total  reserve  fund  at  the  end      In  re 

of  this  year  will,  with  the  profits,  probably  amount  to  about    bank  op 
x»i  af\  Ann  Chixa,  India, 

£160,000.  j^y^  j^P^,^-, 

"  4th.  The  remaining  £1  per  share  of  the  premium  will  be   

applied  to  pay  off  preliminary  expenses. 

"  5th.  A  dividend  of  £10  per  cent,  per  annum,  free  of  income 
tax,  from  the  time  the  bank  has  been  in  oj)eration,  to  be  paid  to 
the  shareholders  of  this  bank  on  exchanging  certificates. 

"  6th.  Four  directors  from  this  bank  to  be  nominated  by  and 
join  the  board  of  the  Banh  of  Hindustan. 

"  7th.  The  new  shares  now  to  be  issued  as  above,  to  rank  on  equal 
terms  with  all  the  previous  issues  of  the  Bank  of  Hindustan, 
whether  original  or  otherwise. 

"  8th.  The  option  of  paying  up  to  £25  per  share  under  discount 
at  £6  per  cent,  per  annum  is  also  reserved  to  the  shareholders." 

This  meeting  was  accordingly  held,  and  the  following  resolutions 
were  passed  at  it : — 

"  1st.  That  an  agreement  dated  the  24th  day  of  August,  1864, 
and  made  between  the  Baiih  of  Hindustan,  of  the  one  part,  and 
this  company  of  the  other  part,  having  been  read  and  submitted 
to  this  meeting,  this  company  do  hereby  approve  of  the  same,  and 
do  authorize  the  directors  to  affix  the  seal  of  the  company  thereto. 
2nd.  That  the  company  be  wound  up  voluntarily. 

"  3rd.  That  the  Honourable  James  Frederick  Stuart  Worthy, 
Bichard  Cook  Coles,  Esq»,  Joseph  MackriU  Smith,  Esq.,  and  Henry 
Turner,  Esq.,  bo  appointed  liquidators  for  the  purpose  of  winding 
up  the  affairs  of  this  company  and  distributing  the  property. 
And  that  the  liquidators  be  authorized  to  receive,  in  compensation 
or  part  compensation  for  the  business  and  property  of  this  com- 
pany, shares  in  tl)e  Bank  of  Hindustan,  upon  the  terms  specified  iu 
the  above-mentioned  agreement ;  and  if  any  member  shall  express 
his  dissent  from  this  resolution,  by  a  notice  in  writing  to  the  h'qui- 
dators,  not  later  than  soatu  days  after  the  meeting  at  which  this 
resolution  is  passed,  and  shall  require  the  liquidators  to  purchase 
the  interest  of  such  dissentient  member,  the  liquidators  shall  raise 
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the  purcliase-money  to  be  paid  to  such  dissentient  member  by  the 
sale  of  the  share  or  shares  in  the  Bank  of  Hindustan,  which,  under 
the  terms  of  the  said  agreement,  would  have  been  allotted  to  such 
dissentient  member." 

Ko  notice  was  given  in  the  circular  of  the  10th  August  calling 
the  meeting,  of  so  much  of  the  last  resolution  as  was  framed  with 
reference  to  the  161st  section  of  the  Companies  Act,  1862  (1). 

The  agreement  referred  to  in  the  foregoing  resolutions  was 
dated  the  24th  of  August,  1864,  and  contained  the  terms  of  amalga- 
mation set  out  in  the  notice  of  the  10th  of  August. 


(1)  This  section  is  as  follows  : — • 
"  Where  any  company  is  proposed  to 
be  or  is  in  the  course  of  "being  wound 
up   altogether  voluntarily,  and  the 
whole  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred 
or  sold  to  another  company,  the  liqui- 
dators of  the  first-mentioned  company 
may,  with  the  sanction  of  a  special 
resolution  of  the  company  by  whom 
they  were  appointed,  conferring  either 
a  general  authority  on  the  liquidators, 
or  an  authority  in  respect  of  any  par- 
ticular arrangement,  receive  in  com- 
pensation or  part  compensation  for 
such  transfer  or  sale,  shares,  policies, 
or  other  like  interests  in  such  other 
company,  for  the  purpose  of  distribu- 
tion amongst  the  members  of  the  com- 
pany being  wound  up,  or  may  enter 
into  any  other  arrangement  whereby 
the  members  of  the  company  being 
wound  up  may,  in  lieu  of  receiving 
cash,  shares,  policies,  or  other  like  in- 
terests, or  in  addition  thereto,  partici- 
pate in  the  profits  of  or  receive  any 
other  benefit  from  the  purchasing  com- 
pany ;  and  any  sale  made  or  arrange- 
ment entered  into  by  the  liquidators 
in  pursuance  of  this  section  shall  be 
binding  on  the  members  of  the  com- 
pany being  wound  up  ;  subject  to  this 
proviso,  that  if  any  member  of  the  com- 
pany being  wound  up  who  has  not 


voted  in  favour  of  the  special  resolution 
passed  by  the  company  of  which  he  is 
a  member  at  either  of  the  meetings 
held  for  passing  the  same  expresses  his 
dissent  from  any  such  special  resolution 
in  writing  addressed  to  the  liquidators 
or  one  of  them,  and  left  at  the  regis- 
tered office  of  the  company  not  later 
than  seven  days  after  the  date  of  the 
meeting  at  which  such  special  resolu- 
tion was  passed,  such  dissentient  mem- 
ber may  require  the  liquidators  to  do 
one  of  the  following  things,  as  the 
liquidators  may  prefer ;  that  is  to  say, 
either  to  abstain  from  carrying  such 
resolution  into  effect,  or  to  purchase 
the  interest  held  by  such  dissentient 
member  at  a  price  to  be  determined  in 
manner  hereinafter  mentioned,  such 
purchase-money  to  be  paid  before  the 
company  is  dissolved,  and  to  be  raised 
by  the  liquidators  in  such  manner  as 
may  be  determined  by  special  resolu- 
tion: IsTo  special  resolution  shall  be 
deemed  invalid  for  the  purposes  of  this 
section  by  reason  that  it  is  passed 
antecedently  to  or  concurrently  with 
any  resolution  for  winding  up  the  com- 
pany, or  for  appointing  liquidators ;  but 
if  an  order  be  made  within  a  year  for 
winding  up  the  company  by  or  subject 
to  the  supervision  of  the  Court,  such 
resolution  shall  not  be  of  any  validity 
unless  it  is  sanctioned  by  the  Court*" 
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Before  its  execution  it  had  been  approved  by  the  Directors  of  L.JJ. 

the  Banh  of  Hindustan,  and  they  had  passed  the  following  reso-  1866 

lution:  "That,  with  a  view  to  carry  the  same  agreement  into      in  re 

effect,  the  capital  of  the  said  Banh  of  Hindustan  be  increased  ^il^'a? 

from  £2,000,000  to  £4,000,000  sterlino-,  by  the  creation  of  20,000  China,  Lndia, 

^  Japan. 
new  shares  of  £100  each,  and  that  they  be  issued  to  the  holders   

of  the  shares  in  the  Imperial  Banh  pursuant  to  the  terms  stated 

in  the  said  agreement." 

On  the  30th  August,  1864,  a  further  circular  was  issued  by  the 
directors  of  the  Imperial  Banh  to  their  shareholders,  giying  notice 
that  another  extraordinary  general  meeting  would  be  held  on  the 
12th  September,  to  confirm  the  resolutions  of  the  25th  August. 
This  meeting  was  held  accordingly  and  at  it  the  foregoing  resolu- 
tions were  confirmed. 

In  pursuance  of  the  agreement  the  assets  of  the  Imperial  Banh 
were  handed  over  by  the  liquidators  to  the  Banh  of  -  Hindustan, 
and  the  great  majority  of  the  shareholders  in  the  Imperial  Banh 
became  shareholders  in  the  Banh  of  Hindustan  upon  the  terms 
prescribed  by  the  agreement.  Some  of  the  shareholders,  however, 
repudiated  the  agreement  and  refused  to  become  shareholders  in 
the  Banh  of  Hindustan  upon  the  terms  prescribed  by  it.  It  was 
at  first  insisted  on  the  part  of  the  Banh  of  Hindustan  that  these 
dissentient  shareholders  were  bound  by  the  agreement  and  had 
become  shareholders  in  that  bank,  but  ultimately,  upon  applica- 
tion to  the  Court  of  Chancery,  several  of  these  dissentient  share- 
holders, among  others  the  present  Petitioners,  procured  their 
names  to  be  struck  out  from  the  register  of  shareholders  of  the 
Banh  of  Hindustan  (1). 

At  the  times  when  the  resolutions  of  the  shareholders  of  the 
Imperial  Banh  of  the  25th  of  August  and  the  12th  of  September 
were  passed,  these  Petitioners  were  absent  from  this  country,  and 
they  did  not  return  until  some  time  after  those  resolutions  had 
been  passed,  although  one  of  them  appeared  to  have  been  in  this 
country  when  the  intended  amalgamation  was  first  announced  in 
the  month  of  July,  1804.  The  Petitioners  subsequently  presented 
the  present  Petition  to  the  Master  of  the  EoUs,  complaining  that 

(1)  Sec  Los'  Case,  13  W.  E.  883  ;  12     M.  G57 ;  Martin's  Case,  2  H.  &  M. 
L.  T.  (N.  S.)  GOO  ;  Jliggs'  Case,  2  II.  &  GG9. 
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.  L.  JJ.  the  amalgamation  was  neitlier  sanctioned  by  the '  62ncl  clause  of 
1866  the  articles  of  association,  nor  by  the  161st  section  of  the  Com- 
ixmies  Ad,  1862,  and  praying  that  the  usual  order  might  be 

$\NK  a?  i^^^Q  ^^or  dissolving  and  winding  up  the  affairs  of  the  Imperial 
China,  India,  Bank ;  or  that  in  the  event  of  the  voluntary  winding  up  being 

  ^"  allowed  to  continue  it  might  be  subject  to  the  supervision  of  the 

Court,  and  that  the  rights  of  the  Petitioners,  as  between-  them 
and  their  co-contributories  and  the  liquidators  in  respect  of  their 
respective  shares,  might  be  determined  under  the  provisions  in 
this  behalf  of  the  above-mentioned  Kct ;  or  else  that  notwithstand- 
ing the  pendency  of  the  said  voluntary  winding  up,  the  Peti- 
tioners might  be  at  liberty  to  institute  such  proceedings  at  law  or  in 
equity  in  reference  thereto  as  they  might  be  advised,  and  for  this 
purpose  to  use  the  name  of  the  said  company  or  of  the  said  liqui- 
dators. 

The  Master  of  the  Rolls  dismissed  the  Petition  with  costs  ;  and 
from  this  decision  the  Petitioners  appealed. 

Mr.  Baggallay,  Q.C.,  and  Mr.  J.  N.  Siggins,  for  the  Appellants : — 

First,  we  contend  that  the  above  proceedings  for  the  voluntary 
winding  up  of  the  company,  and  the  amalgamation  with  the  Banh 
of  Hindustan,  were  ultra  vires  and  invalid ;  and  that  under  these 
circumstances  there  ought  to  be  an  order  for  a  compulsory  winding 
up.  The  articles  of  association  gave  no  power  to  make  such  an 
arrangement.  Nor  did  the  directors  propose  to  act  under  those 
articles ;  all  the  proceedings  were  taken  under  the  161st  section 
of  the  Com]}anies  Act,  1862. 

But  the  proceedings  were  informal  and  irregular  under  that 
section ;  and  in  such  a  case  the  strictest  regularity  v/ill  be  enforced. 
The  161st  section  can  only  be  put  in  force  by  the  liquidators 
w'ith  the  sanction  of  "  a  special  resolution  of  the  company  by 
w^hom  they  were  appointed ;"  and  by  section  51  a  special  resolution 
is  defined  to  be  one  of  which  notice  has  been  given  specifying  the 
intention  to  propose  such  resolution.  In  the  present  case,  the 
circular  of  the  10th  August,  1864,  gave  no  notice  of  the  intention 
to  confer  such  powers  on  the  liquidators :  Be  Stearic  Acid  Com- 
loanyil);  Anglo- Calif  or  nian  Gold  Cofii^^any  y.  Lewis  (2). 

(1)  11  \V.  R.  980.  (2)  6  H.  &  K  174. 
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But,  independently  of  the  irregularity,  the  arrangement  is  not      L.  jj. 

such  as  was  contemplated  by  the  161st  section,  nor  such  as  this  1866 

Court  will  sanction.    The  voluntary  winding-up  and  the  amal-      jn  re 

gamation  being  all  one  transaction  must  stand  or  fall  together ;  g^f^^^p 

and  we  therefore  ask  for  an  order  for  the  compulsory  winding  up  China,  India, 

AND  Japan. 

of  the  company  :  Be  Fire  Anniliilator  Company  (1).   

Secondly.  If  the  Court  should  be  unwilling  to  stop  the  volun- 
tary winding  up  of  the  company,  we  ask  that  it  may  be  continued 
under  the  supervision  of  the  Court,  according  to  the  147th  section 
of  the  Act.  The  whole  course  of  proceeding  casts  suspicion  upon 
the  liquidators,  nor  have  they  ever  furnished  any  satisfactory 
accounts  or  explanation  of  their  dealings  with  the  funds. 

Thirdly.  We  ask  for  a  declaration  of  the  rights  and  liabilities  of 
the  Petitioners  and  the  other  contributories,  and  a  direction  for 
payment  of  what  may  be  found  due,  which  the  Court  has  power 
to  do  under  the  138th  and  165th  sections  of  the  Act,  in  the 
same  manner  as  if  the  company  were  being  wound  up  by  the 
Court. 

Fourthly.  We  contend  that  the  Petitioners  ought  to  be  per- 
mitted to  use  the  name  of  the  company,  or  of  the  liquidators,  in 
taking  proceedings  against  the  directors :  Be  Bank  of  Gibraltar 
&  Malta  (2).  If  they  were  to  file  a  bill  in  their  own  names  during 
the  pendency  of  the  winding  up,  the  bill  would  be  demurrable. 
And  an  action  avouM  be  restrained  by  the  injunction  of  this  Court : 
Be  Keynsliam  Com]jany  (3). 

The  Attorney-General  (Sir  B.  Palmer),  Mr.  Selwyn,  Q.C.,  Mr. 
Boxhurgh,  and  Mr.  Waller,  for  the  Imj^terial  Banh  and  the  liqui- 
dators : — 

The  Petitioners  seek,  after  great  delay,  to  disturb  an  arrange- 
ment which  was  agreed  to  by  all  the  shareholders  except  a  small 
minority ;  and  after  it  has  been  acted  upon,  and  the  affiiirs  of  tlie 
company  entirely  wound  up.  They  are  absolutely  bound  by  the 
161st  section  of  the  Act,  and  have  now  no  locus  standi.  Their 
object  in  presenting  this  Petition  is  not  the  benefit  of  lh(^  con- 
tributories generally,  but  to  get  back  their  money  which  thoy  have 

(I)  32  13cav.  5G1.  ('2)  Law  Kop.  1  Ch.  GO. 

(3) 

Vol.  I.  2  F 
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L.  JJ.     justly  forfeited.    This  is  not  a  good  ground  for  a  winding-up 
1866      order:  Be  Catholic  Fuhlishing  Company  (1). 

In  re         Where  there  is  no  fraud  or  undue  influence  the  Court  will  not 
Bi^^K  OP  ^  voluntary  winding  up  at  the  instance  of  a  contributory ; 

China,  India,  jjg  Banh  of  Gihraltar  &  Malta  (2) ;  Be  London  &  Mercantile 

AND  Japan.        .  !^  rm      -r»    •  • 

  Discount  Company  (3).     xhe  Petitioners  cannot   impeach  the 

amalgamation  in  the  absence  of  the  Banh  of  Hindustan,  who  have 
not  been  served  with  the  Petition ;  nor  is  this  the  proper  form  of 
proceeding  for  that  purpose ;  their  remedy  is  by  filing  a  bill : 
Leif child's  Case  (4) ;  Foss  v.  Harbottle  (5).  The  point  of  in- 
formality relied  on  by  the  Petitioners  is  not  alleged  in  the 
Petition,  and  there  is  no  force  in  it.  The  circular  of  the  10th  of 
August  gave  notice  of  the  resolutions  for  voluntary  winding  up, 
on  the  footing  of  the  agreement  with  the  Banlc  of  Hindustan,  and 
for  the  appointment  of  liquidators ;  and  this  is  sufficient  to 
satisfy  the  words  of  the  161st  section.  There  are  no  charges 
against  the  liquidators  to  justify  the  Court  in  making  an  order  to 
carry  on  the  winding  up  under  the  supervision  of  the  Court.  If 
the  Court  permits  the  Petitioners  to  take  proceedings  in  the  name 
of  the  company,  or  of  the  liquidators,  it  will  only  be  on  their 
giving  an  indemnity  for  costs ;  In  re  The  Banh  of  Gibraltar  dc 
Malta  (6). 

Mr.  Bagg allay,  in  reply. 


March  24.  Sir  G,  J.  Turner,  LJ.,  after  stating  the  material 
facts,  continued : — 

There  are  four  points  raised  by  this  appeal.  First,  whether  an 
order  ought  to  have  been  made  for  winding  up  this  company  com- 
pulsorily;  Secondly,  whether  the  voluntary  winding  up  of  the 
company  ought  to  have  been  put  under  the  supervision  of  the 
Court ;  Thirdly,  whether  the  rights  of  the  Petitioners  could,  and 
ought  to  have  been  declared ;  and,  Fourthly,  whether  leave  ought 

(1)  2  D.  J.  &  S.  116.  (4)  Law  Eep,  1  Eq.  231. 

(2)  Law  Eep.  1  Cli.  69.  (5)  2  Hare,  461. 

(3)  Law  Eep.  1  Eq.  277.      .  (6)  Law  Eep.  1  Cli.  69. 
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to  have  been  given  to  the  Petitioners  in  any  proceedings  which  L.JJ. 
they  may  be  advised  to  institute  to  use  the  names  of  the  com-  1866 
pany,  or  of  the  liquidators.  In  re 

Upon  the  second  of  these  points.  I  am  of  opinion,  that  this    bI^^k  op" 
Petition  was  properly  dismissed ;  but  it  may  be  right  for  me  to  ^^^^^j-^p^^"^' 

say  that  I  am  by  no  means  satisfied  that  the  liquidators  appointed   

for  the  purposes  of  the  voluntary  winding-up  were  proper  persons 
to  be  appointed  to  that  office,  and  that  I  am  even  less  satisfied 
with  the  accounts  rendered  by  those  liquidators.  They  were, 
however,  appointed  by  the  company,  and  the  Petition  contains  no 
allegations  in  any  way  impeaching  their  conduct.  I  desire  it  to 
be  understood  as  my  opinion,  that  in  these  cases  the  Court  ought 
not  to  proceed  upon  affidavits  as  to  facts  which  are  not  in  issue. 
The  looseness  of  the  allegations  and  of  the  evidence  in  these  cases, 
has  led  to  enormous  expense,  and  it  is,  in  my  opinion,  the  duty 
of  the  Court,  as  far  as  possible,  to  check  this  evil. 

This  case,  in  my  view  of  it,  falls  to  be  decided  upon  the  first, 
third,  and  fourth  points.  As  to  the  first  point,  there  was  much 
argument  at  the  bar  upon  the  question  of  the  validity  or  in- 
validity of  the  amalgamation  of  these  companies,  and  upon  several 
matters  bearing  upon  that  question;  but  in  my  opinion  this  is 
not  a  point  we  can  decide  in  this  jurisdiction.  It  cannot,  I  think, 
properly  be  decided  in  the  absence  of  the  Banh  of  Hindustan, 
who  are  in  no  way  represented  before  us.  In  their  absence  it 
would,  I  think,  be  wrong  for  us  to  give  any  opinion  upon  the  point, 
or  upon  any  question — and  there  are  many  questions — arising 
out  of  or  connected  with  it.  If  the  resolutions  for  the  voluntary 
winding  up  of  this  company  had  stood  apart  from  the  amalgama- 
tion I  should  have  thought  that  the  Petition  ought  to  have  been 
dismissed  upon  this  point  also ;  but  the  resolutions  for  winding  up 
the  company  voluntarily;  and  for  amalgamation,  are  plainl}^  parts 
of  the  same  transaction,  and  if  the  resolution  cannot  stand  as  to 
one  part  of  the  transaction,  neither,  I  think,  can  it  stand  as  to  the 
other  part  of  it ;  and  if  it  cannot  stand  as  to  either,  the  Petitioners, 
as  it  seems  to  mo,  will  have  a  suflicient  case  for  an  order  to  wind 
up  this  company  compulsorily.  As  to  this  part  of  the  case,  there- 
fore, I  cannot  go  the  length  of  saying  that  this  Petition  ought  to 
have  been  dismissed — my  opinion  is,  that  as  to  this  first  point  the 

2  i''  2  1 
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L.  Petition  ought  to  liave  been  ordered  to  stand  over  until  it 

1866      be  seen  whether  the  Petitioners  can  successfully  imjoeach  the 
In  re      amalgamation,  a  question  which  cannot  be  decided  in  this  juris- 
Bai^kof  diction. 

China,  India,  XJpon  the  third  point  also  it  seems  to  me  that  the  ri^ht  course 
AND  Japan.  ^  /  ^  ° 

  would  have  been  to  have  ordered  the  Petition  to  stand  oyer.  If 

the  Petitioners  succeed  in  setting  aside  the  amalgamation,  there 

will  not  probably  be  much  difficulty  in  determining  the  rights  as 

between  them  and  their  co-contributories. 

As  to  the  fourth  and  remaining  point,  I  think  that  the  Peti- 
tioners should  have  liberty  to  use  the  name  of  the  company  or 
of  the  liquidators.  In  the  case  of  the  Bank  of  Gibraltar  & 
Malta  we  thought  that  this  liberty  should  be  given  only  upon 
the  terms  of  an  indemnity  being  given  by  the  Petitioners;  but 
looking  to  the  facts  of  this  case,  I  am  not  disposed  to  go  further 
than  to  put  the  Petitioners  upon  an  undertaking  to  submit  to 
any  order  which  the  Court  may  make  as  to  the  costs  of  any  pro- 
ceedings which  they  may  institute. 

In  addition  to  the  points  as  to  whicfi  I  have  said  it  would  not 
be  right  for  us  to  give  any  opinion,  reliance  was  placed  on  the  part 
of  the  Eespondents  upon  the  Petitioners  not  having  sooner  applied 
to  the  Court,  and  upon  there  being,  as  it  was  insisted,  nothing 
remaining  to  be  done  towards  winding  up  the  company ;  but  the 
facts  of  the  case  account  for  the  delay  in  the  application  to  the 
Court,  and  I  cannot  agree  that  if  the  amalgamation  shall  be  found 
to  be  invalid,  there  will  be  nothing  more  to  be  done  before  this 
company  is  wound  up. 

Por  the  reasons  which  I  have  given,  my  opinion  is  that  the 
order  of  the  Master  of  the  Polls  should  be  discharged,  and  that  in 
lieu  of  it  an  order  should  be  made  dismissing  the  Petition  so  far  as 
it  seeks  to  have  the  company  wound  up  under  the  supervision  of 
the  Court,  and  directing  that  the  rest  of  the  Petition  should  stand 
over,  with  liberty  to  the  Petitioners  to  take  such  proceedings  as 
they  may  be  advised  for  impeaching  the  amalgamation,  and,  if 
they  should  be  so  advised,  to  use  the  names  of  the  company  or  of 
the  liquidators  in  such  proceedings,  the  Petitioners  undertaking 
to  abide  by  any  order  which  the  Court  may  make  as  to  any  costs 
.  which  may  be  incurred  in  consequence  of  such  proceedings,  and 
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further  ordering  that,  in  the  meantime,  no  order  should  be  made      L  JJ. 
for  dissolving  the  company,  and  giving  liberty  to  apply.  1SG6 

In  re 

.  .  Imperial 

Sir  J.  L.  Knight  Bruce,  LJ . : — I  am  of  the  same  opinion  on    bank  of 

„  .  ,  China,  India, 

all  the  points.  ^nd  Japan. 

Solicitors  for  the  Petitioners  :  Messrs.  Harrison  &  Leiuis. 
.   Solicitors  for  the  Eespondents  :  Messrs.  Neivbon,  Evans  &  Co, 


GOLDSMID  V.  THE  TUNBKIDGE  WELLS  IMPEOYE-        l.  jj. 

MENT  COMMISSIONEKS.  isee. 


Injunction — Nuisance — Sewage — Increasing  Injury — Scientific  Evidence. 

The  sewage  of  a  town  had  for  many  years  been  drained  by  commissioners 
acting  under  a  local  Act  of  Parhament  into  a  stream  passing  through  the 
Plaintiff's  land,  which  was  beyond  their  district,  without  perceptibly  polluting 
it.  But  for  some  years  before  the  filing  of  the  bill,  in  consequence  of  the 
increase  of  the  town,  the  stream  became  perceptibly  polluted,  and  continued 
to  increase  in  impurity.  Decree  of  the  Master  of  the  Polls  restraining  the 
commissioners  from  draining  the  town  into  the  stream  so  as  to  pollute  the 
water  to  the  injury  of  the  Plaintiff  affirmed. 

Assuming  that  a  prescriptive  right  could  be  acquired  of  draining  the 
sewage  into  the  stream  to  the  injury  of  the  Plaintiff,  it  could  only  be  ac- 
quired by  the  continuance  of  a  perceptible  amount  of  injuiy  for  twenty 
years. 

Although  the  fact  of  prospective  nuisance  is  not  in  itself  a  ground  for  the 
interference  of  the  Court,  yet  if  some  degree  of  present  nuisance  exists,  the 
Court  will  take  into  account  its  probable  continuance  and  increase. 

Observations  on  the  weight  to  be  attached  to  the  conclusions  of  scientific 
witnesses. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Eolls. 

The  case  is  reported  in  the  "  Laio  Reports^'  1  Equity,  p.  161. 
The  facts  arc  fully  given  in  the  previous  report,  and  the  following 
short  statement  will  be  sufficient  for  the  present  purpose. 

The  Plaintiff,  Mr.  F.  B.  Gohlsmid,  was  the  tenant  for  life  of  a 
mansion  and  estate  near  Tunhridge  Wells,  called  SomcrlnU.  The 
Defendants  were  Commissioners  for  the  Improvement  of  Tunhridge 
Wells,  under  a  local  Act  of  the  \)  ^  10  Yict.,  which  gave  full 
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L.  JJ.      powers  to  drain  the  town,  to  make  sewers,  and  to  turn  any  drain 
18S6       or  sewer  into  a  common  ditch  or  watercourse. 
GoLDSMiD       In  the  execution  of  the  powers  of  their  Act,  the  Defendants 
The\un-    clrained  the  greater  part  of  the  town  into  a  brook  called  Calverley 
BKiDGB  Wells  JBtooJc,  which  afterwards  passed  throuo-h  the  Plaintiff's  estate, 

ImPEOVEMENT  Til  A  111 

Com-      and  supplied  the  water  of  an  ornamental  lake  in  his  park.  When 

MISSIONEHS  •  •  •  • 

  '  the  Plaintiff  came  into  possession  of  the  estate  in  1859,  the  water 

of  Calverley  Brook,  although  at  that  time  it  received  some  of  the 
drainage  of  the  town,  and  also  of  the  farms  lying  between  Tw?^- 
hridge  Wells  and  SomerhiU,  was  fit  for  domestic  use ;  but  since 
that  time,  and  especially  for  the  last  three  or  four  years,  as  the 
town  increased  in  size,  the  amount  of  sewage  flowing  into  the 
stream  had  greatly  increased,  and  the  Plaintiff  complained  that 
the  water  had  become  foul  and  unwholesome.  The  Plaintiff 
accordingly  filed  the  present  bill,  praying  that  the  Defendants 
might  be  restrained  from  permitting  the  sewage  draining  from  the 
town  of  Tunhridge  Wells  to  flow  into  Calverley  BrooJc,  or  to  pollute 
the  water  of  the  Plaintiff's  lake  and  mill  stream. 

Considerable  evidence  was  produced  on, both  sides,  from  scientific 
and  other  persons,  as  to  the  condition  of  the  water  in  the  brook 
as  it  passed  through  the  Plaintiff's  land,  and  also  at  the  Fowder 
Mill,  and  other  points  which  lay  between  the  Plaintiff's  land  and 
the  town. 

The  Master  of  the  KoUs,  before  whom  the  cause  was  heard  on 
motion  for  decree,  granted  the  relief  prayed  by  the  bill,  and  from 
this  decision  the  Defendants  appealed. 

Mr.  Bolt,  Q.C.,  Mr.  Baggallay,  Q.C.,  and  Mr.  Bensliaw,  for  the 
Plaintiff:— 

The  fact  of  a  certain  measure  of  contamination  of  the  water 
having  existed  for  a  length  of  time  will  not  legalize  an  increased 
pollution:  Wood  v.  Waud  (1).  Nor  is  the  sliglitness  of  the 
nuisance  at  the  present  time  a  reason  for  refusing  the  injunc- 
tion, if  continuance  is  threatened :  Attorney- General  v.  Sheffield 
Gas  Consumers  Company  (2).  The  sensible  pollution  of  the 
stream  is  only  of  a  recent  date,  but  if  the  Defendants  are  not 
restrained,  they  may  in  time  acquire  a  prescriptive  right,  and  the 
(1)  3  Ex.  748.  (2)  3  D.  M.  &  Q.  304. 


VOL.  I.] 


CHANCEEY  APPEALS. 


351 


Plaintiff  will  be  too  late.    The  statutory  powers  of  tlie  Defendants      L.  JJ. 
confer  no  right  to  pollute  the  stream  of  the  Plaintiff,  or  to  injure  1866 
his  property  which  is  beyond  their  district.    Nor  does  the  public  GoLcsiiiD 
benefit  justify  private  injury :  Stochjwrl  Waterworks  Company  y.  the\un- 
FoUer  (1) ;  Attorney-General  v.  Mayor  of  Kingston  (2)  ;  Bamford  v.  ^^p^^^^  Wells 
Tiirnleij  {?>)  ;  Attorney-General  v.  Metropolitan  Board  of  Works  (4)  ;  Com- 

Cator  V.  Lewisham  Board  of  Works  (5) ;  Attorney-General  v.  Council  '  __ 
of  Borough  of  Birmingham  (6). 

Mr.  Selwyn,  Q.G.,  and  Mr.  J.  Pearson,  for  the  Defendants : — 

The  Defendants  have  already  acquired  a  prescriptive  right  to 
drain  the  town  into  the  Calverley  Brook.  But  if  this  were  not  so, 
there  is  no  proof  of  any  substantial  injury  to  the  Plaintiff  caused 
by  the  Defendants'  works.  According  to  the  evidence  of  the 
scientific  witnesses,  the  contamination  of  the  lake  is  attributable 
to  other  causes.  The  Defendants  have  a  prima  facie  right  to  use 
the  stream  for  drainage  purposes.  The  injury  proved  by  the 
Plaintiff  is  very  trifling.  The  real  ground  of  his  application  to 
the  Court  is  possible  injury  in  future ;  this  is  no  ground  for  the 
interference  of  the  Court.  The  Plaintiff  must  prove  present  sub- 
stantial damage,  such  injury  as  would  entitle  him  to  damages  in  an 
action  at  law  :  Earl  of  Bipon  v.  Hohart  (7) ;  Mayor  of  Liverpool  v. 
Chorley  Waterivorks  Company  (8) ;  Clarke  v.  Clark  (9)  ;  Bur  ell 
V.  Pritchard  (10) ;  Elmhirst  v.  Spencer  (11)  ;  Em'breyY.  Given  (12) ; 
Sampson  v.  Hoddinott  (13) ;  Miner  v.  Gilmoiir  (14). 

Mr.  Bolt,  in  reply. 


March  24.  Sir  G.  J.  Turner,  L  J.,  after  stating  the  facts  of 
the  case,  and  the  decree  of  the  Master  of  the  Kolls,  continued  : — 

It  is  from  this  decree  that  the  present  appeal  has  been  brought  by 

(1)  7  II.  &  N.  IGO.  (8)  2  D.  M.  &  G.  852. 

(2)  13  W.  R.  888.  (9)  Law  Kop.  1  Cli.  10. 

(3)  3  B.  &  S.  (32.  (10)  Ibid.  244. 

(4)  1  H.  &  M.  208.  (11)  2  Mac.  &  G.  45. 

(5)  11  Jiir.  (N.S.)  340.  (12)  6  Ex.  353. 

(0)  4  K.  &  J.  528.  (13)  1  C.  B.  (N.S.)  590. 

(7)  3  My.  &  K.  169.  (14)  12  Moo.  P.  C.  131. 
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L.  J  J.  the  Defendants.  Tlie  argument  on  this  appeal  turned  mainly  upon 

1866  the  questions  whether  the  discharge  by  the  Defendants  amounted 

GoLDSMiD  to  or  occasioned  a  nuisance  presently  affecting  the  Plaintiff's 

rp  ^rr„ ,  estate ;  and  if  it  did  not,  then  whether  the  continuance  of  the  dis- 

x  HE  JL  L  N- 

BRIDGE  Wells  charge  would  result  in  producing  such  a  nuisance ;  and  in  either 
Cosr-  case,  whether  the  nature  and  extent  oi  the  nuisance,  present  or 
MissioNEHs.  ppQgpectiye^  ^yas  g^(3]2  as  that  this  Court  ought  now  to  interfere  by 
injunction  to  prevent  the  discharge.  But  in  the  course  of  the 
argument  upon  these  points,  it  was  suggested  on  the  part  of  the 
Plaintiff,  that  unless  this  Court  interposed,  a  prescriptive  right  to 
discharge  the  sewage  into  the  stream,  to  the  prejudice  of  the 
Plaintiff's  estate,  might  be  acquired  by  the  Defendants ;  to  which  it 
was  answered  on  the  part  of  the  Defendants,  that  such  prescriptive 
right,  if  it  could  at  all  be  acquired,  had  been  already  acquired  by 
them.  It  will  be  convenient,  therefore,  first  to  dispose  of  this 
point,  and  I  am  of  opinion  that  the  Defendants  have  not  acquired 
any  such  prescriptive  right.  I  assume,  but  without  meaning  to 
give  any  opinion  upon  the  point,  that  such  a  right  might  well  be 
acquired,  but  then  I  think  that  it  could  be  acquired  only  by  a  con- 
tinuance of  the  discharge  of  the  sewage  prejudicially  alfecting  the 
estate,  at  least  to  some  extent,  for  the  period  of  twenty  years,  and 
I  think  that  the  evidence  sufficiently  shews  that  the  discharge  has 
not  prejudicially  affected  the  estate  for  so  long  a  period. 

This  point,  therefore,  may  be  laid  aside,  and  in  disposing  of  the 
case  we  may  also  assume  that  if  the  fouling  of  the  stream  by  the 
Defendants  amounts  to  a  nuisance  at  law,  and  if  this  nuisance 
seriously  affects  the  estate,  this  Court  ought  to  interfere  to  pre- 
vent it. 

There  is  not,  so  far  as  I  can  find,  anything  in  the  provisions  of 
the  Acts  of  Parliament  under  which  the  Defendants  are  acting,  to 
authorize  them  to  commit  a  nuisance  upon  property  beyond  the 
range  of  their  jurisdiction.  They  could  not  possibly,  so  far  as  I 
can  see,  be  justified  in  discharging  the  whole  of  the  sewage  of 
Turibridge  Wells  bodily  upon  land  not  belonging  to  them,  and 
lying  immediately  beyond  the  limits  to  which  their  powers  extend ; 
and  if  they  have  no  right  to  do  this,  neither  can  they,  as  it  seems 
to  me,  have  the  right  to  send  down  the  sewage  upon  an  estate 
which,  although  more  distant,  would  be  prejudicially  affected  by  it. 
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We  come,  then,  to  the  questions  above  proposed,  the  first  of     L,  JJ. 
which,  the  question  of  present  nuisance,  is  purely  a  question  of  1866 
fact,  depending  upon  the  weight  of  the  evidence  upon  the  one  Goldsshd 
side  and  upon  the  other.    There  are  two  distinct  branches  of  the  the%un- 
evidence :  first,  what  mav  be  called  the  scientific  evidence,  and  '^^^^^  Wells 
secondly,  the  evidence  which  points  to  the  facts  as  they  actually  Com- 

stand.     Speaking  with   all   possible   respect  to  the  scientific   

gentlemen  who  have  given  their  evidence,  and  as  to  whom 
it  is  but  just  to  say  that  they  have  dealt  with  the  case  most 
ably  and  most  impartially,  I  think  that  in  cases  of  this  nature 
much  more  weight  is  due  to  the  facts  which  are  proved  than 
to  conclusions  drawn  from  scientific  investigations.-  The  con- 
clusions to  be  drawn  from  scientific  investigations  are,  no  doubt, 
in  such  cases  of  great  value  in  aid  or  in  explanation  and  qualifi- 
cation of  the  facts  which  are  proved,  but  in  my  judgment  it  is 
upon  the  facts  which  are  proved,  and  not  upon  such  conclusions, 
the  Court  ought  in  these  cases  mainly  to  rely.  I  think  so  the 
more  strongly  in  this  particular  case,  because  it  is  obvious  that 
the  scientific  examinations  which  have  been  made  of  the  water  of 
this  brook  must  have  depended  much  upon  the  state  of  circum- 
stances which  existed  at  the  times  when  those  investigations  took 
place.  They  might  well  have  been  affected  by  the  force  of  the 
stream  at  the  times  of  investigation,  and  probably  by  the  state  of 
the  weather,  as  tending  or  not  tending  to  the  diffusion  or  dis- 
persion of  noxious  smells.  In  my  view  of  this  case,  therefore,  the 
scientific  evidence  ought  to  bo  considered  as  secondary  only  to  the 
evidence  as  to  the  facts. 

How,  then,  does  this  case  stand  as  to  the  facts  ?  There  are 
many  witnesses  on  the  part  of  the  Plaintiff,  who  depose  to  the 
fact  that,  until  witliin  the  last  few  years,  the  water  of  this  brook 
was  fit  to  bo  used,  and  was  used,  by  them  for  drinking  and  for 
domestic  purposes,  and  that  it  cannot  now  be  so  used.  Some  of 
tlicse  witnesses  speak  to  the  state  of  the  water  above  and  otliers 
of  tliem  to  its  state  below  the  Powder  Mill. 

[His  Lordship  then  entered  into  an  examination  of  the  ovidonco 
and  continued  : — ] 

Upon  tlie  fair  result  of  the  evidence  on  both  sides  it  seems  to 
me  that  the  just  conclusion  to  be  drawn  from  it  is  tliat  tlu^  solid 
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L.  JJ.     sewage  is  almost  if  not  wholly  deposited  before  the  stream  reaches 
1866      Great  Lodge,  but  that  the  liquid  sewage  passes  on  and  befouls  the 
GoLDsraD    stream  as  well  above  as  below  the  Fowder  MilL    Then,  looking  to 
The  Tun-        scientific  evidence  in  connection  with  the  facts  that  are  proved, 
EEiDGE  Wells  ft  seems  to  me  that  the  evidence  of  the  scientific  witnesses  on  the 

Impeovement 

Com-  part  of  the  Plaintiff  tends  much  to  corroborate  these  conclusions, 
missioners.  ^-j^^^  ^-^^  evidence  of  the  scientific  witnesses  on  the  part  of  the 
Defendants  certainly  does  not  displace  them.  The  Defendants 
have  attempted  to  refer  the  foulness  of  the  water  of  the  brook  to 
other  causes,  but  in  my  opinion  the  evidence  on  the  part  of  the 
Plaintiff  far  outweighs  that  on  the  part  of  the  Defendants  upon 
this  branch  of  the  case.  Upon  the  whole,  therefore,  my  opinion  is 
that  the  Plaintiff  has  established  the  existence  of  a  nuisance, 
presently  affecting  the  estate,  by  the  water  of  the  brook  being 
befouled  by  the  sewage  discharged  by  the  Defendants  into  it. 

Then,  as  to  the  second  question — that  of  prospective  nuisance — ■ 
I  am  satisfied  upon  the  evidence  that  the  nuisance  in  this  case  has 
been  and  is  increasing,  and  in  all  probability  will  continue  to  in- 
crease ;  and,  although  I  am  not  prepared  to  say  that,  if  this  case 
rested  upon  prospective  nuisance  only,  enough  is  proved  to 
warrant  the  interference  of  this  Court,  I  am  by  no  means  disposed 
to  think  that  where  some  degree  of  nuisance  is  proved  to  exist, 
and  to  have  been  increasing,  the  Court  in  determining  whether  it 
should  interfere  ought  not  to  have  regard  to  the  prospect  of  its 
further  continuance  and  increase.  The  interference  of  the  Court  in 
cases  of  prospective  injury  very  much  depends,  as  I  apprehend,  upon 
the  nature  and  extent  of  the  apprehended  mischief,  and  upon  the 
certainty  or  uncertainty  of  its  arising  or  continuing  ;  and  the  fact 
of  the  nuisance  having  commenced  raises  a  presumption  of  its 
continuance. 

This  brings  us  to  the  question  whether  the  nature  and  extent 
of  the  nuisance  in  this  case  is  such  that  this  Court  ought  to 
interfere  by  injunction  to  prevent  it.  I  have  throughout  felt  this 
point  to  be  one  of  some  difficulty.  I  adhere  to  the  opinion  which 
was  expressed  by  me  and  by  the  Lord  Chancellor  in  the  Attorney- 
General  V.  Sheffield  Gas  Consumers  Company  (1),  that  it  is  not  in 
every  case  of  nuisance  that  this  Court  should  interfere.  .  I  think 
(1)  3  D.  M.  &  G.  304. 
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that  it  ouglit  not  to  do  so  in  cases  in  wliich  the  injury  is  merely  L.  J  J. 

temporary  and  trifling ;  but  I  think  that  it  ought  to  do  so  in  cases  1866 

in  which  the  injury  is  permanent  and  serious  :  and  in  determin-  goldsmid 

ing  whether  the  injury  is  serious  or  not,  regard  must  be  had  to  the^un- 

ali  the  consequences  which  may  flow  from  it.    In  this  particular  ijbidge  Wells 

Imfeovement 

case,  I  think  that  regard  must  be  had  not  merely  to  the  comfort  Com- 
or  convenience  of  the  occupier  of  the  estate,  which  may  only  be 
interfered  with  temporarily  and  in  a  partial  degree,  but  that 
regard  must  also  be  had  to  the  effect  of  the  nuisance  upon  the 
value  of  the  estate,  and  upon  the  prospect  of  dealing  with  it  to 
advantage ;  and  I  cannot  but  think  that  the  value'  of  this  estate, 
and  the  prospect  of  advantageously  dealing  with  it,  is  and  will  be 
affected  by  the  continuance  of  this  nuisance.  Upon  this  ground, 
and  upon  the  ground  of  the  water  of  the  brook  being  rendered 
unfit  for  the  use  of  the  tenants  and  occupiers  of  the  estate,  I  think 
that  the  interference  of  the  Court  in  this  case  was  due. 

The  Defendants  relied,  not  by  way  of  bar  to  the  relief,  but  as  evi- 
dence of  there  being  no  substantial  injury,  upon  the  Plaintiff  not 
having  sooner  applied  to  the  Court ;  but  I  think  the  delay  in  apply- 
ing to  the  Court  is  sufficiently  accounted  for  by  the  evidence. 
The  Defendants  also  relied  much  upon  the  case  of  Elmhirsf  v. 
Spencer  (1) ;  but  that  case  seems  to  me  to  be  quite  distinguishable 
from  the  present.  In  that  case,  as  I  understand  it,  the  Court  was 
of  opinion  that  there  having  been  no  trial  at  law,  which  was 
necessary  according  to  the  then  course  of  the  Court,  the  nuisance 
was  not  established,  and,  further,  that  no  injury  was  proved ;  but 
in  this  case,  I  think  there  is  proof  both  of  the  nuisance  and  of  the 
injury.  Upon  these  grounds,  my  opinion  agrees  with  that  of  the 
Master  of  the  llolls;  and  I  think  that  this  appeal  ought  to  be 
dismissed,  and  dismissed  with  costs. 

Sill  J.  L.  Knight  Bruce,  L.J. : — 

I  am  of  the  same  opinion,  both  on  the  facts  and  on  the  law. 

Solicitors  for  the  Plaintiff:  Messrs.  Sfej^licns  ct  Son. 
Solicitors  for  the  Deiondants :  j\lossrs.  liaise,  Tnisiram,  tD  Birt. 
(1)  2  Mac.  &  G.  45. 
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In  re  POLAND. 

L.  J  J. 

Bankruptcy-— Protection  Order — Arre&t — Debt  contracted  after  Adjudication — 
Bankruptcy  Act,  1849  (12  &  13  Vict.  c.  106),  s.  112. 

Apil  23. 

  The  word  "creditor"  in  the  Bankruptcy  Acts  applies  only  to  creditors 

who  are  such  at  the  time  of  the  bankruptcy,  and  who  have  a  right  to  come 
in  and  prove  their  debts  under  it.  Therefore  a  protection  order  under  the 
Bankruptcy  Act  of  1849,  s.  112,  does  not  protect  from  arrest  by  a  creditor 
whose  debt  accrued  subsequently  to  the  adjudication. 

This  was  an  application  to  discliarge  a  bankrupt  who  was  in 
custody,  and  was  brought  up  under  a  writ  of  habeas  corpus.  The 
facts  w^ere  as  follows : — 

The  prisoner  presented  a  Petition  of  bankruptcy  on  the  1st  of 
March,  1864.  He  was  adjudicated  a  bankrupt  on  the  22nd  of 
March,  and  he  then  surrendered  and  obtained  the  usual  order  for 
protection,  which  was  subsequently  renewed  from  time  to  time, 
and  ultimately  extended  till  the  29th  of  January,  1866. 

On  the  16th  of  December,  1865,  he  was  arrested  at  his  lodgings 
under  a  writ  of  ca.  sa.,  issued  on  a  judgment  which  had  been 
recovered  against  him  on  the  9th  of  December,  1865,  in  an  action 
for  goods  delivered  during  the  months  of  August  and  September 
in  that  year.  At  the  time  when  he  was  arrested  he  was  not 
engaged  in  any  duties  connected  with  the  bankruptcy,  but  he  had 
not  passed  his  final  examination.  An  application  having  been 
made  to  Mr.  Justice  Byles,  at  Chambers,  for  his  release  on  the 
ground  that  the  protection  order  protected  him  from  all  arrest, 
the  matter  was  referred  by  the  Judge  to  the  Court  of  Common 
Pleas. 

The  question  was  argued  before  the  Court  on  the  20th  of  Jan- 
uary, 1866,  when  the  Judges  decided  that  the  protection  granted 
by  the  protection  order  applied  only  to  proceedings  by  creditors 
who  were  creditors  at  the  date  of  the  bankruptcy ;  and,  conse- 
quently, that  the  arrest  was  legal :  Phillips  v.  Poland  (1). 

The  bankrupt  then  obtained  from  the  Lord  Chancellor  a  writ 

(1)  Law  Eep.  1  C.  P.  204. 
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of  habeas  corpus,  which  was  made  returnable  before  the  Lords  L.  JJ. 

Justices,  and  being  brought  up  under  it,  he  now  applied  for  his  1866 
discharge  (1). 


Mr.  Nasmith  for  the  Bankrupt : — 

The  words  of  the  112th  section  are  "  any  creditor,"  and  there  is  no 
reason  for  restricting  the  meaning  of  the  words.  On  the  contrary, 
the  policy  of  the  law  is  in  our  favour.  The  policy  of  the  bankrupt 
laws  has  been  to  enlarge  the  privilege  of  the  banlirupt  previously  to 
his  obtaining  his  certificate.  At  Common  Law  he  was  privileged 
in  going  to  and  coming  from  the  Commissioners  :  Exioarte  King  (2). 
Protection,  independently  of  his  attendance  at  the  Court,  was  first 
given  him  by  the  5  Geo.  1,  c.  24,  and  was  extended  by  the 
5  Geo.  2,  c.  30.  In  that  Act,  the  reason  for  protection  is  given, 
namely,  to  enable  him  to  prepare  his  accounts,  and  make  full  dis- 
closure of  his  estate.  The  privilege  is  granted  for  the  public 
benefit,  and  is  attached  to  the  statics  of  the  bankrupt  as  in  the  case 
of  a  member  of  Parliament;  it  must,  therefore,  apply  to  all 
creditors  eq[ually.  If  this  arrest  is  legal,  subsequent  creditors 
would  gain  an  unfair  advantage  over  those  who  came  in  under 
the  bankruptcy.  Ex  parte  Freston  (3) ;  Darby  v.  Baiiglian  (4)  ; 
Arding  v.  Flower  (5) ;  Davis  v.  Trotter  (6). 

Mr.  H.  Bullar  for  the  creditors,  Plaintiffs  in  the  action : — 

The  word  "creditor"  in  the  112th  section  only  refers  to  such  as 
were  creditors  before  the  bankruptcy  and  can  prove  under  it. 
General  words  in  a  statute  ought  to  be  restrained  by  tlie  scope 
of  the  Act :  Beg.  v.  Poor  Laio  Commissioners  (7).  In  all  the  Bank- 

(1)  The  112tli  section  of  the  Bank-  sucli  time  after  finishing  his  cxamina- 

ruptcyActofl849(12&13Yict.c.l06),  tion  nntil  his  certificate  be  allowed,  as 

on  which  the  question  turned,  enacts  as  the  Court  shall  from  time  to  time,  by 

follows : — "  That  if  the  b^mkrupt  be  not  endorsement  upon  the  summons  of  such 

in  prison  or  custody  at  the  date  of  the  bankrupt,  think  fit  to  appoint." 
adjudication,  lie  shall  be  free  from  ar-        (2)  7  Vcs.  ol2. 
rest  or  imprisonment  by  any  creditor        {',])  30  L.J.  (Ch.)  -IGO. 
in  coming  to  surrender,  and  after  such        (4)  5  T.  K.  20'.). 
surrender  during  the  time  by  this  Act        (5)  8  T.  K.  oGl.  , 
limited  for  such  surrender,  and  for  such        ((>)  Ibid.  175. 
further  time  as  shall  be  allow(!(l  him        (7)  G  Ad.  &:  E.  56. 
for  finishing  his  examination,  and  for 


Poland. 


Thu  Law  Rupor 
1  June,  1866. 


358  CHANCEEY  APPEALS.  [L.  E. 

L.JJ.     ruptcy  Acts  the  word  "creditor"  has  this  limited  signification. 
1866      And  this  is  particularly  so  in  the  Act  of  1861  (24  &  25  Yict.  c.  134) ; 
7^      as  in  sections  109,  116,  142,  144.    But  the  question  is  concluded 
Poland.    -^^  authority :  Grace  v.  Bishop  (1)  is  expressly  in  point.  The 
cases  cited  on  the  other  side  relate  to  debts  which  were  proveable 
under  the  bankruptcy,  and  do  not  support  the  contention  of  the 
.  bankrupt. 

Mr.  Hodgson,  and  Mr.  T.  A,  Bolerts,  for  other  creditors  who  had 
lodged  detainers  since  the  bankrupt  had  been  in  custody. 

Mr.  Quain,  for  the  Sheriff  of  Middlesex. 

Mr.  Nasmith,  in  reply. 

SiE  J.  L.  Knight  Bruce,  L  J. : — 

I  am  of  opinion  that  the  judges  of  the  Court  of  Common  Pleas 
could  not  have  decided  otherwise  than  they  have  done.  The  word 
"creditor,"  in  the  section  referred  to,  ought  to  be  read  in  a  limited 
sense — not  every  creditor,  but  olny  those  who  were  creditors  in 
the  circumstances  enumerated  by  the  Act.  The  present  creditor 
does  not  come  within  the  meaning  of  the  particular  clause  in  the 
Act.  I  am  of  opinion  that  the  judges  decided  rightly,  and  that 
there  is  no  case  whatever  for  the  bankrupt's  discharge  from 
custody. 


Sir  G.  J.  Turner,  L.J.: — 

I  also  agree  with  the  learned  judges  of  the  Court  of  Common 
Pleas.  There  can  be  no  doubt  that  the  general  words  in  an  act 
of  parliament  must  be  construed  in  accordance  with  the  circum- 
stances to  which  the  act  was  intended  to  apply.  This  was  held 
in  a  remarkable  case  on  the  construction  of  the  1  &  2  Vict.  c.  110, 
where  it  was  held  that  the  word  "tithes"  in  the  act  must  be  con- 
fined to  lay  tithes  (2).  This  doctrine  is  clear  from  a  long  list 
of  authorities,  which  I  believe  are  all  founded  on  a  case  in 
Flowden  (3).    Here  the  words  are  "any  creditor;"  but  if  there 

(1)  11  Ex.  424.  (2)  Hawlcins  v.  Gafhercole,  6  D.  M.  &  G.  1. 

(3)  ^tradUngY.Morgan^  Plowd.  204. 
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could  be  any  doubt  as  to  the  meaning  to  be  attached  to  them,  I      L.  Jj. 
think  it  is  set  at  rest  by  the  latter  part  of  the  section.    The  186G 
release  there  spoken  of  must  refer  to  an  imprisonment  for  debts  j,^ 
which  are  the  subject  of  the  proceedings  in  bankruptcy.  The 
distinction  between  creditors  under  the  bankruptcy  and  beyond 
it,  may  have  been  made  because  the  adjudication  operates  as  a 
judgment  in  favour  of  all  creditors  under  the  bankruptcy.  The 
Legislature  may  well  have  intended  to  say  that  those  creditors  who 
had  already  got  this  security  should  be  restrained  from  taking- 
independent  proceedings;  but  those  who  are  outside  the  bank- 
ruptcy are  altogether  in  a  different  position.    The  application 
must  be  refused  with  costs. 

Solicitors  for  the  Bankrupt :  Messrs.  Cuddon  &  Miles.  " 
Solicitors  for  the  Creditors :  Messrs.  Botliamley  &  Freeman. 
Solicitors  for  the  Sheriff:  Messrs.  Burchell  &  HalL 


BATEMAN  v.  BOYNTON.  ^1 

Inchsure  Act — Award — Jurisdiction  of  Court  of  Chancery  to  rectify  Award. 

An  award  was  made  in  the  year  1765  by  Inclosnre  Commissioners,  acting  ^^'^Aprfl^il. 

II  imdcr  the  authority  of  an  Act  of  Parliament,  whereby  they  apportioned   

certain  lands  and  a  rent-charge  between  the  rectors  of  B.  and  curates  of  U. 
The  Plaintiff,  who  was  now  curate  of  U.,  complained  that  this  allotment 
was  beyond  the  power  of  the  Commissioners,  and  j^rayed  that  the  award 
might  be  rectified,  and  a  fresh  partition  made  : — 
,  Hdd,  reversing  the  decision  of  the  Master  of  the  Polls,  that  on  the  true 

construction  of  the  Act  the  Commissioners  had  power  to  make  the  allotment ; 
j  ■  •  but  semble,  that  if  they  had  acted  idtra  vires,  this  Court  would  have  had  no 

power  to  rectify  the  award. 

Tins  was  an  appeal  from  a  decree  of  the  Master  of  the  Eoll^. 
.  The  suit  was  instituted  by  the  Roy.  Gregory  Bateman,  who  was 

l|  the  patron,  and  also  incumbent,  of  the  vicarage  or  perpetual 

I'  curacy  of  tlio  township  of  Ulrome,  in  the  county  of  Yorl\  au-ainst 

Sir  Henry  Boijnton,  tlie  patron,  and  the  Ivev.  Griffith  Boynton,  the 

rector,  of  the  parish  of  Barmsion. 
Vol.  I.  2  (7  1 
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L.  JJ.  The  townsliip  of  JJlrome  is  situate  partly  witliin  the  parish  of 
1866  Barmston  and  partly  within  the  parish  of  SMpsea,  and,  previously 
Bateman  "^^  y®^^'  1765,  all  the  tithes  and  ecclesiastical  dues  issuing 
out  of  the  township  of  Ulroms  belonged  to  the  vicar  or  per- 
petual curate  of  that  township,  and  to  the  Archbishop  of  Yorh 
and  his  lessees,  except  some  parts  of  these  tithes  and  dues  which 
belonged  to  the  rector  of  Barmston.  In  the  year  1765,  a  local  Act 
of  Parliament  was  passed  entitled  "An  Act  for  dividing  and 
inclosing  the  open  and  common  fields  and  grounds  within  the 
township  of  Ulrome,  otherwise  Owram,  in  Solder ness,  in  the  county 
of  Yorl^r  The  Act  recited  that  Sir  Griffith  Boynton  was  patron 
of  the  rectory  of  Barmston,  and  of  the  curacy  of  Ulrome,  and  that 
John  Holme  was  rector  of  the  said  rectory,  and  also  curate  of 
Ulrome  aforesaid,  and  entitled  to  all  the  tithe  of  hay  yearly 
arising  within  the  said  township,  as  well  from  the  open  fields 
intended  to  be  inclosed  as  from  the  old  inclosure  there ;  and  as 
rector  of  Barmston  aforesaid  was  also  owner  of  and  entitled  to  the 
tithe  of  corn  and  hay  yearly  arising  from  23^  oxgangs,  and 
certain  odd  or  forby  lands  within  the  said  township  of  Ulrome, 
otherwise  Owram,  and  the  tithe  of  wool  and  lamb  of  13  of  the 
said  oxgangs  of  land,  Tand  was  also  entitled  to  Easter  offerings, 
surplice  fees,  certain  hens  payable  at  Christmas,  and  to  the  yearly 
sum  of  17s.,  payable  by  the  owners  or  occupiers  of  certain 
dwelling-houses  there,  and  was  also  entitled  to  certain  glebe 
lands,  cattle-gates,  whins  or  furze  within  the  said  township.  The 
Act  further  recited  the  rights  of  the  lessees  of  the  Archbishop  of 
YorTi,  and  other  persons  in  the  said  township,  and  then  proceeded 
to  enact  that  the  said  common  lands  and  grounds  should  be  set 
out  and  allotted  by  the  Commissioners  therein  named,  unto  and 
among  the  several  proprietors  and  persons  interested  in  the  same 
lands  and  grounds  in  ^proportion  to  their  resjpective  rights  and 
interests  therein,  subject  nevertheless  to  such  rules,  orders,  direc- 
tions,  and  provisions  as  in  the  said  Act  were  thereinafter  established 
and  provided.  And  it .  was  enacted  that  the  said  Commissioners 
should  in  their  several  valuations,  have  regard  as  well  to  the 
quantity  and  quality  as  to  the  situation  of  the  said  land  so  to  be 
allotted. 

By  the  6th  section  it  was  enacted  that  the  Commissioners 
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should  allot  unto  the  said  John  Holme  and  his  successors,  rectors       L.  JJ. 
of  the  said  parish  of  Barmston,  and  curates  of  TJlrome,  according  1866 
to  his  present  right  and  interest,  such  parcel  or  parcels  of  land  Bateman 
— part  of  the  said  open  and  common  fields  and  grounds  thereby  BoiSton 

directed  to  be  inclosed — as  in  the  judgment  of  the  said  Commis-   

sioners,  or  any  two  of  them,  should  when  inclosed  be  of  the  yearly 
value  of  £33  4s.  ^d.  in  part  satisfaction  for  the  tithes,  and  should  . 
also  allot  to  the  Archbishop  of  Yorh,  and  his  lessees,  a  piece  of 
land  of  the  yearly  value  of  £25  in  part  compensation  for  their 
tithes. 

By  the  7th  section  it  was  enacted  that  a  yearly  rent  or  sum  of 
£34  Os.  M.  should  be  paid  unto  the  said  John  Holme,  and  his  suc- 
cessors, rectors  or  curates  as  aforesaid,  and  another  yearly  sum 
of  £25  to  the  Archbishop  and  his  lessees,  to  be  arising  out  of,  and 
charged  upon,  as  well  the  said  lands  so  directed  to  be  inclosed 
as  the  ancient  inclosed  lands  within  the  said  township. 

By  the  9th  section  it  was  enacted  that  immediately  after  the 
said  division  and  allotment  of  the  said  fields  and  grounds  should 
be  made,  and  the  award  should  be  m.ade  and  executed,  all  tithes, 
of  what  nature  or  kind  soever,  belonging  to  or  claimed  by  the 
said  John  Holme  or  his  successors,  and  the  said  Archbishop  and 
his  lessees,  arising  within  the  said  lands  thereby  intended  to  be 
inclosed,  or  within  the  said  ancient  inclosure,  should  cease,  deter- 
mine, and  be  extinguished. 

The  10th  section  provided  that  nothing  therein  contained  should 
prejudice  the  right  of  John  Holme  or  his  successors,  curates  of 
Ulrome,  to  the  personal  Easter  offerings  which  had  been  usually 
paid  there,  and  to  the  hens  usually  payable  at  Christmas,  or  to 
the  yearly  sum  of  17s.  payable  out  of  certain  farms  at  Ulrome,  or 
to  the  customary  surplice  fees. 

The  11th  section  directed  the  Commissioners  to  set  out  roads 
and  to  order  fences  and  ditches  to  be  made  and  kept  in  repair  by 
the  proprietors. 

Tlio  25th  section  provided  that  in  case  there  should  bo  any  error 
or  omission  in  tlie  description  of  any  person's  right  or  property,  or 
if  any  dispute  or  difference  should  arise  between  any  of  the  parties 
interested  in  the  said  intended  inclosure,  conoerning  the  respective 
shares,  rights,  and  interests  which  they  or  any  of  them  then  had,  or 
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L.  JJ.     might  before  the  said  division  claim  to  have,  in  the  lands  and 
1866      grounds  thereby  intended  to  be  divided  and  allotted,  or  concerning 
Bateman         respective  shares  and  proportions  which  they  or  any  of  them 
BoYNTON    o^g^^     ha.Ye  of  and  in  the  said  intended  division,  the  Commis- 

  sioners  should,  by  examination  of  witnesses  upon  oath,  or  upon 

other  proper  and  sufficient  inquiry,  evidence,  and  satisfaction,  hear 
and  finally  determine  the  same,  and  such  determination  being- 
set  forth  in  the  award,  should  be  binding  and  conclusive  on  all 
parties. 

The  62nd  section  provided  that  such  shares,  parts,  proportions, 
and  allotments  of  the  said  lands  and  grounds  as  should  be  so  set 
out  by  the  Commissioners,  should  be  binding  and  conclusive  on  all 
the  said  proprietors  of  the  said  lands  and  grounds,  and  persons 
interested  therein,  their  heirs,  successors,  executors,  administrators, 
and  assigns  respectively. 

At  the  time  of  the  passing  of  this  Act  of  Parliament  the  patron 
of  the  rectory  was  also  patron  of  the  curacy,  and  the  incumbent  of 
the  rectory  was  also  incumbent  of  the  curacy ;  and  this  continued 
to  be  the  case  as  to  the  patronage  until  the  year  1801,  and  as  to 
the  incumbency  until  the  year  1829. 

The  Commissioners'  award  in  pursuance  of  the  Act,  which  was 
made  the  28th  of  February,  1767,  so  far  as  it  related  to  the 
interest  of  the  rector  of  Barmston  and  curate  of  Ulrome,  was  as 
follows : — 


"We  do  Hereby  award,  allot,  and  assign  unto  the  said  John 
Holme  and  his  successors,  rectors  of  the  said  parish  of  Barmston, 
7  acres  and  5  _  perches  lying  in  the  said  North  Eield,  adjoining 
upon  a  private  way,  &c.  And  we  do  order  and  direct  that  the  said 
John  Holme  and  his  successors  shall  for  ever  hereafter  maintain  a 
ditch  and  fence  on  the  north  end  and  east  and  west  sides  of  the 
said  allotment,  dividing  the  same  from  the  said  private  way  and 
from  the  said  allotment.  And  we  do  award,  allot,  and  assign  unto 
the  said  John  Holme  and  his  successors,  rectors  of  the  said  parish 
of  Barmston,  in  severalty,  67  acres  1  rood  23  perches,  lying  in 
the  said  Brigdale  North  Field  adjoining,  &c.  And  we  do  order  and 
direct  that  he  the  said  John  Holme  shall  for  ever  hereafter  maintain 
the  ditch  and  fence  on  part  of  the  west  side  of  the  same  allotment. 
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dividing  the  same  from  part  of  the  said  lands  of  the  said  Bar  ah      L.  JJ, 
AcUom,  &c. ;  which  two  last-mentioned  allotments,  containing  1866 
74  acres  1  rood  28  perches,  we  estimate  and  adjudge  (when  in-  bateman 
closed)  to  be  of  the  yearly  value  of  £33  4s.  9(^. ;  and  do  allot  bqyn^ox 

the  same  in  part  of  the  compensation  for  the  tithes,  glebe,  gates,   

whins,  and  furze  due  as  aforesaid  unto  the  said  John  Holme  and  his 
successors,  rectors  of  the  said  parish  of  Barmston!' 

f 

The  award  then  proceeded  to  make  certain  other  allotments 
to  other  persons,  and  then  to  declare  that  the  composition  rent  of 
£34. Os.  9<i.  mentioned  in  the  said  Act  should  be  divided  and 
paid  as  thereafter  mentioned.  And  by  the  said  award  it  was 
directed  that  an  annual  composition  rent  of  £19  Os.  9cZ.  Qoart  of 
the  said  rent  of  £34  Os.  dd)  should  be  paid  to  the  said  John 
Holme  and  his  successors,  as  rectors  of  the  parish  of  Barmston, 
and  one  other  annual  composition  rent  of  £15  (residue  of  the 
said  rent  of  £34  Os.  dd.),  should  be  paid  to  the  said  John  Holm^ 
and  his  successors,  as  curates  of  Ulrome.  And  the  award  then 
allotted  the  proportions  in  which  the  proprietors  of  land  should 
pay  the  said  respective  rent-charges  to  John  Holme  and  his 
successors,  rectors  of  Barmston,  and  to  John  Holme  and  his 
successors,  curates  of  Ulrome. 

The  Plaintiff  was  presented  to  the  curacy  of  Ulrome  in 
February,  1862.  In  his  bill,  which  was  filed  in  June,  1864,  he 
insisted  that  the  Commissioners  had  no  power  to  allot  tlie  two 
pieces  of  land  in  severalty  to  the  rectors  of  Barmston,  but  that 
they  were  bound  by  their  Act  to  allot  land  and  rent  of  the 
specified  annual  value  to  John  Holme  and  his  successors,  rectors 
of  Barmston  and  curates  of  Ulrome,  without  partitioning  the  same, 
but  leaving  them  to  be  enjoyed  by  the  incumbents  in  the  propor- 
tions in  which  the  rights  of  the  rectory  and  curacy  were  enjoyed 
previously  to  the  Act. 

As  the  award  stood  it  was,  according  to  tlic  contention  of  the 
Plaintiff,  quite  inconsistent  A\ith  the  relative  rights  of  the  two 
incumbents,  and  he  entered  into  evidence  on  this  point.  The 
bill  prayed  a  declaration  that  the  two  pieces  of  land  allotted 
to  the  said  John  Holme  and  his  successors  as  rectors  o^  Barmston 
ought  to  have  been  allotted  to  him  and  his  successors  as  rectors  of 
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Barmston  and  curates  of  Ulrome,  and  that  such  rectors  and  curates 
and  their  respective  successors  were  respectively  interested  therein 
in  the  same  shares  as  they  were  interested  in  the  common  and 
other  rights,  and  in  the  glebe  lands,  before  the  passing  of  the 
Ulrome  Inclosure  Act ;  and  it  prayed  for  a  partition  on  the  footing 
of  this  declaration. 

The  Master  of  the  Kolls  was  of  opinion  that  the  allotment 
of  the  land  in  severalty  to  the  rectors  of  Barmston  was  not 
authorized  by  the  Act,  that  the  omission  of  all  mention  of  the 
curacy  of  Ulrome  in  the  allotment  of  the  land  arose  from  an 
accidental  error,  and  that  the  Court  had  now  power  to  rectify  the 
mistake ;  and  he  made  a  decree  granting  in  substance  the  relief 
prayed  by  the  bilL    From  this  decree  the  Defendants  appealed. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  A.  E.  Miller,  for  the  Plaintiff:— 

It  is  most  probable,  as  the  Master  of  the  Rolls  held,  that  there 
was  an  accidental  error  in  the  award ;  but  however  that  may  be, 
the  Commissioners  acted  beyond  their  power  in  making  allotments 
in  severalty  between  the  two  incumbencies.  The  result  is  that  the 
allotment  ought  to  follow  the  rights  of  the  parties  before  the 
award  :  Doe  v.  Hellard  (1) ;  Garrard  v.  Tiieh  (2). 

The  Court  of  Chancery  has  jurisdiction  to  rectify  the  mistake. 
If  the  allotment  had  been  within  the  powers  of  the  Commissioners 
their  decision  could  not  have  been  disturbed  in  the  absence  of 
fraud ;  but  here  they  acted  ultra  vires,  and  therefore  what  they  did 
is  not  protected  by  the  Act. 

The  lapse  of  time  is  no  bar  in  this  case,  for  there  was  no  adverse 
possession  until  1829.  In  such  a  case  the  Court  will  act  by 
analogy  to  the  provisions  of  the  Statute  of  Limitations  (3  &  4  Yict. 
c.  27,  s.  29),  with  regard  to  ecclesiastical  rights,  which  allow  three 
incumbencies  or  sixty  years  for  bringing  an  action. 

•   Mr.  Selwyn,  Q.C.j  and  Mr.  E.  K.  KarslaJce,  for  the  Defendants : — 
The  recitals  and  the  whole  scheme  of  the  award  shew  that  the 
Commissioners  intended  to  allot  the  land  as  they  did,  and  that 
there  was  no  accidental  mistake.    It  is  also  clear  upon  the  con-- 
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struction  of  the  Act  that  the  Legislature  intended  them  to  allot      L.  J  J. 
both  land  and  rent-charge  according  to  the  interests  of  the  tvro  18CC 
incumbents.    It  would  have  been  unreasonable  to  leave  the  Batemax 
parties  to  take  proceedings  for  a  partition  at  some  future  time. 
If  the  Commissioners  acted  itUra  vires  as  to  the  land,  the  allot- 
ment of  the  rent-charge  must  also  be  re-opened  and  the  rights  of 
the  neighbouring  jDroprietors  with  respect  to  the  fences  and  pay- 
ment of  their  proportions  of  the  rent-charge  would  have  to  be 
readjusted. 

No  fraud  or  misconduct  is  alleged  against  the  Commissioners, 
and  in  the  absence  of  such  allegation  this  Court  has  no  power  to 
rectify  the  award,  whicli  derives  its  force  from  the  xict  of  Parlia- 
ment: Attorney- General  v.  Jachson  .(T)  ;  Coo])er  v.  Thorioe  (2); 
Coo]per  V.  Walher  (3) ;  Lister  v.  Lister  (4) ;  Earl  of  Clarendon  v. 
Jloniby  (5) ;  Feers  v.  Needliam  (6). 

In  considering  the  lapse  of  time,  the  Court  will  reckon  it  from 
the  completion  of  the  award.  It  would  be  impossible  at  this 
distance  of  time  to  place  the  parties  in  their  original  position ;  nor 
has  the  Court  the  power  to  ascertain  satisfactorily  the  rights  of 
the  parties  or  the  value  of  their  interests  at  the  time  of  the 
award. 

Mr.  W.  M.  James,  in  reply. 


April  21.  Sm  Gr.  J.  Tuknee,  L.J.,  after  stating  the  facts  and 
pleadings  in  the  case,  continued  : — 

This  case,  as  it  has  presented  itself  to  my  mind,  may  be 
considered  as  depending  upon  three  points :  First,  whether  the 
Commissioners  under  the  Act  of  Parliament  had  po\A  er  to  appor- 
tion the  land  of  the  yearly  value  of  £33  4s.  dd.,  and  the  yearly 
rent  of  £34  Os.  9cZ.,  between  the  rector  and  tlic  curate ;  secondly, 
A\'hother  if  tlicy  had  this  power  and  intended  to  exercise,  and  did 
exercise  it,  by  their  award,  there  was  a  mistake  in  the  award ;  and 
thirdly,  \\hc1her  if  the  Commissioners  had  not  the  power  to  allot 

(1)  5  Ilarc,  355.  (4)  3  Y.  &  C.  Ex.  540. 

(2)  1  Sw.  92;  S.  C.  2  Euss.  78.  (5)  1  P.  Wms.  44G. 

(3)  4  B.  Si  C.  3G.  (6)  19  Boav.  31G. 
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L.J  J.     between  the  rector  and  curate,  or  if  they  had  the  power  so  to 
1866      allot,  and  there  was  a  mistake  in  the  award,  it  is  competent  to 
Bateman    this  Court  to  adjust  the  rights  between  the  rector  and  the  curate 
BoYNTON.  mode  adopted  by  this  decree  or  otherwise. 

  As  to  the  first  of  these  points,  the  Master  of  the  Eolls  has  been 

of  opinion  that  the  Commissioners  had  not  the  right  to  allot  and 
divide  the  lands  of  the  value  of  £33  4s.  9d.  between  the  rector 
and  the  curate,  founding  his  opinion,  as  I  collect  from  a  printed 
note  of  his  judgment  w^hich  has  been  handed  to  us,  upon  the 
ground  that]  the  land  was  given  by  the  Act  to  John,  Holme  and 
his^  successors,  rectors  and  curates,  and  that  no  power*  is  given  by 
the  Act  to  the  Commissioners  to  make  any  allotment  or  division 
of  what  is  so  given  by  the  Act ;  but,  upon  considering  this  Act, 
find  myself  unable  to  agree  in  the  conclusion  at  which  the 
Master  of  the  Kolls  has  arrived  on  this  point.  We  cannot,  in  my 
opinion,  be  justified  in  supposing  that^  the  Legislature  was  not 
aware,  or  did  not  foresee,  that  the  rectory  and  curacy  might  there- 
after be  separated.  The  Act  deals  not  with  this  land  only,  but 
also  with  the  rent,  and  whatever  may  have  been  intended  as  to 
the  rent  must,  I  think,  be  taken  to  have  been  intended  as  to  the 
land  also.  Looking  to  the  general  provisions  of  the  Act,  the 
object  and  purpose  of  it  seems  to  have  been  that  the  different 
proprietors  should  hold  their  allotted  portions,  subject  only  to  the 
charges  created  by  the  Act.  The  proportions  of  the  rent  to  be 
charged  upon  these  allotted  portions  Avere  to  be  fixed  by  the  Com- 
missioners ;  there  are  no  provisions  for  varying  the  amount  of  the 
rent  as  fixed  by  them,  or  for  the  recovery  of  the  rent  when  varied, 
which  would  have  been  absolutely  necessary,  unless  it  had  been 
intended  that  the  Commissioners  should  have  power  in  the  first 
instance  to  apportion  the  rent  as  between  the  rector  and  the  curate. 
Then  again,  looking  to  the  details  of  the  Act,  there  is  first  a 
recital  of  the  different  interests  of  the  rector  and  curate  in  the 
tithes  :  for  what  purpose  was  this  recital  introduced,  if  no  regard 
was  to  be  had  to  their  different  interests  ?  Again,  the  allotment 
in  question  is  to  be  made  to  Joh7i  Holme  and  his  successors,  ac- 
cording to  his  present  right  and  interest.  What  is  the  meaning 
of  these  latter  words  unless  they  point  to  his  different  interests  as 
rector  and  as  curate  ?    Besides  this,  the  23rd  clause  of  the  Act 
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provides  that,  in  case  there  be  any  error  or  omission  in  the  de-      L.  JJ. 
scription  of  any  person's  right  or  property,  the  Commissioners  are  1866 
to  determine  the  same,  and  their  determination  is  to  be  binding  Bateiian 
on  all  parties.    Looking,  therefore,  both  to  the  general  purview  boynton. 
and  to  the  particular  provisions  of  this  Act,  I  cannot  but  think, 
with  all  deference  to  the  Master  of  the  Eolls,  that  it  was  intended 
by  the  Act  to  give,  and  that  the  Act  did  give,  power  to  the  Com- 
missioners to  apportion  both  the  'land  and  the  rent  between  the 
rector  and  the  curate  according  and  in  proportion  to  their  respective 
rights  and  interests. 

Then,  as  to  the  second  point :'l  respectfully  differ  from  the 
Master  of  the  Kolls  upon  this  point  also.  The  land  is  in  terms 
allotted  to  John  Holme  and  his  successors,  rectors  of  the  parish  of 
Barmston,  and  it  is,  in  my  opinion,  clear  that  this  allotment  was 
not  so  made  ^er  incuriam  ;  as  we  find  in  the  subsequent  part  of 
the  award  that  the  rent  is  allotted  in  part  to  John  Holme  and  his 
successors  as  rectors,  and  in  part  to  him  and  his  successors  as 
curates,  and  each  part  is  charged  upon  the  several  proprietors 
according  to  their  respective  interests.  It  is  impossible,  therefore, 
as  it  seems  to  me,  to  say  that  there  was  a  mistake  in  the  award, 
unless  indeed  it  was  a  mistake  on  the  part  of  the  Commissioners 
to  assume  that  they  had  power  to  apportion. 

Such  being  my  opinion  upon  the  first  and  the  second  points, 
it  is  unnecessary  for  me  to  give  any  opinion  upon  the  third  point ; 
but  I  confess  that  I  feel  the  greatest  possible  difficulty  in  agree- 
ing that,  in  any  view  of  this  case,  it  could  be  competent  to  this 
Court  to  adjust  the  rights  between  the  rector  and  the  curate  in 
such  a  suit  as  this,  if  in  any  suit.  Assuming  that  there  was  a 
mistake,  it  could  not  surely  be  undone  as  to  the  land,  and  left 
standing  as  to  the  rent ;  and  how  could  it  be  undone  as  to  the 
rent  in  the  absence  of  the  proprietors  of  the  land  on  ^\'hich  that 
rent  is  charged  ?  In-  ordinary  cases,  where  a  transaction  is 
undone  for  mistake,  the  parties  are  to  be  restored  to  their  original 
rights;  but  this  could  not  be  done  in  the  present  case,  as  tlie 
tithes  arc  extinguished  by  the  Act.  It  is  suggested  by  tlie  bill 
that  the  award  may.  be  considered  to  be  null  and  void,  and  that 
then  the  land  and  the  rent  would  be  apportionable  according  to 
the  original  riglits  of  the  parties  ;  but  even  assuming  the  award  to 
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L.  JJ.  lt>e  null  and  void,  as  suggested  by  the  bill,  the  difficulty  of  appor- 
iggg  tioning  the  rent,  to  which  I  haye  already  adverted,  will  remain. 
Besides,  I  am  by  no  means  prepared  to  say  that  this  Court  can  be 
made  subsidiary  to  a  tribunal  created  by  Parliament  for  settling 
the  rights  of  parties  upon  the  mere  ground  that  that  tribunal  has 
miscarried  in  the  settlement  of  those  rights.  The  authorities 
referred  to  on  the  part  of  the  Plaintiff  in  support  of  his  case  have 
not,  I  think,  any  bearing  upon  ihe  question  before  us.  "They  go 
to  the  point  that  an  allotment  will-  follow  the  title  to  the  pro- 
perty in  respect  of  which  it  was  made ;  but  here  the  question  is  in 
w^hat  right  the  allotment  was  naade.  Upon  the  whole,  my  opinion 
is  that  this  decree  cannot  be  maintained,  and  that  this  bill  ought 
to  have  been,  and  ought  now  to  be,  dismissed,  and,  I  think,  with 
costs. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

My  view  of  this  case  is  the  same  as  that  of  the  Lord  Justice, 
and  it  is  mainly  founded  on  the  consideration  that,  having  regard 
to  the  nature  of  the  case,  this  Court  has  no  jurisdiction  to  act  for 
the  purpose,  and  to  the  extent,  for  which  and  to  which  it  has 
acted.  It  will  be  the  safer,  the  better,  and  the  wiser  course  to 
dismiss  the  bill  with  costs.    There  will  be  no  costs  of  the  appeal. 

Solicitor  for  the  Plaintiff:  Mr.  W.  N.  Finch. 
Solicitors  for  the  Defendant :  Messrs.  B.  Lamhert  &  Son. 
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Partnership — Division  of  Assets. 


1866 


The  Plaintiff  and  Defendant  liad  been  partners  nnder  articles  x^roviding  Feb.  22,  24; 
that  the  business  should  be  carried  on  "  for  the  mutual  and  common  ^p^^d2D. 
benefit  of  the  partners,  and  risk  of  profit  and  loss  in  equal  shares."  The 
Defendant's  capital  was  to  be  £1500  ;  the  Plaintifi"'s,  £750.  The  capital  of 
each  partner  to  carry  interest  at  £5  per  cent.,  to  be  allowed  yearly,  before 
making  up  the  accounts.  Sums  brought  in  by  either  partner  above  those 
amounts  to  bear  interest  at  the  same  rate,  payable  before  any  other  interest, 
and  to  be  withdrawable  at  three  months'  notice.  The  partners  were  to  be 
at  liberty  to  draw  certain  specified  sums  on  account  of  th-eir  shares  of  profits. 
The  remainder  of  each  partner's  share  of  profits  to  be  added  to  his  capital, 
and  bear  interest  at  £5  per  cent.,  to  be  paid  before  division  of  net  profits. 
On  dissolution,  after  payment  of  debts,  "  the  remaining  capital,  stock, 
moneys,  and  credits  belonging  to  the  said  partnership  shall  be  divided,  or 
received,  or  taken  by  the  said  partners  according  to  their  respective  shares 
or  interests  therein."  On  dissolution,  the  capital  standing  to  the  Plaintifi''s 
credit  was  not  much  increased  ;  that  of  the  Defendant  greatly  so,  partly  by 
accumnlation  of  profits,  and  partly  by  cash  brought  in  by  him.  After  pay- 
ment of  debts,  the  assets  were  insufficient  to  replace  the  two  capitals  in 


Held,  varying  the  decree  of  the  Master  of  the  Polls,  that  the  assets,  after 
payment  of  debts,  ought  to  be  applied  first  in  repaying  to  the  Defendant, 
with  interest,  the  additional  capital  brought  in  by  him  in  cash,  and  that 
the  residue  ought  to  be  divided  between  the  partners  in  proportion  to  their 
capitals. 

In  this  case  the  Plaintiff  and  Defendant  in  the  year  1855 
became  partners  in  the  trade  and  business  of  coal  and  stone 
merchants.  By  the  articles  of  partnership  between  them,  bear- 
ing date  the  23rd  of  March,  1855,  they  agreed  to  become  partners 
in  that  business,  as  from  the  12th  of  March,  1855,  up  to  the 
25th  of  December,  18G9,  subject  to  a  power  of  determining  the 
partnership  on  the  25th  of  December,  1862,  by  notice.  The 
firm  of  the  copartnership  was  to  bo  Seoles  &  Wood,  and  the 
business  was  to  be  carried  on  at  the  leasehold  premises  of  the 
Plaintiff,  at  Market  Wharf,  where  he  then  carried  on  the  business, 
or  at  such  otlicr  place  or  places  as  the  partners  should  after- 
wards agree  upon.  The  clauses  material  for  the  present  purpose 
^^•ere  as  follows  : — 

"  7.  That  the  said  joint  business  and  all  buyings  and  sellings.. 
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L.  JJ.      and  other  transactions  relative  thereto,  shall  be  made  and  carried 
1866      on  for  the  mntual  and  common  benefit  of  the  said  partners,  and 
Wood      risk  of  profit  and  loss  in  eqnal  shares  and  proportions. 
ScoLEP  -^^^^        amount  of  capital  to  be  brought  into  the  said 

  business  by  the  said  James  Scoles,  shall  be  the  sum  of  £1500,  and 

the  amount  of  capital  to  be  brought  into  the  said  business  by  the 
said  Oetavius  Wood  shall  be  the  sum  of  £750,  and .  that  the 
capital  of  each  of  the  said  copartners  in  the  said  business  for  the 
time  being  shall  carry  interest  after  the  rate  of  £5  per  cent,  per 
annum,  and  that  such  interest  shall  be  paid  and  allowed  to  each 
partner  yearly,  prior  to  the  annual  making  up  of  the  accounts  of 
the  said  copartnership  as  hereinafter  mentioned. 

"  9.  That  if  either  of  the  said  copartners  shall,  with  the  consent 
of  the  other  of  them,  lend,  or  bring  into  the  said  joint-stock  trade 
in  aid  of  the  capital  thereof  any  sum  or  sums  of  money  beyond 
the  amount  of  capital  hereinbefore  agreed  to  be  brought  into  the 
said  business  by  each  of  the  said  copartners,  he  shall  be  allowed 
and  entitled  to  receive  and  take  interest  in  respect  thereof  at  the 
rate  of  £5  per  cent,  per  annum,  before  any  other  payment  of 
interest  shall  be  made,  and  the  said  copartners  shall  be  at  liberty 
to  withdraw  any  excess  or  surplus  capital  over  and  above  the 
amount  of  capital  hereinbefore  agreed  to  be  brought  into  the  said 
business  by  each  of  the  said  copartners,  by  giving  three  calendar 
months'  previous  notice,  in  writing,  of  his  intention  so  to  do  to  the 
other  of  them,  and  in  like  manner  such  excess  or  surplus  shall  be 
withdrawn  by  the  party  advancing  or  having  the  same,  on  three 
calendar  months'  notice,  in  writing,  being  given  to  him  by  the 
other  of  them,  from  the  expiration  of  which  last  notice  all  interest 
on  such  excess  or  surplus  shall  cease. 

"  10.  That  each  of  the  said  copartners  shall  be  allowed  to  draw 
out  of  the  funds  of  the  said  copartnership,  in  anticipation  of  their 
respective  shares  of  the  profits  thereof  during  each  year,  the  sum 
of  £3  per  week,  and  to  be  accounted  for  in  part  of  their  respective 
shares  of  the  net  gains  and  profits  of  the  said  business ;  and  that 
at  the  end  of  every  year  each  of  them  the  said  copartners  shall 
be  allowed  to  draw  out  the  further  sum  of  £50  in  respect  of  his 
share,  if  the  net  gains  and  profits  of  the  said  business  will  allow 
thereof;  and  that  the  remainder  of  the  share  of  each  of  the  said 
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copartners  in  the  net  gains  and  profits  of  the  said  business  (if  any)      L.  J  J. 
shall  not  bo  drawn  out  by  them,  but  shall  remain  in  the  said  1866 
business  and  be  carried  to  the  account  of  each  of  them  in  the  Wood 
books  of  the  partnership,  and .  accumulate  in  addition  to  the  scoles. 
capital  of  each  of  them  therein,  and  that  each  of  them  the  said 
copartners  shall  be  allowed  and  paid  interest  yearly  upon  such 
additional  capital  at  the  rate  of  £5  per  cent,  per  annum,  prior  to 
the  annual  division  of  the  net  gains  and  profits  of  the  said 
business. 

"  12.  That  the  said  Ociavius  Wood  shall  devote  the  whole  of 
his  time  and  attention  to  the  said  business,  and  shall  not  be 
engaged  in  or  carry  on  any  other  trade  or  business  whatsoever, 
but  that  the  said  James  Scoles  shall  have  full  liberty  and  license 
to  engage  in,  and  carry  on,  any  other  business  and  occupation  on 
his  individual  account  as  he  may  think  proper,  and  shall  be  bound 
to  devote  no  more  of  his  time  and  attention  to  the  business  of  the 
said  copartnership  than  he  shall  think  fit. 

"21.  That  upon  the  expiration  of  the  said  partnership  by  effluxion 
of  time,  or  upon  the  said  copartnership  being  so  dissolved  in  pur- 
suance of  the  powers  lastly  hereinbefore  for  that  purpose  contained, 
or  in  case  of  either^f  the  said  copartners  having  given  such  notice 
of  his  intention  to  put  an  end  to  and  determine  the  said  copartner- 
ship as  hereinbefore  is  mentioned,  then  and  in  either  of  the  said 
cases,  within  one  calendar  month  after  the  said  copartnership  shall 
be  so  put  an  end  to  and  determined,  a  true  and  particular  account 
in  writing  shall  be  stated,  settled,  and  signed  between  and  by  the 
said  partners  of  all  the  moneys,  stock-in-trade,  machinery,  plant, 
and  fixtures,  lease  and  premises,  debts  and  effects  then  belonging 
or  due  and  owing  to  the  said  partnership,  and  of  all  debts  and  sums 
of  money  due  or  o^ving  from  or  on  account  of  the  'same  to  any 
person  or  persons  whomsoever,  and  that,  after  payment  of  all  the 
same  debts  and  sums  of  money,  and  performance  of  all  outstanding- 
engagements  which  shall  have  been  entered  into  by  or  on  account 
uf  the  said  partnership,  the  remaining  capital,  stock,  moneys,  and 
credits  belonging  to  the  said  partnership  shall,  after  making  duo 
allowance  for  any  desperate  or  dubious  debts  wliich  may  be  out- 
standing, bo  divided  or  received,  or  taken  by  the  said  partners 
according  to  their  respective  shares  or  interests  therein." 
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L.J  J.        This  partnership  was  determined  on  the  25th  of  December,  1862, 
1866       in  pursuance  of  a  notice  given  by  the  Defendant  under  the  power 
Wood      contained  in  the  articles.    Pending  this  notice,  and  before  the  de- 
ScoLEs     termination  of  the  partnership  took  effect,  a  further  agreement 

  was  made  between  the  Plaintiff  and  Defendant,  dated  the  19th  of 

December,  1862,  which  provided  that  the  Defendant  should  get  in 
the  partnership  moneys,  and  pay  all  debts  owing  by  the  partner- 
ship, and  take  to  the  trade  stock  of  the  partnership  at  the  price 
therein  mentioned,  the  price  to  be  debited  to  his  account  on  taking 
the  accounts  of  the  partnership.  The  leasehold  premises  in  which 
the  business  was  carried  on  were  to  be  assigned  to  the  Defendant 
in  consideration  of  his  indemnifying  the  Plaintiff  against  the  rent 
and  covenants,  and  the  agreement  proceeded  as  follows : — 

"  6.  That  as  soon  as  conveniently  may  be  after  the  said  25th  day 
of  December  next,  an  account  shall  be  had  and  stated  by  and  be- 
tween the  said  parties  in  respect  of  the  said  partnership  estate 
and  effects,  and  a  division  made  of  the  assets  of  the  said  partner- 
ship after  paying  or  providing  for  the  payment  of  the  debts  and 
demands  therein,  which  said  account  shall  be  had  and  taken  in  the 
manner  provided  by  the  21st  article  of  the  said  Articles  of  Partner- 
ship (save  as  otherwise  provided  for  by  these  presents)." 

In  pursuance  of  this  agreement  the  Defendant  proceeded  to  get 
in  the  assets  of  the  partnership,  and  got  them  in  to  a  considerable 
amount,  and  paid  the  proceeds  into  the  London  <&  Westminster 
Banh  to  the  joint  account  of  himself  and  the  Plaintiff.  Out  of  the 
money  so  paid  in  he  paid  the  debts  due  from  the  partnership,  and 
after  payment  of  them  there  remained  in  the  bank  a  large^balance, 
amounting,  as  alle'ged  by  the  bill,  to  £1873  3s.  8d.  There  also 
.  remained  a  considerable  amount  of  outstanding  debts  due  to  the 
partnership.  The  capital  of  the  Defendant  in  the  partnership  at 
the  time  of  the  dissolution  very  far  exceeded  that  of  the  Plaintiff, 
and  in  this  state  of  circumstances  the  Defendant  insisted  that  he 
was  entitled  to  apply  the  balance  remaining  in  the  bank,  after  pay- 
ment of  the  debts  of  the  partnership,  in  payment  of  the  excess  of 
his  capital  above  the  capital  of  the  Plaintiff;  and  further,  that  the 
balance  at  the  bank  being  insufficient  to  pay  the  full  amount  of 
such  excess,  the  Plaintiff  was  bound  to  pay  him  the  deficiency, 
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amounting,  as  he  alleged,  to  £700  7s.  Sd.    The  Defendant  accord-  L.  jj. 

ingly  applied  the  greater  part  of  the  balance  at  the  bank  in  pay-  1S66 

nient  to  himself  of  his  excess  of  capital  above  mentioned,  and  Wood 

thereupon,  in  March,  1864,  the  Plaintiff  filed  the  bill  in  this  cause  ^^^l^^^ 
to  have  the  rights  of  the  parties  determined  by  the  Court. 

Upon  the  hearing  of  the  cause  before  the  Master  of  the  Kolls, 
his»Lordship  made  the  following  decree : — 

"The  Court  being  of  opinion  that  the  surplus  assets  of  the 
partnership  between  the  Plaintiff  and  the  Defendant  in  the 
pleadings  mentioned,  remaining  after  payment  of  all  the  part- 
nership debts  and  liabilities,  ought  to  be  divided  rateably  between 
the  partners  according  to  the  amount  of  the  respective  capitals  of 
the  partners  at  the  date  of  the  dissolution  of  the  said  partnership, 
it  is  ordered  that  the  following  account,  on  the  footing  expressed 
in  such  opinion,  be  taken,  namely :  An  account  of  the  part- 
nership dealings  and  transactions  between  the  Plaintiff  and  the 
Defendant;  and  that  what,  upon  taking  such  account,  shall  be 
certified  to  be  due  from  either  of  the  parties  to  the  other  of 
them,  shall  be,  within  one  calendar  month  from  the  date  of 
the  Chief  Clerk's  certificate,  paid  by  the  party  from  whom  to 
the  party  to  whom  the  same  shall  be  certified  to  be  due;  and 
that  the  Defendant  do,  without  prejudice  to  any  question  in 
this  cause,  on  or  before  the  1st  day  of  March,  18G5,  pay  into 
the  bank,  with  the  privity  of  the  Accountant-General,  to 
the  credit  of  Wood  v.  Scoles,  186-1-,  W.  54,  £400."  Liberty  ,to 
apply. 

It  appeared  that  the  £400  was  the  estimated  amount  which 
Avould  be  coming  to  the  Plaintiff  in  respect  of  his  share  of  the 
balance  at  the  bank,  upon  the  footing  of  the  Master  of  the  Eolls' 
opinion. 

The  Defendant  appealed  from  this  decree.  Upon  the  opening 
of  the  appeal,  their  Lordships  thought  it  desirable  tliat  the 
partnership  accounts  should  be  taken  before  any  declaration  of 
the  rights  was  made,  and  accordingly  varied  lh(^  docroe  by  di- 
recting the  usual  partnership  accounts,  ordering  the  £400  to  bo 
invested  and  accumulaterl ;  such  payment  and  investment  to  bo 
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L.  J  J.     without  prejudice  to  any  question ;  and  by  adjourning  the  further 
1866      consideration  of  the  cause  and  of  the  deposit  paid  on  setting  down 
"V^ooD  appeal;  such  further  consideration  to  be  had  before  their 

ScoLEs.  Lordships. 

  In  pursuance  of  this  order,  the  partnership  accounts  were  taken 

by  the  Chief  Clerk.  It  is  unnecessary  to  enter  into  them  further 
than  to  say,  that  in  round  numbers  the  assets  were  worth  £3000, 
that  the  capital  standing  to  the  Plaintiff's  credit  was  £830,  and 
the  capital  standing  to  the  Defendant's  credit  £4000,  so  that 
the  realized  assets  of  the  partnership  remaining  after  pay- 
ment of  the  debts  were  insufficient  to  make  good  to  the  De- 
fendant the  excess  of  the  capital  which  he  had  in  the  partner- 
ship at  the  time  of  the  dissolution  beyond  the  capital  which  the 
Plaintiff  then  had  therein.  This  excess  arose  partly  from  accumu- 
lation of  profits  under  Clause  10  of  the  Articles,  and  partly  from 
moneys  actually  brought  by  the  Defendant  into  the  business 
beyond  what  he  was  bound  to  bring.  The  cause  now  came  on 
before  their  Lordships  for  further  consideration. 

Mr.  HdbTiouse,  Q.C.,  and  Mr,  Bristowe,  for  the  Plaintiff : — 

We  contend  that,  after  payment  of  the  debts  owing  to  strangers, 
the  residue  of  the  assets,  being  insufficient  to  pay  the  capitals,  is  to 
be  divided  between  the  Plaintiff  and  Defendant  in  proportion  to  the 
capitals  standing  to  their  respective  accounts  at  the  time  of  dissolu- 
tion. The  fair  construction  of  the  Articles,  we, submit,  is,  that  losses 
fall  rateably  on  the  capitals,  and  that  it  is  only  when  the  capital 
is  all  gone  that  the  partners  are  to  contribute  to  losses  equally. 
Suppose  there  were  no  express  contract,  the  assets  would  belong  to 
the  partners  equally  (1).  Suppose,  then,  a  simple  agreement  to 
.  carry  on  the  business  on  terms  of  mutual  benefit  and  risk,  if  they 
bring  in  unequal  capitals  you  cannot  infer  that  they  guarantee 
each  other's  capitals;  nor  can  you  infer  such  a  guarantee  from 
anything  in  this  deed.  Clause  7  expresses  nothing  but  what 
would  be  inferred  in  the  absence  of  any  evidence  of  what  the 
agreement  was.  Under  this  clause  the  profits  are  equally  divided 
while  the  business  goes  on ;  but  we  should  expect  a  different  rule 
to  be  applied  when  the  business  ceases,  an  entirely  new  state  of 
(1)  Lindley's  Partnership,  i.  573 ;  Smith's  Mer.  Law,  3rd  ed.  30. 
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things  having  arisen.    We  say  that  each  partner  is  to  be  treated      L.  jj. 
as  a  creditor  against  the  assets  for  his  capital.    If  the  assets  are  1866 
sufficient,  each  partner  will  be  repaid  his  capital^  and  the  surplus  ^Yoob 
be  divided  equally ;  if  they  are  insufficient,  the  assets  must  be  scoles 
divided  rateably  between  the  partners.    The  proposition  for  which  - — 
the  Defendant  contends  leads  to  such  an  unjust  result,  that 
it  ought  not  to  be  adopted  unless  clearly  provided  for,  since  the 
case  stands  thus:  each  partner's  capital  is  increased  by  adding 
to  it  a  share  of  profits,  estimated  without  making  (as  it  turns 
out)  a  sufficient  allowance  for  bad  debts ;  a  large  mass  of  debts 
proving  bad,  the  Defendant  seeks  to  throw  the  w^hole  loss  on  the 
Plaintiff. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Bagshawe,  for  the  Defendant : — 

The  governing  principle  of  these  articles  is  that  indicated  bb 
the  7th  clause,  that  the  partners  are  to  share  profit  and  loss 
equally,  which  is  expressed  in  wide  terms,  including  all  profit  and 
loss.  The  principle  contended  for  by  the  Plaintiff  makes  them 
bear  the  loss  discovered  on  winding  up  in  proportion  to  their 
nominal  capitals.  The  9th  article  throws  light  on  the  subject  by 
shewing  that  additional  capital  is  treated  as  a  loan.  The  Plaintiff's 
contention  proceeds  upon  a  misunderstanding  of  what  constitutes 
profit  and  loss.  Take  the  clear  value  of  the  partnership  property 
at  the  beginning  of  the  year,  after  deducting  debts,  and  take  the 
same  at  the  end  of  the  year ;  the  difference  between  these  is  the 
profit  or  loss,  as  .the  case  may  be,  for  that  year ;  and  this,  by  the 
terms  of  the  articles,  is  to  be  shared  equally.  The  result  at  the 
present  time  may  bo  stated  roughly  thus :  Capitals  of  the  t^vo 
partners  £5000;  assets  £3000.  Tliere  is,  therefore,  a  loss  of 
£2000,  to  which,  according  to  Clause  7,  the  partners  are.  to  con- 
tribute equally.  It  is  not  disputed  on  the  other  side  that  during 
the  continuance  of  the^  partnership  this  would  have  been  so ;  but 
they  say  that  Clause  21  brings  in  a  different  rule  on  a  winding-  up. 
But  something  clear  ought  to  be  found  to  control  the  perfectly 
clear  words  of  Clause  7;  and  what  do  A\t3  find?  a  direction  to 
divide  the  surphis  moneys  between  the  partners  according  to  their 
respective  shares  or  interests  therein.  It  does  not  say  in  propor- 
tion to  their  capitals.    The  expression  is  a  general  one,  merely 
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L.  JJ.  meaning  that  the  snrplns  moneys  are  to  be  divided  between  the 
1866  partners,  according  to  their  rights  as  ascertained  from  the  pre- 
WooD  ceding  clauses  of  the  articles.  If  division  in  proportion  to  the 
capitals  was  intended,  why  was  it  not  expressed  ?  Then  as  regards 
the  argument  derived  from  bad  debts,  it  is  entirely  in  favour  of 
our  contention ;  for,  according  to  our  view,  the  loss  occasioned  by 
bad  debts  falls  on  the  parties  equally  ;  but,  according  to  the  view 
of  the  other  side,  the  Plaintiff  who  kept  the  books  obtains  a 
benefit  by  not  having  written  off  enough  for  bad  debts,  since  his 
not  having  done  so  increases  the  nominal  capital  of  each  partner 
by  the  same  amount,  and  so  lessens  the  disproportion  between  the 
capitals.  Again,  suppose  the  capital  to  have  been  all  employed  in 
paying  debts,  leaving  some  debts  unpaid,  those  debts  must,  of 
course,  have  been  borne  by  the  partners  equally ;  but  if  one  of  the 
partners,  a  week  before  the  dissolution,  had  brought  m  enough  to 
pay  them,  he  w^ould,  according  to  the  decision  of  the  Master  of  the 
EoUs,  lose  nearly  all  of  it.  The  intention  of  the  parties,  as  shewn 
by  the  articles,  was  to  treat  the  capitals  of  the  respective  partners 
as  debts  of  the  concern.  At  all  events,  this  is  most  distinctly  indi- 
cated as  to  cash  advances  brought  in. 

Mr.  Sobhouse,  in  reply : — 

The  partners  looked  upon  assets  and  capital  as  the  same  thing, 
and  the  21st  clause  provides  for  division  on  that  footing.  It  was 
intended  that  the  partners  should  be  interested  in  the  property  of 
the  concern  in  proportion  to  the  amounts  of  capital  standing  to 
their  credit  in  the  books.  The  division  of  profits  was  different, 
because  the  labour  and  skill  of  the  poorer  partner,  who  was  the 
chief  acting  partner,  had  to  be  taken  into  consideration.  That 
the  Defendant  should  lose  more  money  than  the  Plaintiff,  need 
not  startle  us.  The  Defendant  has  lost  nothing  but  money,  the 
Plaintiff  has  spent  his  time  and  labour. 


April  25.  Sir  G.  J.  Turner,  L.  J.,  after  stating  the  facts  of 
the  case,  continued  : — 

It  vfas  insisted,  by  the  Defendant,  in  support  of  the  appeal,  that 
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the  opinion  of  the  Master  of  the  KoUs  embodied  in  the  decree,  and      L.  JJ. 
on  which  it  proceeds,  is  altogether  erroneous,  or  at  all  events  is  I866 
erroneous  in  so  far  as  it  extends  to  moneys  which  were  brought  Wood 
by  the  Defendant  into  the  partnership,  and  were  not  derived  from  g^^oLEs 
the  accumulation  of  profits  provided  for  by  the  10th  clause  of  the  - — 
articles,  and  that  these  moneys  at  least  (and  it'  was  I  admitted 
on  the  part  of  the  Plaintiff  that  some  moneys  were  so  brought 
in  by  the  Defendant)  ought  to  be  considered  as  loans  to  the 
partnership. 

The  argument  upon  the  part  of  the  Appellant  was  based  upon 
this — that  the  risk  of  profit  and  loss  was,  according  to  the  7th 
clause  of  the  articles,  to  be  taken  and  borne  by  the  partners  in 
equal  shares  and  proportions ;  and  it  was  clearly  pointed  out  in 
the  argument,  that  if  the  construction  put  by  the  Master  of  the 
Kolls  upon  these  articles  were  supported,  the  proportion  of  loss 
which  would  fall  upon  the  Defendant  would  be  much  greater  than 
that  which  would  fall  upon  the  Plaintiff.    That  this  -would,  in 
fact,  be  the  case,  I  see  no  reason  to  doubt ;  but  this  fact  does  not 
seem  to  me  to  displace  the  view  which  the  Master  of  the  Eolls 
has  taken  of  the  case.    His  Lordship's  opinion,  as  I  understand 
his  judgment,  was  this :  that  this  7th  clause  of  the  articles  was 
meant  to  apply,  and  in  fact  applied,  only  during  the  continuance 
of  the  partnership,  and  the  principal,  if  not  the  only  question  in 
this  case,  seems  to  me  to  be  whether  this  opinion  is  right  or  not. 
Upon  considering  the  whole  of  these  articles,  the  conclusion  at  which 
I  have  arrived  is  that  it  is  right.    The  21st  clause  of  the  articles 
provides  that,  upon  the  determination  of  the  partnership,  the  surplus 
assets,  after  payment  of  the  debts,  shall  be  divided  between  the 
partners  according  to  their  respective  shares  or  interests  therein.  If 
the  debts  referred  to  in  this  clause  bo  meant  to  include  the  capitals 
of  the  partners  as  debts,  then  each  of  the  partners  would  have  to  bo 
paid  rateably  according  to  his  capital ;  and  if,  on  the  otlier  hand, 
tlie  debts  referred  to  in  this  clause  were  not,  as  I  think  they  were 
not,  meant  to  include  the  capitals  of  the  partners,  then  wliat  is 
the  meaning  of  the  words  "  according  to  their  respective  shares 
and  interests  therein?"    It  was  said  for  the  Appellant  that  these 
words  mean  shares  and  interests  in  the  assets,  and  not  in  capital. 
But  surely  the  capitals  of  partners  in  a  partnership  cannot  bo 
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L.  J  J.  considered  otherwise  than  as  interests  in  the  assets  of  the  partner- 
'  186G  ship.  They,  in  fact,  constitute  the  principal  interests  which  the 
Wood  partners  have  in  the  partnership  after  its  dissolution ;  besides,  the 
10th  clause  of  the  articles  providing  for  the  accumulation  of  the 
capital  by  means  of  the  profits,  seems  to  me  to  go  far  to  explain 
the  meaning  of  these  words.  It  is  to  be  observed,  too,  that  if  the 
intention  had  been  such  as  is  contended  for  by  the  Appellant,  it 
can  hardly  be  supposed  that  this  21st  clause  of  the  articles  would 
have  been  framed  as  it  is.  It  would  have  been  more  apposite, 
and  quite  as  easy  to  have  met  that  view  by  saying  that  after  pay- 
ment of  the  debts,  and  of  the  excess  of  the  Defendant's  capital, 
the  surplus  should  be  divided  equally  between  the  partners.  I 
may  add,  that  there  is  nothing,  as  it  seems  to  me,  unreasonable 
in  this  construction  of  the  articles.  During  the  continuance  of 
the  partnership,  the  Plaintiff's  larger  share  of  the  labour  might 
well  be  set  against  the  Defendant's  larger  share  of  the  capital, 
and  the  risk  of  profit  and  loss  be  therefore  equally  divided.  But 
upon  the  determination  of  the  partnership,  a  new  state  of  circum- 
stances would  arise,  and  new  provisions  might  well  be  introduced 
for  meeting  it.  For  these  reasons  I  agree,  as  I  have  said,  with  the 
Master  of  the  Eolls  upon  this  part  of  the  case. 

But  as  to  the  other  question,  the  rights  of  the  Defendant  in 
respect  of  moneys  which  were  brought  by  him  into  the  partner- 
ship, and  were  not  derived  from  the  accumulation  of  profits,  I 
think  the  Defendant  has  a  better  case.  These  moneys  ought,  I 
think,  to  be  considered  as  loans  to  the  partnership,  and  as  debts 
due  from  it,  for  by  the  9th  article  they  are  treated  as  loans,  and 
the  interest  upon  them  is  to  be  paid  before  any  other  payment  of 
interest  is  to  be  made. 

Upon  the  whole  case,  therefore,  my  opinion  is,  that  according  to 
the  true  construction  of  these  articles,  the  assets  of  the  partner- 
ship, after  payment  of  what  may  be  called  the  outside  debts, 
ought  to  be  applied  in  payment  to  the  Defendant  of  the  moneys 
which  I  have  last  mentioned,  with  any  interest  which  may  be  due 
upon  them,  and  that  the  surplus  ought  to  be  divided  between  the 
partners  according  to  the  declaration  contained  in  the  decree  of 
the  Master  of  the  KoUs.  The  parties  may  probably  be  able,  of 
course  without  prejudice  to  any  further  appeal,  to  arrange  an 
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order  upon  the  footing  which  I  have  mentioned ;  but  if  not,  I  fear  L.  JJ. 
the  case  must  go  back  to  the  Chief  Clerk  for  further  inquiry.  1S66 

Wood 

SiE  J.  L.  Knight  Bruce,  L.J.,  concurred.  Scoles. 

Solicitor  for  the  Plaintiff:  Mr.  H.  M.  Lawrence. 
Solicitors  for  the  Defendant :  Messrs.  Wilde,  Bees,  Huiiijohry,  <& 
Wilde. 


HUME  V.  POCOCK.  l.  jj. 

1866. 

Sjpecific  Performance — Veiulor  ami  Purchaser — Stipulation  as  to  Title —  — ^ 

Misrepresentation.  Marcli  Tl,  23  ; 

Aijvil  17,  18. 

The  Plaintiff  agreed  to  sell  to  the  Defendant  all  his  estate,  right,  and 
interest  in  certain  lands,  the  Plaintiff  only  to  produce  a  title  from  A.  B.  (the 
last  owner)  to  himself.  It  appeared  that  the  Defendant  knew  that  A.  B.  \vas 
one  of  four  supposed  owners  of  the  property,  and  was  anxious  to  buy  up  such 
title  as  he  had  in  order  to  get  rid  of  his  opposition  to  a  bill  in  Parliament : — 

Pleld  (affirming  the  decree  of  Stuart,  V.C.),  that  the  'Defendant  was  not 
at  liberty  to  shew  aliunde  that  A.  B.  had  no  title,  and  that  the  Plaintiff 
was  entitled  to  specific  performance. 

The  mere  assertion  by  the  vendor  that  he  has  a  good  title,  on  the  faith  of 
which  the  purchaser  relies  without  investigating  the  title,  is  not  necessarily 
such  a  misrepresentation  as  will  preclude  the  vendor  from  enforcing  the 
contract. 

This  was  an  appeal  from  a  decree  of  Yice-Chancellor  Stuart  (1). 

The  bill  was  filed  for  specific  performance  of  an  agreement  for 
the  sale  of  certain  waste  mudlands  in  Thorney,  near  Chichester 
Ilarlour.  The  Defendant,  Thomas  PococJc,  in  the  year  1858,  was 
engaged  with  one  Thomas  Kingdon  in  promoting  a  bill  in  Parlia- 
ment for  the  purpose  of  embanking  and  reclaiming  a  tract  of 
hmd  of  wliich  these  mudlands  formed  part.  The  bill  ^^as  thrown 
out  in  tliat  year,  but  was  again  l)rought  forward  in  1851). 

Lord  Fitzhardinge,  then  Adn\iral  Sir  Maurice  F.  F.  Berl^eley, 
as  lord  of  tlie  manor  and  hundred  of  Bosham,  chximcd  to  be  en- 
titleil  to  tl)e  mudlands  in  question.  In  tlie  book  of  rot'oronco 
deposited  in  Parliament,  the  lauds  were  described  as  shore  iiuid- 

(1)  Law  Pop.  1  l-q.  123. 
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L.  JJ,  lands  and  creeks,  and  tlie  reputed  owners  were  stated  to  be  Sir 
1865  M.  F.  F.  Ber'keleyy  claiming  to  be  lord  paramount  of  the  hundred 
of  Bosliam  ;  F.  Padivich,  and  Sir  C.  Taylor,  Bart.,  claiming  to  be 
lords  of  the  manor  of  West  Thorney,  Thorney  BecMey,  and  TJiorney 
Aglands ;  the  Lords  Commissioners  of  the  Admiralty,  the  Crown, 
and  the  Commissioners  of  Woods  and  Forests. 

On  the  renewal  of  the  application  to  Parliament,  in  1859, 
Admiral  Berheley  threatened  to  oppose  the  bill,  and  presented  a 
petition  to  Parliament  for  that  purpose.  In  this  state  of  things 
it  w^as  arranged,  at  the  suggestion  of  Kingdon,  that  the  Plaintiff, 
Bohert  Hume,  should  purchase  Admiral  BerJceleys  interest  in  the 
lands,  and  should  resell  it  to  the  promoters  of  the  scheme  at  an 
adyanced  price,  the  difference  being  a  consideration  to  the 
Plaintiff  for  his  trouble. 

Accordingly  an  agreement  was  executed  on  the  2nd  of  June, 
1859,  between  Admiral  Berheley  and  the  Plaintiff,  whereby  Ad- 
miral Berlceley  agreed  to  withdraw  his  opposition,  and  use  his  best 
endeavours  to  procure  the  bill  to  pass,  and  to  sell  his  interest  in  the 
land  to  the  plaintiff  for  £2000. 

On  the  following  day,  the  3rd  of  June,  the  agreement  which 
was  the  subject  of  the  present  suit  was  made  between  B.  Hume 
of  the  one  part,  and  Kingdon  and  the  Defendant  Pococh  of  the 
other  part,  and  was  in  these  terms : — 

Whereas  Admiral  Berkeley,  by  certain  grants  from  the  crown, 
is  lord  of  the  hundred  and  manor  of  BosJiam,  Sussex ;  and  whereas 
the  said  T.  Kingdon  and  T.  Pococh  applied  last  session  for  an 
Act  to  enable  them  to  enclose  and  reclaim  part  of  the  lands 
situate  in  Chichester  Harlour,  and  part  of  which  lands  are  within 
the  said  hundred  and  comprise  the  lands  between  high  and 
low  water  mark ;  and  whereas  the  Lords  of  the  Admiralty  caused 
a  report  to  be  made  that  the  said  Act  should  not  be  granted ; 
and  in  consequence,  by  the  sudden  termination  of  the  session 
of  Parliament,  the  said  Act  was  stopped,  and  the  right  of  the 
undertakers  thereof  in  the  present  session  reserved  ;  and  whereas 
the  said  B.  Hume  hath  agreed  with  the  said  Admiral  Berheley 
for  the  purchase  of  all  his  estate,  right,  title,  and  interest  in 
the  mudlands  or  lands  within  the  said  hundred  between  high 
and  low  water  mark,  except  such  part  as  lies  in  Bosham  Creeh 
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IsTow  the  said  Bohert  Hume  doth  hereby  agree  with  the  said      L.  J  J. 
Thomas  Kingdon  and  Thomas  Pococh,  that  the  said  Bobert  Hume  I8G6 
shall  and  will  use  his  utmost  endeavours  to  procure  the  said  bill  hoie 
to  pass  into  an  Act ;  that  in  the  event  of  the  said  Act  of  Parlia-  pococE 

rment  being  obtained,  he,  the  said  Bolerf  Hume,  shall  and  will   

sell  to  the  said  Thomas  Kingdon  and  Thomas  Pocoeh  all  his  estate, 
right,  and  interest  in  all  such  parts  of  the  said  lands  between  high 
and  low  water  mark  as  are  within  the  hundred  of  Bosham,  and 
are  included  in  the  lands  proposed  to  be  redeemed  and  embanked 
under  the  said  intended  Act  of  Parliament,  at  the  sum  of  £3050. 
And  it  is  agreed  that  the  said  purchase  shall  be  completed  within 
two  years  from  the  passing  of  the  Act,  and  that  the  sum  of  £3050 
shall  bear  interest  at  the  rate  of  £5  per  centum  from  the  9th  day 
of  April  last ;  that  the  said  Bohert  Hume  shall  be  called  upon  to 
produce  only  the  title  from  Admiral  BerJcelei/  to  himself;  that 
such  sum  of  £3050  and  interest  shall  be  a  charge  upon  the  said 
land  so  inclosed ;  that  in  the  event  of  the  bill  not  passing  into 
an  Act  of  Parliament,  this  agreement  shall  be  void." 

The  agreement  was  prepared  by  Mr.  Padwick,  who  appears  to 
have  acted  as  agent  for  both  parties. 

Lord  Fitzhardinge  withdrew  his  opposition,  and  the  bill  passed. 
The  Defendant,  having  purchased  the  interest  of  Pococh  in  the  • 
undertaking,  commenced  operations,  and  drove  piles  in  the  lands, 
but  refused  to  complete  the  purchase  on  the  ground  of  want  of 
title  in  Lord  Fitzhardinge. 

The  Plaintiff  accordingly  filed  the  present  bill  for  specific  per- 
formance of  the  agreement,  relying  on  the  clause  in  the  contract 
which  precluded  the  purchasers  from  calling  for  Lord  Fitz- 
hardinge^ title.  The  Defendant  contended  that  he  was  entitled 
to  prove  aliunde  that  Lord  Fitzhardinge  had  no  interest,  and 
tendered  evidence  for  that  purpose.  He  also  alleged  that  he  was 
led  to  enter  into  the  agreement  by  the  misrepresentations  of 
PadwicJc  respecting  Lord  F^itzhardinges  title.  The  circumstances 
of  the  case  and  the  nature  of  the  evidence  are  more  fully  stated 
in  the  previous  report. 

The  Vice-Chancellor  refused  to  admit  the  evidence  as  to  Lord 
Fitzhardinge  s  title,  considering  that  the  Defendant  was  precluded 
by  the  contract  from  questioning  it:  and  he  decreed  specific 
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L.  JJ.  performance  of  tlie  agreement.    From  this  decision  tlie  Defendant 

1866  appealed. 
Hume 

^-  Mr.  Malins,  Q.C.,  and  Mr.  Fry,  for  the  Plaintiff:— 

POCOCK.  >  ^      >  ^> 

~~  We  rely  upon  the  clause  in  the  agreement  that  the  vendor 
shall  only  be  called  on  to  produce  the  title  of  Admiral  BerJceley 
to  himself.  This  is  not  like  the  ordinary  case  of  a  vendor  pro- 
fessing to  sell  vv^ith  an  indefeasible  title;  the  purchasers  knew 
that  there  were  adverse  claimants,  and  the  contract  was  for  such 
interest  as  the  vendor  had.  The  object  of  the  parties  was  to  get 
rid  of  Lord  Fitzhardinge' s  opposition,  and  they  therefore  bought 
^  up  his  claim   among  others:  Sjoratt  v.  Jeffery  (1),  Freme  v. 

Wright  (2),  Duhe  v.  Barnett  (3),  Sanhs  v.  Falling  (4),  Wilmot  v. 
Wilkinson  (5).  We  do  not  admit  that  Lord  Fitzhardinge  had  a 
bad  title,  but  we  object  to  any  evidence  on  the  question  being- 
admitted. 

There  is  no  proof  of  misrepresentation  in  the  case.  Fadwick 
was  agent  for  all  parties  to  draw  up  the  agreement,  but  he  was 
not  the  agent  of  the  Plaintiff  to  make  any  representation  as  to 
the  title.  If  any  misrepresentations  were  made  they  did  not  give 
occasion  to  the  ^contract,  and  a  misrepresentation  will  not  avoid  an 
agreement  unless  it  dat  locum  contraetui.  Here  the  object  of  the 
purchasers  was  to  buy  up  Lord  Fitzhardinge' s  claim,  and  was 
quite  independent  of  the  validity  of  his  title. 

Mr.  Bacon,  Q.O.,  and  Mr.  Macnaghten,  for  the  Defendant : — 

It  is  well  settled  that  where  there  is  a  stipulation  in  a  contract 
that  the  vendor  shall  not  be  called  on  to  produce  a  portion  of 
his  title,  the  purchaser  may  show  aliunde  that  the  title  is  bad 
■Shepherd  v.  Keatley  (6)  is  directly  in  point.  And  the  principle  is 
recognised  in  Darlington  v.  Hamilton  (7),  and  Warren  v.  Bichard- 
■  son  (8).  We  therefore  tender  evidence  to  shew  that  Lord  Fitzhardinge 
had  no  title  whatever,  and  that  there  was  a  complete  failure  of 
consideration. 

(1)  10  B.  &  C.  249.  (5)  6  B.  &  0.  506. 

(2)  4  Madd.  364.  (6)  1  C.  M.  &  E.  117. 

(3)  2  Coll.  337.  ^  (7)  Kay  550. 

(4)  6  E.  &  B=  659.  -  (8)  You.  1. 
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Mr.  Malins  objected  to  the  admission  of  tlie  evidence.  L.  JJ. 

1866 

The  Lokds  Justices  allowed  the  evidence  to  be  read  de  hene  ^"^'^ 

Hume 

esse  subject  to  any  question  as  to  its  admissibility.  v. 

POCOCK. 

Mr.  Bacon  and  Mr.  Macnagliten : — 

We  also  contend  that  the  Defendant  was  led  into  the  contract 
by  the  representations  of  Fadwich  with  respect  to  Lord  Fitzhard- 
inge^s  title.  It  was  in  consequence  of  these  representations  that 
the  Defendant  gave  so  high  a  price.  The  other  claimants  whose 
titles  were  known  to  be  doubtful  were  treated  with  on  much  lower 
terms.  If  vv^e  shew  that  the  Plaintiff  had  no  title,  he  has  nothing 
to  convey  to  us,  and  his  bill  is  for  a  mere  money  demand,  which 
the  Court  will  not  entertain.  The  contract  is  at  all  events 
ambiguous,  and  for  that  reason  the  Court  will  not  enforce  it,  but 
will  leave  the  Plaintiff  to  his  remedy  at  law :  Harnett  v. 
Yeilding  (1). 

Sir  G.  J.  TuKNER,  L.  J.,  after  ,  reading  the  agreement,  con- 
tinued : — 

It  is  clear  upon  the  face  of  this  agreement  that  it  was  entered 
into  with  reference  to  the  passing  of  the  Act  of  Parliament,  and 
to  the  claim  of  Sir  Maurice  Berkeley,  afterwards  Lord  Fitzliardinge. 
It  was  important  to  Messrs.  Fococh  and  Kingdon  to  remove  any 
objection  which  might  arise  from  the  influence  of  Lord  Fitz- 
hardinge  being  exercised  in  obstructing  the  passing  of  the  Act 
of  Parliament;  and,  looking  at  the  terms  of  the  agreement  by 
which  Mr.  Hume,  the  purchaser  from  Lord  Fitzliardinge,  stipu- 
lated that  he  would  use  his  utmost  endeavours  to  procui-e  the 
bill  to  pass  into  an  Act,  and  to  the  clause  that  in  the  event  of 
the  bill  not  passing  into  an  Act  the  agreement  should  be  void, 
it  cannot,  I  think,  be  djoubted  that  the  agreement  was  entered  into 
with  a  view  to  remove  the  obstruction  which  Lord  Fitzliardinge  s 
influence  might  create  to  the  passing  of  the  Act.  Such,  then, 
being  the  purpose  of  the  agreement,  wo  must  consider  the  terms 
of  it.  It  recites  that  Hume  had  agreed  with  Lord  Fitzliardinge 
for  the  purchase  of  all  "his  estate,  right,  title,  and  interest"  in 

(1)  2  Sell,  k  Lcf.  5-19. 
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L.  J  J.     the  mudlands,  and  Eime  agrees  that  he  will,  in  the  event  of  the 
1866      Act  of  .Parliament  being  obtained,  sell  to  Kingdon  and  Focock  all 
Hume      his  "  estate,  right,  and  interest "  in  such  parts  of  those  lands  as  are 
PococK      included  in  the  lands  proposed  to  be  redeemed.    The  "estate, 

  right,  and  interest"  of  Hime  which  is  here  mentioned  must,  I 

think,  be  referred  to  the  estate,  right,  and  interest  which  he  was 
to  acquire  under  the  contract  with  Lord  Fitzhardinge.  Then 
what  is  the  contract  with  Lord  Fitzhardinge  ?  It  is  for  the  pur- 
chase of  all  his  "  estate,  right,  title,  and  interest."  That  might 
mean  one  of  two  things — either  that  Lord  Fitzhardinge  had  an 
estate,  right,  title,  and  interest,  which  was  to  be  conveyed  by  him 
to  Hume,  and  by  Hume  to  Kingtlon  and  Focock,  or  that  Kingdon 
and  PococJc  would  purchase  from  Hume  such  estate,  right,  title, 
and  interest  as  had  been  conveyed  to  him  by  Lord  Fitzhardinge. 
And  all  doubt  upon  the  meaning  of  it  seems  to  me  to  be  removed 
by  the  clause  in  the  agreement  which  says  that  Hume  shall  be 
called  upon  to  produce  only  the  title  from  Lord  Fitzhardinge  to 
himself;  that  is  to  say,  such  title  as  Lord  Fitzhardinge  had 
conveyed  or  could  convey  to  Hume,  Hume  was  to  produce  to 
Focock.  If  Lord  Fitzhardinge  s  conveyance  passed  nothing,  then 
nothing  could  pass  by  the  conveyance  from  Hume  to  Focock  ;  but 
Focock,  was  still  to  take  the  conveyance  and  to  pay  the  £3050  for 
the  purchase,  which  he  might  well  do,  and  had  an  interest  in 
doing,  for  the  effect  of  his  doing  so  was  to  remove  any  obstruction 
to  the  passing  of  the  bill  which  might  arise  from  Lord  Fitz- 
hardinge s  opposition  to  it. 

It  was  objected  in  the  course  of  the  argument  that  the  case,  in 
truth,  resolved  itself  into  a  case  of  a  mere  money  demand.  The 
Defendant,  it  was  said,  has  shewn  that  there  was  no  title  from 
Lord  Fitzhardinge  to  be  acquired  under  the  agreement,  and  there- 
fore there  would  be  nothing  more  to  be  done  than  to  pay  the 
£3050,  and  it  was  argued  that  the  case  ought  therefore  to  be  dealt 
with  by  leaving  the  Plaintiff  to  his  remedy  at  law.  But  that 
objection  is  entirely  put  aside  by  the  term  of  the  agreement,  that 
the  £3050  shall  be  a  charge  upon  the  lands  to  be  inclosed.  If 
the  Defendant  does  not  pay  the  £3050,  the  Plaintiff  will  get  in 
this  Court  what  he  could  not  get  in  "a  Court  of  Law — a  charge 
^  upon  the  property  for  the  £3050.    Upon  the  construction  of  the 
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agreement  I  have  not,  throughout  the  [case^  felt  any  doubt,  L.  JJ. 
but  I  watched  the  arguments  carefully  to  see  whether  my  opinion  1S66 
was  well-founded ;  and  in  the  result  I  adhere  to  the  opinion,  which  pj^jj, 
appears  to  me  to  be  the  right  one,  that  this  was  simply  a  con-  p^^opj^^ 

tract  on  the  part  of  Messrs.  Kingdon  and  Pococh  to  purchase  such   

right,  title,  and  interest  as  Lord  Fitzliardinge  had,  or  might  have, 
in  the  mudlands. 

Another  answer  which  was  attempted  to  be  given  to  this 
bill  was,  that  this  contract  was  entered  into  upon  representa- 
tions made  by  Mr.  Padwich,  as  the  agent  of  Lord  Fitzliardinge, 
that  Lord  Fitzliardinge  was  entitled  to  the  mudlands  in  question, 
and  that  those  representations  were'  proved  on  the  part  of  the 
Defendant  to  be  unfounded.  Now,  that  amounts,  in  my  view 
of  the  case,  to  nothing  more  than  this — that  the  Defendant, 
in  entering  into  the  contract,  chose  to  take  the  representations 
of  the  agent  of  the  vendor  that  the  vendor's  title  was  good,  I 
can  conceive  cases  in  which,  upon  its  appearing  that  there  was  no 
foundation  whatever  for  such  representations,  the  representations 
might  be  considered  fraudulent,  and  a  contract  entered  into  on 
the  faith  of  them  might  be  held  to  be  one  which  this  Court  would 
not  enforce.  But  the  question  in  such  cases  must,  as  I  appre- 
hend, be,  were  or  were  not  the  representations  fraudulent,  and 
known  to  be  fraudulent  at  the  time  when  they  were  made?  I 
see  no  trace  throughout  this  case  of  anything  shewing  that  at  the 
time  the  contract  was  entered  into  Mr.  Padivick  believed  that 
Ijord  Fitzliardinge  had  no  title  whatever  to  this  property.  Then, 
if  a  party  chooses  to  take  the  representations  of  an  agent  for  the 
vendor,  that  the  vendor  has  a  good  title,  I  cannot  say  that  the 
mere  fact  of  his  trusting  to  the  representation  of  the  agent  of  the 
vendor  can  amount  to  such  a  case  of  fraud  as  ^^•ill  absolve  him 
from  the  contract.  But  how  docs  this  case  really  stand  ?  It  is  in 
evidence  that  Lord  Fitzliardinge  had  for  years  claimed  to  be 
entitled  to  these  mudlands ;  and  how  then  can  it  bo  said  that 
the  representations  wliich  were  made  by  Padivich  were  fraudu- 
lent, and  tliat  the  Defendant  was  so  deceived  by  those  repre- 
sentations as  to  enter  into  this  contract,  ho  having  an  interest, 
it  must  be  remembered,  in  removing  Lord  Fitzliardinge  s  claim. 
I  believe  that  he  was  induced  to  enter  into  the  contract,  not  bv 
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L.  JJ.     the  representations,  but  by  tlie  difficnlty  which  might  have  been 
1866      thrown  in  the  way  of  the  passing  of  his  bill.    I  think  the  decree 
Hume      of  the  Yice- Chancellor  is  perfectly  right,  and  that  the  appeal  must 
be  dismissed  with  costs. 


V. 

POCOCK. 


Sir  J.  L  Knight  Bkuce,  L  J. : — 

My  view  of  the  matter  is  the  same  in  thinking  that  there  is  a 
total  absence  of  proof  of  any  fraud.  It  appears  to  me  that  the 
question  decided  by  the  Yice-Chancellor  as  to  the  admissibility  of 
the  evidence  may  remain  undecided.  I  think  it  is  not  necessary 
to  give  an  opinion  upon  that  point,  and  that  it  should  remain  an 
open  question.  How  that  had  better  be  expressed  will  be  a  matter 
for  consideration. 


Ultimately  no  variation  was  made  in  the  Vice-Chancellor's 
decree  respecting  the  admission  of  the  evidence,  and  the  appeal 
w^as  altogether  dismissed  with  costs. 


Solicitors  for  the  Plaintiff:  Messrs.  Baxter, ■  Rose,  Norton,  &  Co. 
Solicitors  for  the  Defendant :  Messrs.  Chilton^  Burton,  Yeates,  S 


Hart. 
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In  re  KAYE.  L.  jj. 

1866 


lo  if  ants'  GuarcUcm. 

Three  applications  were  made  at  the  same  time  as  to  the  guardianship  of 
infants.  One  that  Mrs,  II,,  their  maternal  grandmother,  might  be  appointed 
guardian  ;  another  for  the  appointment  of  Mrs.  A.  and  Mrs.  B.,  their  paternal 
aunts,  both  married  women ;  and  another  for  the  appointment  of  (7.,  a  friend 
of  the  family.  An  order  having  been  made  by  Stuart,  V.-C,  for  appoint- 
ing Mrs.  B.  sole  guardian  :— 

Held,  on  appeal,  that  though  the  discretion  of  the  Judge  as  to  the  choice  of 
a  guardian  ought  not  to  be  interfered  with,  except  on  very  strong  grounds, 
yet  that  this  order  ought  to  be  discharged,  and  Mrs.  H.  and  C.  appointed 
guardians,  on  these  grounds  : — that  the  appointment  of  a  married  woman  to 
be  sole  guardian  was  improper ;  that  the  Vice-Chancellor  had  not  approved  of 
Mrs.  A.,  which  had  a  bearing  on  the  propriety  of  appointing  Mrs.  B.,  who 
was  acting  with  her ;  that  the  father  had  in  his  lifetime  shewn  great  confi- 
dence in  Mrs.  II.,  and  allowed  the  children,  Avho  had  very  little  intercourse 
with  his  relations,  to  live  much  with  her;  and  that  their  mother,  whose 
.  wishes,  though  she  had  no  power  to  appoint  guardians,  ought  to  be  taken 
into  consideration,  had  made  a  will  purporting  to  appoint  Mrs.  H.  and 
C.  guardians. 

This  was  a  motion  by  w|y  of  appeal  from  an  order  of  Vice- 
Chancellor  Stuart, 

Henry  Kaye  died  on  tlie  31st  of  January,  1865,  leaving  four  infant 
children.  He  left  a  will  bequeathing  his  property  ta  his  wife  for 
life,  and  after  her  death  to  such  of  his  children  as  being  sons  or  a 
son  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters,  should  attain  that  age  or  marry,  with  no  gift  over. 
Tlie  will  contained  powers  of  maintenance  and  advancement,  but 
no  appointment  of  guardians. 

The  testator's  widow  died  in  the  follo^^•ing  November,  leaving  a 
will  made  in  the  previous  August,  by  which  she  purported  to 
appoint  John  Brownbridge,  and  her  mother,  ^S'ara/i  S^Vs^,  guardians 
of  the  children. 

The  property  of  the  inflints  produced  about  £80  a-ycar. 

On  the  9tli  of  January,  18GG,  a  summons  was  taken  out  in  the 
name  of  the  infants  by  the  above-named  Sarah  Hirst  as  their  next 
friend,  asking  that  she  might  be  appointed  guardian,  and  a  sum 
not  exceeding  £80  bo  allowed  for  their  maintenance. 


April  Y 
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L.JJ.  Before  this,  on  the  21st  of  December,  a  summons  had  been 
1866  taken  out  by  John  Furness  as  next  friend,  asking  for  the  appoint- 
In  re  ment  of  the  two  paternal  aunts  of  the  infant,  namely,  Jane,  the 
Kaye.  wife  of  John  Atkinson,  and  Lucy,  the  wife  of  E.  P.  Boothroyd,  as 
guardians,  and  for  an  allowance  for  maintenance. 

A  third  summons  was  taken  out  by  John  Brownhridge  on  the 
26th .  of  January,  asking  that  he  might  be  appointed  guardian, 
and  for  an  allowance  for  maintenance. 

A  considerable  amount  of  evidence  was  adduced  as  to  the  quali- 
fications of  the  several  parties  proposed  as  guardians.  No  per- 
-  sonal  exception  was  taken  to  Mrs.  Boothroyd,  the  only  objection 
alleged  being  that  her  husband  was  a  confirmed  invalid,  and  that 
she  had  a  large  family  of  children  and  straitened  means.  Evi- 
dence was  adduced  to  shew  that  Mrs.  AtJdnsons  husband  was  a 
drunkard  and  in  the  habit  of  using  violent  language.  As  regards 
Mrs.  Hirst,  evidence  Avas  adduced  as  to  her  having  no  means  of  her 
own.  On  the  other  hand,  strong  evidence  was  adduced  as  to.  her 
respectability  and  as  to  the  affection  she  had  shewn  to  the  chil- 
dren, who  during  the  father's  life  used  very  frequently  to  stay 
with  her,  and  since  the  father's  death  she  had  had  almost  the 
exclusive  care  of  the  two  youngeife  Mr.  Brownbridge  was  not 
related  to  the  infants,  but  had  shewn  a  kind  interest  in  them,  and 
had  induced  a  schoolmaster  to  undertake  the  education  of  the 
eldest  boy  on  very  advantageous  terms. 

The  eldest  child  was  a  girl  thirteen  years  of  age.  The  other 
three  v/ere  boys,  aged  respectively  ten,  six,  and  four. 

Yice-Chancellor  Stuart  dismissed  the  first  and  third  of  the 
three  above-mentioned  summonses^,  and  upon  the  second  (that 
taken  out  by  John  Furness)  made  an  order  appointing  Mrs. 
Boothroyd  sole  guardian  of  the  persons  of  the  infants.  The  infants, 
by  Mrs.  Hirst  as  next  friend,  now  moved  that  this  order  might  be 
discharged,  and  an  order  made  according  to  the  first-mentioned 
summons. 

,   Mr.  Bagshawe,  for  the  appeal  motion  : — 

The  appointment  of  a  married  w^oman  as  sole  guardian  is  un- 
precedented, and,  it  is  submitted,  cannot  be  supported.  The 
confidence  placed  by  the  father  in  Mrs.  Hirst,  and  the  express 
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wish  of  the  mother  that  she  and  Mr.  Brownbridge  should  be      L.  JJ. 
appointed  guardians,  make  the  appointment  of  them  jointly  the  1866 
most  desirable  step.  in  re 

Kaye. 

:   Mr.  Buchanan,  contra : — 

The  Vice-Chancellor  has  exercised  his  discretion  on  the 
subject,  and  this  Court  will  be  unwilling  to  interfere  with  it. 
The  relations  ex  ;park  paternd  are  prima  facie  the  most  proper 
to  be  appointed  guardians,  and  nothing  is  alleged  against  Mrs. 
Boothroyd,  who  has  been  appointed. 

Mr.  Bagsliawe,  in  reply. 

SiK  J.  L.  Knight  Bkuce,  L.J.  :— 

I  agree  with  the  Lord  Justice  in  thinking  that,  if  the  matter 
were  originally  before  us,  the  appointment  of  Mrs.  Hirst  jmdi.  Mrs. 
Broivnbridge  to  be  guardians  would  be  the  most  proper  appoint- 
ment. The  main  difficulty  I  have  felt  is,  that  we  are  called  upon 
to  interfere  with  the  discretion  of  a  learned  Judge,  in  a  matter 
where  the  discretion  of  a  Judge  ought  not  to  be  interfered  with, 
except  for  strong  reasons.  In  my  opinion,  however,  the  difficulty 
is  not  insurmountable,  for^  the  appointment  of  a  married  lady  to 
be  sole  guardian  raises  a  difficulty  in  the  way  of  supporting  the 
order  under  appeal,  which,  in  my  judgment,  cannot  be  surmounted. 
I  think,  therefore,  that  the  matter  ought  to  be  dealt  with  as  we 
should  have  dealt  with  it  if  coming  before  us  originally,  and  that 
Mrs.  Hirst  and  Mr.  Brownlridge  ought  to  be  appointed  guardians 
tinder  proper  conditions. 

SiE  G.  J.  Turner,  L.J.  :— 

I  also  feel  reluctant  to  interfere  with  the  discretion  of  the  Vice- 
Chancellor,  but  I  think  that  the  circumstances  of  the  case  render 
such  interference  desirable.  The  opinion  of  the  Vice-Chancellor 
appears  to  have  been  unfavourable  to  Mrs.  AtMnson,  since,  upon  an 
application  to  appoint  her  and  Mrs.  Bootliroijd  joint  guardians,  His 
Honour  has  appointed  Mrs.  Boothroyd  sole  guardian.  This  is  a  cir- 
cumstance of  some  importance,  for  it  is  evident  that  Mrs.  AtJcinso^i 
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and  Mrs.  BootJiroyd  are  acting  together,  and  anything  which  affects 
the  expediency  of  appointing  one  of  them,  has  a  bearing  on  the 
expediency  of  appointing  the  other.  It  is  clear  that  the  father 
placed  great  confidence  in  Mrs.  Hirst  during  his  life ;  the  children 
often  stayed  with  her,  especially  when  he  was  from  home,  and  they 
had  comparatively  little  intercourse  with  his  relations;  it  is  there- 
fore to  be  supposed  that  his  wish  would  have  been  for  the  children 
to  live  with  her  rather  than  with  his  sisters.  The  fact  that  the 
mother,  by  her  will,  named  Mrs.  Hirst  and  Mr.  Brownhridge  to  be 
guardians,  is  another  important  circumstance;  for,  although  a 
mother  has  no  legal  power  to  appoint  guardians,  still,  where  the 
father  ^has  expressed  no  wish,  the  Court  will  regard  her  wishes  as 
deserving  of  great  attention.  I  am  satisfied  that  it  will  be  best 
for  the  children  that  Mrs.  Hirst  and  Mr.  Brownlridge  should  be 
appointed  guardians,  upon  their  giving  proper  undertakings  as  to 
the  education  of  the  children,  and  as  to  allowing  the  father's 
relations  opportunity  of  access  to  them. 
• 

Solicitors :  Messrs.  Van  Sandau  &  Gumming ;  Messrs.  Lever  & 
Son ;  Messrs.  Underhill  &  Field. 


FRYEK  V.  DAYIES. 

Vacating  Enrolment. 

A  decree  dismissing  a  l^ill  was  taken  to  the  registrar  on  Friday  by  the 
Plaintiff's  solicitor  to  he  passed  and  entered,  and  by  arrangement  was  left 
with  the  Defendant's  solicitor  to  pass  and  enter  on  behalf  of  the  Plaintiff. 
The  Plaintift''s  solicitor  asked  for  it  at  the  office  on  the  following  Wednesday, 
but  it  was  not  to  be  found,  the  fact  being  that  the  Defendant's  solicitor  had 
obtained  it  from  the  office ;  and  the  Plaintiff's  solicitor  could  not  hear  of  it 
till  Saturday,  when  he  was  informed  by  the  Defendant's  solicitor  that  he 
had  taken  it  from  the  entering  clerks,  and  enrolled  it:  — 

Held,  that  as  the  decree  ought  not  to  have  been  delivered  to  any  one  except 
the  solicitor  who  left  it,  and  the  irregularity  had  delayed  the  Plaintiff  in  pro- 
ceeding to  an  appeal,  the  enrolment  ought  to  be  vacated. 

.1  HIS  was  an  application  by  the  Plaintiff  to  vacate  the  enrolment 
of  a  decree  dismissing  his  bill. 
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The  decree  was  pronounced  on  tlie  IGtli  of  January,  and  the  ^- 
minutes  were  delivered  out  by  the  registrar  on  the  29th.  Upon 
the  Plaintiff's  solicitor  informing  the  registrar  that  the  Plaintiff  Futer 
had  determined  to  appeal,  he  stated  that  the  Plaintiff  would  have  Davies. 
the  settling  and  passing  of  the  decree.    Some  delay  took  place  in 
making  out  the  list  of  evidence,  but  ultimately,  on  the  6th  of 
March,  the  minutes  were  settled,  and  the  Plaintiff's  solicitor  paid 
the  stamp  on  the  decree.    On  Friday,  the  9th  of  March,  the 
parties  met  before  the  registrar  for  the  purpose  of  passing  the 
decree ;  but  owing  to  a  set  of  admissions  having  been  mislaid  by 
the  clerk  of  the  Defendant's  solicitor,  the  clerk  of  the  Plaintiff's 
solicitor  left  the  original  order  with  the  Defendant's  solicitor,  who 
promised  to  search  for  and  file  the  missing  admissions,  and  j)ass 
and  enter  the  decree.    The  Defendant's  solicitor,  on  the  following- 
day,  found  and  filed  the  admissions,  and  left  the  original  order 
with  the  registrar  to  be  passed  and  entered.    On  the  Wednesday 
following,  the  Plaintiff's  solicitor  applied  at  the  entering  clerk's  seat 
for  the  decree,  but  it  could  not  be  found,  the  fact  being  that  the 
clerk  of  the  Defendant's  solicitor  had  asked  for  it  at  the  office  and 
taken  it  away ;  and  the  Plaintiff's  solicitor  could  not  obtain  any 
tidings  of  it  till  he  mentioned  the  matter  to  the  Defendant's 
solicitor  on  the  17th,  when  he  informed  him  that  he  had  taken 
it  and  enrolled  it. 

It  appeared  that  the  practice  in  the  office  was  only  to  deliver  a 
decree  to  the  solicitor  whose  name  was  indorsed  thereon,  or  to  his 
clerk.  The  Plaintiff's  solicitor  deposed  that,  having  been  prepared 
to  appeal  at  once,  he  had  considered  it  unnecessary  to  enter  a 
caveat ;  and  that,  if  the  decree  had  not  been  missing,  he  should 
have  presented  the  Petition  of  appeal  at  once.  The  clerk  of  the 
Defendant's  solicitor  deposed  that  he  considered  that  he  was 
acting  regularly  in  asking  for  the  decree,  since  it  was  he  who  had 
left  it ;  and  that  if  the  officer  had  declined  to  give  him  tlie 
original,  he  should  have  obtained  an  office  copy  and  effected  the 
enrolment. 

Mr.  Jessel,  Q.C.,  and  Mv.Everitf,  for  the  application,  contcuilod  that 
the  Defendant's  solicitor  liad  gained  an  advantage  by  irroguhirity 
in  sucli  a  way  that  though  ho  might  have  no  intention  of  acting 
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L.  JJ.  improperly,  lie  must  be  treated  as  guilty  of  mala  fides.  They 
1866       referred  to  Hill  v.  South  Staffordshire  Railway  Company  (1). 


Feyeb 

V. 

Dayies. 


Mr.  jBeavan  for  tlie  Eespondent : — 

In  order  to  vacate  an  enrolment,  there  must  be  a  case  of  mala 
fides,  or  deception,  or  a  strong  case  of  surprise:  Williams  v. 
Page  (2)  ;  Wildman  v.  Lade  (3).  Here  there  was  nothing  but 
despatch.  The  Plaintiff  ought  to  have  filed  a  caveat,  or  taken 
an  ofiice  copy  and  appealed  at  once. 

SiK  J.  L.  Knight  Beuce,  L.  J. : — 

The  mere  fact  of  the  delivery  of  the  decree  without  authority  to 
a  person  not  entitled  to  receive  it,  which  materially  interfered  with 
the  Plaintiff's  proceedings,  is,  in  my  judgment,  a  sufficient  ground 
for  vacating  the  enrolment. 

SiE  G.  J.  Turner,  LJ.  : — 

I  am  of  the  same  opinion.  It  was  tli£^  duty  of  the  entering  clerk 
not  to  deliver  the  decree  except  to  the  person  from  whom  he 
received  it.  Here  he  had  actually  received  it  from  the  Defendant's 
solicitor,  but  under  such  circumstances  that  the  Defendant's 
solicitor  can  only  be  considered  to  have  left  it  with  him  on  behalf 
of  the  Plaintiff.  I  do  not  impute  any  wrong  intention,  but  there 
was  an  irregularity  on  the  part  of  the  Defendant's  solicitor  which 
delayed  the  Plaintiff's  proceedings,  and  of  which  the  Defendant 
cannot  be  allowed  to  take  advantao'e. 

Solicitor  for  Plaintiff :  Mr.  T.  Ifarz^m. 

Solicitors  for  the  Defendant :  Messrs.  Terrell  &  Cliamherlain, 

(1)  2     J.  &  S.  230.  (2)  1  De  G.  &  J.  561. 

(3)  4  De  G.  &  J.  401. 
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Ex  :parte  BLENCOWE.  L.  jj. 

Ifi  re  BLENCOWE.  is^e 


Bankruptcy— BanJeriqdaj  Act,  1861  (24  &  25  Vid,  c.  134) — Petitioning 
.Creditor's  Debt — Decree  of  a  Court  of  Equity, 

The  obligation  to  pay  a  sum  of  money  under  an  order  of  a  Court  of  Equity 
is  merely  an  equitable  debt,  notwithstanding  the  18th  section  of  1  &  2  Yict. 
c.  110,  and  cannot  be  made  the  ground  of  a  Petition  for  adjudication  in 
bankruptcy. 

This  was  an  application  by  John  Preston  Blencowe,  to  annul  an 
adjudication  of  bankruptcy  which  had  been  made  by  Mr.  Com- 
missioner Winslow  in  London,  on  a  Petition  presented  on  the  1st 
of  January,  1866. 

The  debtor  relied  on  several  grounds  for  annulling  the  adjudi- 
cation, but  the  only  objections  to  its  validity  which  require  a 
report,  related  to  the  nature  of  the  petitioning  creditor's  debt, 
which  the  debtor  alleged  was  insufficient  to  support  the  Petition. 

The  facts  were  shortly  as  follows :  The  debtor,  with  two  other 
persons,  named  Partridge  and  Inglis,  were  appointed  trustees  of  a 
marriage  settlement,  dated  the  14th  of  February,  1837.  On  the 
oOth  of  April,  1857,  the  trustees  invested  a  sum  of  £8000,  part  of 
the  trust  funds,  on  mortgage  of  an  estate  in  Wales,  which  proved 
an  insufficient  security.  In  February,  1863,  a  bill  was  filed  by 
the  children  of  the  marriage  against  Partridge  and  Blencowe, 
charging  them  with  a  breach  of  trust  in  not  taking  sufficient  care 
to  ascertain  the  value  of  the  security,  and  seeking  to  make  them 
liable  for  the  loss. 

By  an  order  made  by  the  Master  of  the  liolls  on  tlic  20th  of 
February,  1865,  it  wa^  declared  that  Partridge  and  Bleneoive  were 
jointly  and  severally  liable  to  make  good  the  sum  of  £8000  to  the 
estate.  And  it  was  also  ordered  that  Bleneoive  should  pay  to 
Pleasance  Inglis,  the  tenant  for  life,  the  sum  of  £390,  by  way  of 
interest  on  the  sum  of  £8000  from  the  30th  of  October,  1864,  to 
the  31st  of  January,  1866,  in  four  instalments  of  £97  10s.  each,  to 
bo  paid  upon  the  30th  of  April,  the  30th  of  July,  the  ;>Oth  of 
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L.  JJ.  October,  1865,  and  the  31st  of  January,  1866.    Blencowe  paid 

186G  the  first  instalment,  but  made  default  in  the  second  and  third : 

Ex  parte  and  these  t WO  instalments  formed  the  debt  of  the  petitioning 

Blencowe.  creditor,  upon  which  the  adjudication  was  founded. 

In  re  ^ 

Blencowe.  Blencowe  was  not  a  trader,  and  was  residing  abroad  at  the  time 
when  the  Petition  was  presented.  He  applied  to  the  Commis- 
sioner to  annul  the  adjudication  on  the  grounds,  among  .others, 
that  the  petitioning  creditor's. debt  was  contracted  before  the  pass- 
ing of  the  Act  of  1861,  and  therefore  could  not  support  the  Peti- 
tion under  the  90th  section  of  the  Act,  and  also  because  it  was 
merely  an  equitable  debt.  The  Commissioner  having  refused 
the  application,  it  was  renewed  before  the  Court  of  Appeal. 

Mr.  JDe  Gex,  Q.C.,  with  whom  were  Mr.  Sargood  and  Mr.  Hannen, 
for  the  Applicant : — 

The  Commissioner  held  that  the  debt  was  founded  upon  the 
decree  in  Chancery,  and  w^as  therefore  subject  to  the  Act,  pro- 
ceeding upon  the  authority  of  Ex  j^arte  Harding  (1),  but  that  case 
has  been  reversed  in  the  House  of  Lords  *  Williams  v.  Harding  (2). 
It  is  clear  from  that  case,  as  well  as  from  principle,  that  the  obliga- 
tion to  pay  the  sum  of  £8000  dates  from  the  breach  of  trust, 
and  the  obligation  to  pay  interest  is  a  continuance  of  the  original 
contract. 

But  if  the  debt  arises  from  the  order  it  is  merely  an  equitable 
debt.  It  w^as  well  established  before  the  passing  of  the  1  &  2  Yict. 
c.  110,  that  a  decree  of  a  Court  of  equity  for  payment  of  a  sum 
of  money  founded  on  an  equitable  demand,  would  not  sustain  an 
action  at  law,  and  therefore  could  not  be  made  the  foundation  of 
a  Petition  in  bankruptcy :  Carjpenter  v.  Thornton  (3)';  Ex  jparte 
Stevenson  (4).  The  last-mentioned  statute  made  no  alteration  in 
the  effect  of  decrees  in  equity  in  this  respect.  They  were  only 
put  on  the  same  footing  as  judgments  for  the  purposes  of  the  Act 
(section  18).  The  same  observation  has  been  held  applicable  to 
rules  of  Courts  of  common  law,  which  are  classed  with  decrees  in 
equity  in  that  statute.  Th^have  not  the  effect  of  judgments  for 
all  purposes,  and  no  action  can  be  brought  upon  them :  Newton  v. 

0)12W.  E.  630.  (3)  3  B.  &A.  52. 

(2)  Law  Eep.  1  H.  L.  9.  (4)  1  Mont.  &  M.  262. 
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Boodle  (1) ;  Farmer  v.  Mottram  (2) ;  HooTcjoayton  v.  Bussell  (3) ;      L.  Jj. 
cutty  s  Archbolcl  (4).  1866 

Mr.  Bacon,  Q.C.,  Mr.  Bagley,  and  Mr.  (r.  Taylor,  for  the  petition-  Blencowe. 

in£>:  creditor : — -  ^ 

°  Blencow-e. 

The  liability  to  make  good  the  trust  fund  may  have  commenced 
when  the  breach  of  trust  was  created ;  but  the  relation  of  debtor 
and  creditor  was  not  constituted  till  the  decree  of  the  Master  of 
the  Kolls.  In  Ex  jparte  Harding  the  order  of  the  Court,  winding-  ■ 
up  the  company,  was  made  before  the  passing  of  the  Act,  and  the 
order  for  calls  was  merely  enforcing  that  liability.  But  the 
debt  in  this  case  arose  from  the  nonpayment  of  instalments  of 
interest,  which  is  a  distinct  debt  from  the  principal,  and  did  not 
accrue  before  the  interest  became  due. 

Secondly,  the  Act  of  the  1  &  2  Vict.  c.  110  entirely  alters  the 
law  of  debtor  and  creditor ;  and  one  of  the  express  alterations  is 
that  a  decree  'of  a  Court  of  equity  is  to  be  put  on  the  same 
footing  as  a  judgment  at  common  law. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

On  one  or  other  of  the  grounds  alleged,  I  am  of  opinion  that 
this  adjudication  must  be  annulled. 

Sir  G.  J.  Turner,  L.J. : — 

I  am  also  of  opinion  that  the  adjudication  must  be  annulled : 
and  I  rest  my  opinion  on  the  ground  that  this  is  merely  an 
equitable  debt. 

Solicitors  for  the  Debtol' :  Messrs.  Lawrance,  Bleivs,  &  Boyer. 
Solicitors  for  the  Creditor:  Messrs.  Terrell  &  Chamberlain, 

(1)  18  L.  J.  (C.  P.)  73.  (3)  9  Ex.  279. 

(2)  G  Man.  &  G.  084.  .   (4)  Pp.  1595,  1608,  12tli  cd. 
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L.  G.  IVIMEY  V.  STOCKER. 

and  L.  JJ. 

1865-6  ^      Tinhounders — Prescription — Easement. 


^^^186^"^^'  "  ^  ^^^^  ^^^^  from  before  the  time  of  living  memory  been  worked  by  tin- 

Aijril  21,  bounders,  according  to  the  custom  of  Cornwall,  which  enables  any  person  to 

1866  mark  out  a  piece  of  waste  ground,  the  owner  of  which  does  not  choose  to 

'  Avork  the  mines  under  it,  and  work  them  without  the  consent  of  the  owner, 

yielding  to  the  owner  a  share  of  the  proceeds.  The  bounders  had  from 
before  the  time  of  living  memory  used  for  the  purpose  of  their  works  the 
water  of  an  artificial  watercourse  arising  in  the  land  of  another  person.  The 
bounders  abandoned  the  mine  in  1856,  since  which  the  owners  had  been  in 
possession.  A  bill  by  the  owners  to  restrain  the  diversion  of  the  watercourse 
by  the  owner  of  the  land  in  which  it  rose  was  dismissed  by  Kindersley,  Y.C, 
on  the  ground  that  there  was  no  privity  of  estate  between  the  owner  and 
the  bounders,  and  that  the  owner,  therefore,  could  not  claim  an  easement  by 
prescription  on  the  ground  of  their  enjoyment  of  it: — 

Held,  on  appeal,  that,  an  injunction  ought  to  be  granted,  for  that  it  ouglit 
to  be  presumed  that  a  right  to  use  the  waters  had  been  acquired  by  arrange- 
ment with  the  owner  of. the  mine  as  well  as  with  the  bounders. 


T 


HIS  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  Yice- 
Cliancellor  Kindersley  dismissing*  their  bill,  which  was  filed  to 
restrain  the  Defendants  from  intercepting  the  flow  of  a  certain 
stream  of  water  to  the  Plaintiffs'  mines. 

The  Plaintiffs  were  the  owners  in  fee  of  certain  ancient  tin 
mines,  called  the  Beam  Mine,  Little  Goodluch  Tinworh,  and  Pit- 
moor  Tinworh,  in  CormuaU.  These  mines  were  supplied  with  a 
large  part  of  the  water  necessary  for  working  them  by  the  stream 
in  question,  which  arose  at  a  spot  about  half  a  mile  from  the 
Beam  Mine,  upon  lands  of  the  Defendant,  Mr.  Pascoe,  and  after 
passing  through  certain  pools,  or  reservoirs,  called  St.  Andrew's 
Pools,  also  situate  on  Mr.  Pascoe  s  land,  entered  the  Beam  Mine, 
which  was  at  a  short  distance  from  the  boundary  of  his  estate,  and 
then  ran  on  to  the  other  two  mines.  There  was  a  mass  of  con- 
flicting evidence  as  to  the  nature  of  this  watercourse ;  the  result 
appeared  to  be  that  it  was  an  artificial  one.  But  it  was  clearly 
shewn  that  it  had  been  in  existence  before  the  time  of  living 
memory.  There  was  a  conflict  of  evidence  as  to  whether  the 
water  came  from  a  natural  spring,  or  from  the  drainage  of  mines. 
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but  it  liacl  flowed  iinintermptedly  along  tliis  watercourse  for  a       L.  C. 
great  number  of  years.    The  watercourse  appeared  to  have  been 
made  with  a  view  of  supplying  the  Plaintiffs'  mine  with  water,  as 
the  water  would  in  its  natural  course  have  run  in  quite  another  I^'i^et 
direction.  Stocker. 

From  before  the  time  of  living  memory,  the  Beam  Mine  had 
been  worked  by  tinbounders  under  a  Cornish  custom,  according 
to  which,  if  the  owner  of  mines  under  waste  lands  does  not  choose 
to  work  them,  any  person  willing  to  do  so  may  mark  off  a  plot  of 
the  waste  land,  and  work  the  mines  under  it  without  the  consent 
of  the  owner,  yielding  to  the  owner  a  certain  proportion  of  the  ore 
gotten.  The  bounders,  from  before  the  time  of  living  memory, 
had  enjoyed  the  use  of  the  water  of  the  stream  in  question  for 
their  operations.  In  1856  the  mine  ceased  to  be  worked  by 
bounders ;  the  owners  took  possession,  and  it  was  now  worked  by 
their  licensees. 

It  is  not  uncommon  for  bounders,  instead  of  themselves  working 
the  mines  which  they  have  bounded,  to  let  them  out  to  other 
persons.  In  the  present  case  Mr.  Pascoe  had  for  some  time,  it 
did  not  appear  how  long,  been  one  of  a  body  of  adventurers  by 
whom  the  Beam  Mine  was  worked  under  the  bounders. 

The  only  question  of  law  in  the  cause  was  whether  in  these 
circumstances  the  Plaintiffs  could  claim  a  prescriptive  right  to  the 
water  in  respect  of  the  Beam  Mine.  As  regarded  the  two  other  mines^ 
.the  question  was  merely  one  of  fact,  whether  an  enjoyment  of  the 
easement  by  the  Plaintiffs  and  their  licensees,  sufficient  to  create 
a  prescriptive  title,  was  established  by  the  evidence. 

In  18()4  the  Defendant,  Mr.  Fascoe,  for  the  purposes  of  works 
belonging  to  himself  and  the  other  Defendants,  diverted  the  whole 
of  the  stream  before  it  reached  the  Beam  Mine ;  and  the  present 
bill  was  liled.  Yice-Chancellor  Kinderslei/  held  that  the  l^laintiffs 
had  not  established-  their  right  to  the  easement,  inasmuch  as  the 
bounders  did  not  derive  their  estate  from  the  owners  of  tlie  land, 
and  the  owners,  upon  the  bounders  ceasing  to  work,  did  not 
come  in  as  of  any  estate  or  interest  which  the  bounders  had.  His 
Honour  considered  that  the  owners  theretbro  couhl  not  chiim  by 
prescription  on  accou^it  of  the  enjoyment  by  the  bounders,  inas- 
mucli  as  tlie  owner,  to  support  such  a  ckini,  must  establish  that 


Tn(.:  Law  Reports, 
1  July,  IStSS. 


1865-6 

IVIMEY 
V. 

Stocker. 


398  CHANCEEY  APPEALS.  [L.  E. 

L.  0.      he  and  those  whose  estate  he  now  has,  have,  from  time  whereof  the 
and  L.  J  J.    jj^qjj^qj.j  Qf  j^^an  runneth  not  to  the  contrary,  enjoyed  the  easement 
claimed.    His  Honour  accordingly  dismissed  the  bill  with  costs. 

Mr.  Baily,  Q.C.,  Mr.  Fliear,  and  Mr.  Finder,  for  the  Plaintiffs,  in 
support  of  the  appeal : — 

The  nature  of  the  custom  of  tin  bounding  is  shewn  in  Rogers  on 
Mines  (1),  and  Rogers  v.  Brenton  (2).  The  bounders  acquire  a 
right  to  work,  but  the  lord  remains  owner  and  receives  a  com- 
pensation. It  has  been  decided  in  the  cases  that  the  lord 
is  in  actual  possession  because  he  does  not  receive  a  money  pay- 
ment but  a  part  of  the  actual  produce  :  Rogers  on  Mines  (3),  and 
cases  there  cited.  The  expression  in  one  case  is  that  "  the  lord  is 
working  by  the  ^adventurers."  If  this  be  the  true  view,  the  right 
which  the  bounders  indisputably  had  to  the  flow  of  water,  was 
acquired  by  the  lord  as  an  owner  in  possession ;  but  if  not,  the 
bounders  must  be  considered  as  licensees,  and  the  right  acquired 
enures  for  the  benefit  of  the  estate.  The  rule  as  to  prescription 
is  laid  down  in  Grimes  Digest  (4).  "  A  prescription  in  a  que 
estate  must  always  be  laid  in  the  person  who  is  seised  of  the  fee 
simple."  A  prescriptive  right  therefore  must  run  with  the  land. 
The  bounders  could  not  prescribe  for  themselves  as  they  had  only 
a  chattel  interest,  moreover  they  have  only  an  incorporeal  here- 
ditament :  Roive  v.  Brenton  (5),  and  a  person  having  only  an 
incorporeal  hereditament  cannot  prescribe :  Boe  v.  Wood  (6) ; 
Boe  V.  Alderson  (7) ;  Rogers  v.  Brenton  (2) ;  Co.  Litt.  (8) ;  which 
is  also,  shewn  by  the  forms  of  pleading:  Attorney-General  v. 
Gauntlett  (9) ;  Chittys  Pleading  (10).  But  surely  if  an  ease- 
ment has  been  uninterruptedly  enjoyed  for  centuries  there 
must  be  a  right  to  it  somewhere,  and  their  right  can  be 
nowhere  but  in  the  land,  or  it  could  not  be  enjoyed  by  different 
sets  of  bounders  in  succession  who  have  no  privity  with  each 
other.  The  authorities  are  clear  that  prescription  mu^t  be  on 
behalf  of  the  owner  of  the  fee :  Rogers  v.  Brenton  (2) ;  Barwich 

(1)  P.  347.  (6)  2  B.  &  A.  724. 

(2)  10  Q.  B.  26,  50.  (7)  1  M.  &  W.  210. 

(3)  P.  615.  .      (8)  121, 1. 

(4)  iii.  422.  (9)  3  Y.  &  J.  03. 
;      (5)  Concanen's  Ptep.  p.  80.  (10)  Vol.  ii.  p.  372,  7tli  edt, 
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V.  Matthews  (1)  ;  Wms.  Saunders  (2)  ;  Codling  v.  Johnson  (3).  The  and^L.^jj. 
Vice-Cliancellor  proceeded  on  the  ground  that  there  was  no  1865-6 
privity  between  the  lord  and  the  bounders,  but  we  submit  that  i^^y 
there  is :  Bex  v.  Ba])tist  Mill  Co.  (4) ;  Rex  v.  St.  Austell  (5) ; 
Crease  v.  Saide  (6)  ;  Rogers  v.  Brenton  (7).  Suppose,  however, 
that  there  was  no  privity,  it  would  be  a  most  absurd  technical 
rule  to  make  the  right  to  an  easement  depend  on  the  relations 
between  the  owner  and  occupier  of  the  dominant  tenement. 
The  common-sense  rule  is  that  enjoyment  by  the  occupiers 
attaches  the  easement  to  the  estate.  The  Act  2  &  3  Wm  4.  c.  71, 
supports  this  view,  for  the  preamble  shews  that  it  was  not  intended 
to  alter  the  principles  of  prescription,  but  only  to  prevent  rights 
from  being  defeated  by  shewing  that  they  had  commenced  later 
than  the  reign  of  Richard  I.,  and  the  form  of  pleadings  given  by  this 
Act  only  alleges  enjoyment  as  of  right  by  the  occupiers  without 
taking  into  account  the  relations  between  them  and  the  owners. 
The  Yice-Chancellor  appears  to  have  thought  that  if  the  bounders 
had  been  lessees,  we  should  have  had  a  good  case,  because  the  land- 
lord comes  into  the  place  of  the  lessee,  but  we  submit  that  this  is  an 
erroneous  view,  the  lessee  could  only  prescribe  in  the  name  of  the 
landlord ;  if  he  could  prescribe  in  his  own,  the  landlord  could  not 
have  the  benefit  of  the  prescription,  for  it  would  be  annexed  to  the 
chattel  interest  only.  That  the  watercourse  was  artificial  makes 
no  difference :  Gale  on  Easements  (8) ;  ArJcwright  v.  Gell  (9) ; 
Magor  v.  Chadwich  (10) ;  Wood  v.  Waud  (11) ;  Greatrex  v. 
Hayward  (12)  ;  Beeston  v.  Weate  (13)  ;  Gaved  v.  Martyn  (14).  Then 
the  Defendants  allege  that  the  easement  was  extinguished  by 
unity  of  possession.  But  j^fr.  Bascoes  acquiring  a  share  in  one  of 
the  tinbounds  could  not  affect  the  riglits  of  his  co-owners.  More- 
over acquiring  a  chattel  interest  in  the  dominant  tenement  only 
suspends  an  easement  and  does  not  extinguish  it :  Gale  on  Ease- 
ments (15)  ;  Thomas  \,  Thomas  (T()).  The  argument  of  the  other  side 

(1)  5  Taunt.  3G5.  (9)  5  M.  &  AV.  203. 

(2)  i.  349,  a.  (10)  11  Ad.  &  E.  571. 

(3)  9  B.  &  C.  933.  (11)  3  Ex.  748. 

(4)  1  M.  &  S.  012.  (12)  8  Ex.  291. 

(5)  5  B.  &  A.  693.  (13)  5  E  &  B.  986. 

(6)  2  Q.  B.  862.  (14)  14  W.  Pi.  62. 

(7)  10  Q.  B.  2G,  50.  (15)  3id  cd.  470. 

(8)  3rd  cd.  202—280.  (10)  2  K.  34. 
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founded  on  Warhurton  v.  ParJce  (1)  migbfc  haye  had  some  weight 
if  we  were  claiming  under  Lord  Tenterdens  Act,  by  reason  of  an 
enjoyment  for  twenty  years  only,  but  we  claim  at  common  law : 
Gale  on  Easements  (2). 

Mr.  Glasse,  Q.C.,  and  Mr.  Charles,  for  the  Defendants,  in  support 
of  the  decree  : — 

There  is  nothing  in  the  argument  that  the  bounders  could  not 
prescribe  because  they  had  an  incorporeal  hereditament,  their 
interest  is  a  corporeal  chattel  interest,  for  which  ejectment  -will 
lie  :  Vice  v.  Thomas  (3)  ;  Doe  v.  Alderson  (4).  The  bounders,  as  is 
shewn  in  Bogers  v.  Brenton,  have  a  right  adverse  to  the  land- 
owner, a  right  to  use  his  mine  against  his  will ;  they  do  not  come 
in  under  him  nor  does  he  on  their  ceasing  to  work  take  their 
estate.  They  have  an  estate  by  custom  independent  of  him  and 
sufficient  to  enable  them  to  acquire  an  easement  by  prescription 
for  themselves.  The  grant  must  be  presumed  to  them,  not 
to  the  landowner.  The  passage  referred  to  in  Cruise's  Digest 
cannot  be  reconciled  with  Co.  Litt,  113,  h.  The  authorities 
referred  to  on  the  other  side  as  to  copyholders  only  prescribing 
through  the  lord  are  not  applicable,  for  they  are  founded  in  this^ 
that  the  copyholder  holds  at  the  will  of  the  lord,  and  a  customary 
freeholder  who  does  not  hold  at  the  will  of  the  lord  can  pre- 
scribe in  his  own  name  :  Follet  v.  Troahe  (5).  The  reason  why 
lessees  cannot  prescribe  in  their  own  names  is  that  their  in- 
terest has  a  certain  commencement  and  termination  (6);  but 
a  bounder's  interest  may  have  continued  from  time  imme- 
morial, so  that  there  is  no  reason  why  he  should  not  pre- 
scribe in  his  own  name.  The  bounders  may  have  the  right  to  the 
water  by  custom :  Goodday  v.  Michell  (7) ;  Gateward's  Case  (8)  does 
not  apply  to  shew  the  contrary,  for  it  related  to  a  profit  a  prendre. 
The  lord  coming  in  without  privity  cannot  claim  the  benefit  of  the 
right  acquired  by  the  bounders ;  though  we  do  not  dispute  that  if 
the  bounders  were  his  lessees  he  could  do  so.    The  Plaintiff 

(1)  2H.  &K.  64.  (6)  17  Vin.  Abr.  287,  tit.  "Pre- 

(2)  3rd  ed.  144,  n.  scriptions,  Y.  17. 

(3)  Smirke's  Report.  (7)  Cr.  Eliz.  441. 

(4)  IMd.  39.  (8)  6  Eep.  59. 

(5)  2  Ld.  Eaym.  1186. 
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could  not  alleo-e  his  im'ht  in  the  form  required  at  law  :  BuUen  and      L.  c. 

and  L.  J  J. 

Lealce  Prec.  Plead.  (1).  Then  moreover  this  is  not  a  natural  ^yater- 
course  but  an  artificial  one.  Mr.  Pascoe  is  under  no  obligation  to 
continue  the  flow  of  water  from  his  old  mine :  Gaved  v.  Martyn  (2)  ; 
Gale  on  Easements  (3).  The  true  view  of  the  case  is  that  Mr.  Stocked. 
Fascoes  is  the  dominant  tenement  havin^r  a  ri2:ht  to  discharo-e 
this  water  over  the  land  of  the  Plaintiffs  without  being  bound 
to  do  so.  Wood  Y.  Waud  (4),  Gale  on  Easements  (5)  ;  and 
Briscoe  v.  Drought  (6)  shew  the  nature  of  the  rights  in  artificial 
streams  of  this  kind.  There  is  no  case  in  which  an  obligation 
permanently  to  send  on  an  artificial  stream  has  been  established. 
Mr.  Fascoes]  interest  in  the  bounds  would  extinguish  the  right, 
the  obligation  to  send  down  the  water  and  the  right  to  receive 
it  being  in  the  same  person. 

Mr.  Baily,  in  reply  : — • 

It  is  plain  that  this  channel  was  made  for  the  benefit  of  the 
mines ;  if  it  had  been  wished  merely  to  get  rid  of  the  water  of  the 
old  mine  from  which  this  water  is  said  to  come  there  would  have 
been  nothing  to  do  but  let  it  take  its  natural  course,  which,  accord- 
ing to  the  evidence,  would  have  been  in  quite  a  different  direction. 
The  case  is  quite  out  of  the  scope  of  Gaved  v.  Martyn,  ^vhere  the 
stream  was  under  the  control  of  and  discharged  solely  for  the  con- 
venience of  the  person  from  whose  mine  it  came. 


18()G,  April  2L    Loed  Clianwohtii,  L.C. : — 

The  Plaintiffs  in  this  case  arc  tenants  in  common,  in  foe  simple, 
of  three  tin  mines  in  the  parish  of  St.  Austell,  in  Cormixdl,  called 
respectively,  the  Beam  Mine,  Little  Goodluch  Timcorl;  and  Fit  moor 
TinworJc. 

These  mines  are  all  worlvcd  by  persons  deriving  title  by  license 
from  the  Plaintiffs,  to  wiioiu  they  pay  certain  stipulated  rents  or 
royalties. 

(1)  r.  487,  1st  cJ. ;  GS2,  2ik1  cel.  (4)  3  Ex.  748. 

(2)  14  W.  1{.  G2.  (5)  r.  274,  Grd  cd. 

(3)  .  P.  2C2,  3rd  cd.  (<;)  1 1  I  r.  Com.  Law  Kcp.  250,  2G0. 
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L.  0.  Up  to  tlie  month  of  September,  1864,  these  mines  or  works 
were  all  supplied  with  water  by  means  of  a  stream  flowing  from 
higher  ground  in  the  parish  of  BocJie,  belonging  to  the  Defendant 
iviMEY  Pascoe,  and  called  the  String  Filley  Old  Stream.  Pascoes  land 
Stocker.  adjoins  the  Beam  Mine,  and  the  stream  used  to  enter  the  Beam 
Mine  and  from  thence  to  pass  first  to  the  Goodluck  Tinworh  and 
then  to  the  Pitmoor  Tinworh. 

In  the  month  of  September,  1864,  the  Defendants  caused  a 
dam  to  be  thrown  across  the  stream  in  the  lands  of  the  Defendant 
Pascoe,  Sit  a  short  distance  above  the  Beam  Mine,  w^hereby  the 
water  was  entirely  diverted,  and  ceased  to  supply  any  of  the 
Plaintiff's  mines  and  works.  It  was  made  to  flow  to  certain  china 
clay  works  belonging  to  the  Defendant  Pascoe,  and  worked  by  the 
,    other  Defendants  under  license  from  him. 

The  Plaintifi*s  filed  this  Bill  on  the  8th  of  October,  1864,  against 
the  Defendants,  alleging  their  right  to  the  undisturbed  flow  of  the 
water  in  the  stream  to  and  through  their  mines  and  works,  and 
praying  for  an  injunction,  and  for  damages  in  respect  of  the  loss 
which  they  had  sustained  from  the  obstruction.  Evidence  was 
gone  into  on  both  sides  to  a  great  extent,  and  the  sole  question  for 
decision  was,  whether  the  Plaintiffs  had  succeeded  in  shewing  that 
they  were  entitled  by  way  of  easement  to  the  use  and  enjoyment 
of  the  String  Filley  Old  Stream  for  the  purpose  of  their  mines. 
That  the  water  of  that  stream  was  of  great  importance  to  the 
Plaintiffs  in  working  their  mines  could  not  be  disputed,  and  if 
therefore  they  established  by  their  evidence  the  right  which  they 
alleged,  they  were  certainly  entitled  to  the  relief  they  asked  by 
their  bill.  The  Vice-Chancellor,  however,  thought  that  the  Plain- 
tiffs failed  to  make  out  their  case,  and  on  a  motion  for  decree,  dis- 
missed their  bill  with  costs.  Against  that  dismissal  the  Plaintiffs 
have  appealed,  and  the  question  is  whether  on  the  evidence  they 
were  entitled  to  relief. 

There  are  some  points  which  seem  to  me  clear.  The  three 
mines  in  question  must  be  taken  as  having  been  ancient  mines, 
by  which  I  mean  mines  which  have  been  worked  for  a  period 
going  back  far  beyond  living  memory,  and  as  to  which  there  is 
nothing  to  shew  when  the  workings  commenced. 

I  think  it  is  also  proved  that  for  a  period  beyond  living  memory 


HELATi'IirronTS. 
1  JuLV,  lim... 


1866 

IYI3IEY 
V. 


VOL.  I]  CHANCEKY  APPEALS.  403 

the  persons  engaged  in  working  tliese  mines  have  always  liad  the  I'j^jj 
use  of  the  uninterrupted,  flow  of  the  water  in  question,  and  that 
there  is  nothing  to  shew  that  this  was  not  a  right  coeyal  with  the 
working  of  the  mines. 

If  there  had  been  nothing  more  than  this  in  the  case  there  Stocker. 
could  have  been  no  doubt  of  the  Plaintiffs'  right  to  the  relief  they 
are  seeking.  The  presumption  would  have  been  irresistible,  even 
independently  of  the  statute  2  &  3  Wm.  4,  c.  71  j  s.  2,  that  the 
owners  of  the  mines  had,  either  by  prescription  or  grant,  acquired 
a  right  to  the  easement  of  which  they  had  thus  been  in  the  en- 
joyment. But  in  answer  to  this  case  of  the  Plaintiffs  the  De- 
fendants relied  on  several  special  circumstances  in  their  favour, 
which,  they  contended,  rebutted  the  claim  of  the  Plaintiffs.  There 
was  some  evidence  offered  on  their  behalf  for  the  purpose  of 
shewing  that  the  stream  in  question  was  a  mere  modern  creation 
which  had  not  existed  long  enough  to  warrant  any  claim  either 
under  or  independently  of  the  statute.  This,  however,  was  hardly 
contended  for  at  the  Bar,  and  seems  not  even  to  have  been  noticed 
by  the  Vice- Chancellor  in  his  elaborate  and  considered  judgment, 
of  which  a  copy  has  been  put  into  our  hands.  The  evidence  is 
irresistible  to  shew  that  the  stream  has,  for  a  period  beyond  living 
memory,  flowed  in  the  same  channel  in  which  it  ran  previously  to 
the  obstruction,  and  has  constantly  been  used  for  the  purposes  of 
the  mines,  and  the  only  question  therefore  is,  what  are  the  pre- 
sumptions which,  in  point  of  law  or  fact,  this  Court  ought  to 
make. 

The  main  ground  on  which  the  Defendants  relied,  and  on  which 
alone  the  Vice-Chancellor  rested  his  judgment,  was,  that  until  the 
year  1856  the  Beam  Mine,  which  is  the  highest  mine  of  the  three, 
and  which  therefore  is  first  supplied  with  water  by  the  stream, 
was  worked,  not  by  the  owners,  but  by  tinbounders.  There  was  a 
great  deal  of  discussion  before  us  as  to  the  nature  of  the  rights 
and  interests  of  tinbounders.  But  for  the  present  purpose  it  is 
sufficient  to  say  that  by  the  custom  of  Cormvall,  which  I  assume 
to  be  valid  and  well  established,  wherever  there  are  tin  mines 
under  waste  lands,  if  the  o^Mier  or  lord  of  these  lands  does  not 
think  fit  to  work  them,  any  persons  willing  to  do  so  may,  comply- 
ing with  certain  rules,  nuu'k  off  a  definite  plot  of  the  waste  land, 
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L_.  0.      and,  witliotit  the  consent  of  the  owner,  work  the  mines  under  it, 
yielding  to  him  a  certain  proportion  of  the  produce.    Up  to  the 
year  1856,  the  Beam  Mine  had,  as  I  have  stated,  been  worked  by 
iviMEY     bounders.    When  their  workings  commenced  does  not  appear,  but 
Stocker.    the  evidence  makes  it  probable  that  it  was  in  very  remote  times. 

The  estate  or  interest  of  tinbounders  is  of  an  anomalous  character. 
They  have  a  mere  chattel,  passing  to  executors,  not  to  heirs,  and 
they  lose  all  their  interest  if  they  cease  to  work  the  mine.  Their 
title  is  not  derived  from  the  owner  of  the  land,  though  they  are 
bound  to  make  him  a  render  dependent  on  the  quantity  of  ore 
raised.  In  this  unusual  state  of  the  relation  between  the 
bounders,  who  are  practically  in  possession,  and  those  who  have 
the  title  to  the  land  and  mine,  the  question  arises  as  to  what  pre- 
sumption ought  to  be  made  as  to  any  easement  which  they  have 
enjoyed.  Ought  it  to  be  considered,  in  the  absence  of  express 
proof  as  to  its  origin,  as  a  right  conceded  to  them  as  bounders,  or 
as  a  right  belonging  to  the  land  in  which  they  are  exercising  their 
customary  privilege  of  taking  the  ore  ?  If  the  former  presumption 
ought  to  prevail,  then  it  may  follow  as  a  consequence,  that  when 
the  bounders  cease  to  work  the  mine,  the  right  which  they  had 
acquired  as  bounders  will  no  longer  exist.  If,  on  the  other  hand, 
the  presumption  to  be  made  is  that  the  right  was  one  incident  to, 
or  conferred  on  the  owners  of,  the  land,  then  the  circumstance  that 
it  cannot  be  enjoyed  by  the  same  class  of  persons  as  had  pre- 
viously profited  by  it,  leaves  the  rights  of  the  owner  of  the  soil 
unaffected.  In  the  case  of  a  stream  of  water  flowing  in  its  natural 
course,  and  not  diverted  by  the  hand  of  man,  this  question  cannot 
arise.  In  such  a  case  there  is  no  room  for  presumption.  The 
running  water  in  that  case  in  fact  forms  part  of  the  land  bounded. 
But  the  case  may  be  different  where  the  stream  is  not  a  stream 
flowing  in  its  original  and  natural  channel,  but  a  watercourse, 
formed  at  some  unknown  time,  into  which  water  has  been  diverted 
and  made  to  flow  by  the  skill  of  man.  That  this  was  the  case  as 
to  the  stream  now  in  question,  seems  to  me  to  be  tolerably  certain 
from  the  evidence.  And  the  question  therefore  isj  what,  as  to  such 
a  watercourse,  is  the  presumption  we  ought  to  make.  Ought  we 
to  presume  that  it  was  an  easement  granted  to  the  bounders,  or 
to  the  owner  of  the  soil  ?    The  Yice-Chancellor  proceeded  on 
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tlie  assumption  that  tlie  easement  must  be  regarded  as  having  L.c. 
belonged  to  the  bounders  and  not  to  the  owner  of  the  soil,  and 
consequently,  that  it  never  passed  to  the  Plaintiffs  as  owners  of 
the  mine,  for  that  they  are  not  in  any  sense  assignees  of  the 
bounders.  The  reasoning  of  His  Honour  may  be  thus  stated. 
The  rights  of  the  bounders  cannot  be  sustained  on  the  ground  of 
prescription,  for  to  support  a  right  on  such  a  ground,  the  persons 
insisting  on  it  must  have  either  in  themselves,  or  in  those  under 
whom  they  derive  title,  an  estate  in  fee  simple,  and  bounders  cer- 
tainly have  no  such  estate.  They  must  therefore  have  derived 
their  title  by  grant  to  themselves  as  bounders,  and  so  when  they 
have  ceased  to  be  bounders  the  grant  has  no  longer  any  operation. 
It  will  be  observed  that  the  reasoning  of  His  Honour  rests  entirely 
on  the  assumption  that  the  easement  in  question  ought .  to  be 
treated  as  an  easement  belonging  to  the  bounders,  and  not  to  the 
owners  of  the  mine.  But,  with  all  deference  to  the  Yice-Chan- 
cellor,  that  is  not  the  presumption  which  I  think  ought  to  be 
made. 

The  water  of  the  stream  in  question  appears  by  the  evidence  to 
be  very  important  for  the  due  working  of  the  mine.  When  the 
workings  first  began,  they,  no  doubt,  were  surface  workings,  and 
considering  how  great  the  necessity  was  for  the  water,  there  is 
strong  reason  to  think  that  no  bounding  would  have  taken  place, 
if  the  stream  had  not  then  flowed  to  and  over  the  land  bounded. 
In  that  case  the  right  must  have  been  a  right  of  the  owner  and 
not  of  the  bounder.  But  suppose  this  not  to  have  been  the  case, 
suppose  the  land  to  have  been  bounded  without  the  stream,  and 
that  afterwards  the  stream,  was  brought  to  the  lands  bounded  by 
some  arrangement  made  with  the  then  owners  of  the  adjoining 
land  in  which  it  takes  its  rise.  The  question  is  whether  we  ought 
to  presume  that  such  a  diversion  of  the  stream  ^^•as  made  by 
arrangement  with  the-  bounders  or  with  the  owner  of  the  land.  I 
strongly  incline  to  the  latter  prcsum2ition.  In  the  first  place,  I 
can  find  nothing  in  the  custom,  as  stated  in  any  of  the  books  to 
which  we  wcvq  referred,  which  would  enable  the  bounders,  invito 
domino,  to  cause  a  stream  of  water  to  be  made  to  flow  over  the 
lands  bounded.  Sucli  water  might  be  beneficial  to  the  bounders, 
but  might  be  injurious  to  the  owner  of  the  land.    Unless  there- 
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L.  c.^  fore  this  is  expressly  authorized  by  the  custom  it  could  only  be 
done  by  arrangement  with  the  owner,  and  if  so,  the  probability 
would  be,  that  what  he  was  consenting  to  for  the  convenience  of 
those  working  the  mine  should  be  so  secured  that,  if  the  workings 
Stockee.  should  be  discontinued,  he  might  have  the  benefit  of  the  arrange- 
ment. 

Though  the  bounders  do  not  derive  title  from  the  owner  of  the 
land  bounded,  although  they  have  to  some  extent  a  title  adverse 
to  his,  yet,  when  the  workings  have  commenced,  it  is  his  interest 
that  those  whp  are  engaged  in  the  work  should  have  the  best 
facilities  for  obtaining  the  largest  produce,  since  by  the  custom  he 
is  entitled  without  cost  to  a  share,  generally  a  fifteenth,  of  all  the 
ore  raised.  If  therefore  it  is  important  that  a  stream  of  water 
should  be  brought  from  adjoining  lands  for  the  use  of  the  works, 
which  cannot  be  done  without  the  consent  of  the  owner,  the  great 
probability  is  that  any  arrangement  made  for  that  object  in 
which  the  owner  has  an  immediate  and  a  possible  quasi-rever- 
sionary interest  should  be  made  with  him,  and  not  merely  with 
those  who  have  the  comparatively  uncertain  rights  of  tin- 
bounders.  I  strongly  incline,  therefore,  to  think  that  even  if  the 
question  was  one  solely  between  the  Defendant  Pascoe  and  the 
owner  of  the  Beam  Mine,  I  should  have  come  to  the  conclusion 
that  the  easement  was  the  right  of  the  owner  and  not  of  the 
bounders. 

But  here  the  question  is  between  the  Defendants  and  the 
owner,  not  only  of  Beam  Mine,  but  also  of  the  two  lower  mines  or 
tinw^orks  called  Little  Goodhich  and  Tinmoor.  These  lower  tin- 
works  have  never  been  worked  by  bounders.  They  are  worked  by 
the  Plaintiffs  themselves,  or,  which  is  the  same  thing,  by  adven- 
turers working  under  license  from  the  Plaintiffs.  The  obstruction 
made  by  the  Defendants  prevents  the  flow  of  water  to  these  lo^^  er 
works  as  well  as  to  the  Beam  Mine.  And  coming,  as  I  do  from  the 
evidence,  to  the  conclusion  that  this  flow  of  water  through  these 
latter  works  has  continued  for  a  period  exceeding  that  required  by 
the  statute,  I  am  of  opinion  that  the  owners  of  them  are  entitled 
by  way  of  easement  to  their  continuance. 

An  argument  was  addressed  to  us,  founded  on  the  alleged  unity 
of  possession  by  the  Defendant  Pascoe,  of  the  land  through 
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which  the  water  flows,  and  the  mines  and  works  which  it  serves.      L.  c. 
The  law  is  clear,  that  if  the  same  person  becomes  absolute  owner 

X866 

of  the  land  from  which  a  stream  of  water  flows,  and  also  of  the  v^v^ 
land  into  which  it  flows,  the  easement  which  the  latter  might  I^™ey 
have  claimed  is  extinguished,  and  it  was  sought  to  apply  that  Stockeb. 
principle  to  the  case  now  before  us.  The  easement  asserted,  it 
was  said,  is  an  easement  to  have  a  flow  of  water  from  the  lands 
in  the  parish  of  Boche  belonging  to  the  Defendant  Pascoe,  to  the 
Beam  Mine, — but  part  of  the  Beam  Mine  is  in  the  parish  of  BoeJie, 
and  forms  parts  of  the  lands  there  of  the  Defendant  Pascoe, — lie 
is,  therefore,  the  owner  of  part  at  least  of  the  dominant,  and  of  the 
whole  of  the  servient,  tenement, — he  is  the  owner  of  the  land, 
bound,  so  to  say,  to  supply  the  water,  and  he  is  also  owner  of  the 
lands,  or  a  part  of  the  lands,  entitled  to  insist  on  that  supply 
being  made  good.  But  this  is  a  mere  fallacy  arising  from  the 
ambiguous  use  of  words.  When  it  is  said  by  the  Plaintiffs,  that 
the  dominant  tenement,  or  rather  one  of  the  dominant  tenements, 
is  the  Beam  Mine,  the  expression  Beam  Mine  is  used  to  denote 
the  lands  which  in  time  past  were  worked  under  that  name. 
They  are  all  situate  in  the  parish  of  St  Austell,  and  have  always 
belonged  to  the  Plaintiffs,  or  to  those  under  whom  the  Plaintiffs 
derive  title.  It  is  true,  that  in  the  lapse  of  years,  probably  of 
ages,  it  has  been  found  that  the  tin  ore  ^A  orked  in  the  parish  of 
St  Austell,  under  the  lands  designated  as  the  Beam  Mine,  extends, 
in  the  bowels  of  the  earth,  up  to  and  across  the  boundary  which 
separates  the  parish  of  St.  Austell  from  the  parish  of  Boche,  and  so 
into  the  soil  and  freehold  of  the  Defendant  Pascoe.  But  thouo'h 
the  same  name  of  the  Beam  Mine  is  applied  as  \\  e\l  to  the  lands 
and  mine  of  the  Defendant  Pascoe,  as  to  the  lands  and  mine  of  the 
Plaintiffs,  yet  that  is  a  mere  matter  of  language.  The  lands  and 
minerals  of  the  Plaintiffs,  in  the  parish  of  ^S'^.  Austell,  are  as  much 
a  separate  tenement  from  those  of  the  Defendant  Pascoe,  in  the 
parish  of  Boche,  as  if  they  had  been  designated  by  different  names, 
and  had  been  situate  at  a  mile  distance  from  cacli  other.  The 
owners  of  the  minerals  in  St.  Austell  liavc  no  common  interest 
with  the  owner  of  the  minerals  in  Boche,  though  from  their 
contiguity  the  mines  may  pass  under  one  common  name.  The 
easement  insisted  on  is  a  right  to  the  stn^un  of  water  for  the  use 
Vol.  1.  2  K  1 
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L.  C.  of  the  owners  of  certain  mines  and  tinworks  in  the  parish  of 
St.  Austell,  called  respectively  the  Beam  Mine,  the  Little  Goodluch 
Timvorlc,  and  the  Pitmoor  Tinworh.  It  is  no  answer  to  such  a 
iviMEY  claim  that  the  owner  of  the  land  in  the  parish  of  Boche,  through 
Stockee.  which  the  stream  flows,  is  also  the  owner  of  mines  in  the  same 
parish  adjoining  the  mines  in  the  parish  of  St.  Austell,  in  respect 
of  which  the  easement  is  claimed.  This  is  certainly  not  a  unity 
of  possession. 

It  was  further  argued,  that  when  the  Beam  Mine  was  worked  by 
bounders,  the  Defendant  Pascoe  was  one  of  the  adventurers  work- 
ing under  them,  and  this,  it  was  said,  created  a  unity  of  posses- 
sion. He  was  at  the  same  time  the  owner  of  the  land  bound  to 
supply  the  water,  and  one  of  the  persons  for  whose  use  it  was 
to  be  supplied.  But  this  argument  is  evidently  untenable.  If 
there  were  nothing  else  to  be  said  against  it,  and  if,  instead  of 
being  one  of  twenty-nine  adventurers,  as  the  evidence  shews 
him  to  have  been,  he  had  been  the  sole  bounder  or  the  sole 
adventurer  working  under  the  bounders,  the  mere  fact  that  his 
title  to  the  easement  was  not  co-extensive  with  that  of  his  title 
to  the  land  charged  with  it,  would  be  sufficient  to  prevent  an 
extinguishment. 

I  have  adverted  to  these  questions  of  extinguishment  as  to  the 
lights  in  artificial  streams,  because  they  were  to  some  extent 
relied  on  in  argument.  The  point,  however,  mainly  relied  on  was 
that  on  which  the  judgment  of  the  Yice-Chancellor  proceeded, 
namely,  that  the  easement  insisted  on  was,  if  it  existed,  an  ease- 
ment  belonging  to  the  bounders,  which,  when  the  bounding  came 
to  an  end,  did  not  pass  to  the  owners  of  the  soil. 

I  have  already  given  my  reasons  why  I  cannot  agree  with  that 
judgment.  My  opinion  is,  that  the  Plaintiffs  are  entitled  to  the 
relief  they  pray  for.  They  are  entitled  to  their  injunction,  and 
further,  to  an  inquiry  what  damage  they  have  sustained  by  the 
obstruction  since  the  month  of  September,  1864. 

SiE  J.  L.  Knight  Bkuce,  L  J. : — 

I  respectfully  differ  also  from  the  view  of  the  Yice-Chancellor, 
and  agree  with  that  taken  by  the  Lord  Chancellor. 
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Sir  G.  J.  TuENEE,  L  J. :— ,  l.  c. 

and  L.  JJ. 

I  agree  in  opinion  with  the  Lord  Chancellor,  and  have  only  a 
few  words  to  add.  The  Defendants,  in  the  course  of  their  argu- 
ment, insisted  that  the  bounders  might  well  have  acquired  the 
right  to  the  use  of  the  water  by  custom.  They  did  not  indeed 
assert  that  there  was  any  custom  which  would  give  the  bounders 
that  right,  and  certainly,  as  has  been  already  observed  by  the 
Ijord  Chancellor,  it  does  not  appear  that  any  such  custom  exists ; 
but  they  argued  that  the  bounders  took  such  an  estate  by  custom 
as  would  support  a  grant  of  the  easement.  I  cannot,  however,  see 
how  there  could  be  a  grant  of  the  easement  in  perpetuity  to 
bounders,  amongst  whom  there  is  no  hereditary  succession.  The 
Defendants  also  attempted  to  maintain  their  case  upon  the 
ground  of  the  stream  from  which  the  water  in  question  flows 
having  originally  been  an  artificial  stream,  and  they  relied  much 
upon  the  case  of  Gaved  v.  Marty n  (1).  But  there  i-s  abundant 
authority  to  shew  that  rights  may  well  be  acquired  to  the  use  of 
water  in  streams  which  may  originally  have  been  artificial,  and 
the  case  of  Gaved  v.  Marty n  is  plainly  distinguishable  from  the 
present.  The  decision  in  that  case,  so  far  as  it  is  in  any  way 
favourable  to  the  Defendants'  case,  seems  to  have  proceeded  upon 
the  ground  that  there  had  been  no  permanent  abandonment  by 
the  miners  of  their  right  of  control  over  the  stream ;  but  in  this 
case  there  can  be  no  doubt  that  all  such  ri^-ht  of  control  has  lone 
been  abandoned. 

Solicitor  for  the  Plaintiffs :  Mr.  TJiomas  Gill 
Solicitors  for  the  Defendants  :  Messrs.  Coode,  Kingdon,  &  Cotton. 
(1)  34  L.  J.  (C.  P.)  353. 
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aBd'iu  jj.  DAVIS  V.  SHEPHEED. 

1866  Agreement — Specific  Performance — Quantity — Falsa  Demonsfratio — Boundary 
"-"^  — Mi7ies — Tenancy. 

March  7,  10, 

April  21.'  The  owners  of  land  agreed  to  demise  to  A.  the  minerals  under  it  to  the 

— —  ■  west  of  a  certain  fault  supposed  to  run  through  the  land  in  the  direction  of  a 
line  drawn  on  a  certain  plan,  the  quantity  of  the  land  being  described  as 
supposed  to  be  eighty-three  acres  or  thereabouts.  The  owners  made  a 
similar  agreement  with  B.  as  to  the  minerals  under  the  land  to  the  east  of 
the  fault,  supposed  to  contain  ninety-eight  acres  or  thereabouts.  The  fault 
was  afterwards  found  to  run  so  as  to  leave  on  the  west  eight  acres  only : — 

Held,  on  a  bill  filed  by  B.  to  restrain  A.  from  working  coal  to  the  east  or 
the  fault,  that  the  Court  would  not  in  a  suit  by  B.  for  specific  performance 
against  the  owners  have  decreed  a  demise  of  all  the  minerals  to  the  east  of 
the  fault,  and  that  he  could  not  be  deemed  in  constructive  possession,  so  as 
to  maintain  his  suit  against  A. 

Quoire,  whether  B.  was  tenant  from  year  to  year,  or  what  his  title  was,  and 
whether,  under  the  circumstances,  if  the  fault  had  run  nearly  in  the  direction 
of  the  line,  a  different  construction  would  not  have  been  given. 

Miss  E.  M.  TUBBERVILLE,  sir  a.  L.  Glyn,  and  W.  a  King, 
were,  in  1861,  joint  owners  in  fee  of  a  farm  and  lands  called 
Blaenamman  Facli  Farm,  in  the  parish  of  Aberdare,  in  the  county  of 
Glamorgan.  The  Plaintiff  Davis  was  at  that  time  working  coal 
to  the  east  of  the  farm,  the  Defendant  Shejpherd  to  the  west.  Other 
persons  were  working  coal  to  the  south,  and  from  their  workings 
it  was  supposed  that  a  certain  fault  or  dislocation  of  the  strata 
called  a  "  downthrow  fault  to  the  west,"  Or  an  "  upthrow  fault  to 
the  east,"  traversed  the  farm  in  a  direction  nearly  north  and 
south,  cutting  it  into  two  nearly  equal  parts,  as  mentioned  below. 

On  the  1st  of  September,  1861,  an  agreement  was  made  and  signed 
between  the  agent  for  the  owners  of  the  farm  on  the  one  part,  and 
Shepherd  and  D.  Evans  (who  afterwards  died)  of  the  other  j)art ; 
and  thereby  it  was  agreed  "  that  the  said  Miss  Turherville, 
Sir  G.  L.  Glyn,  and  W.  B.  King,  shall  grant,  and  the  Messrs.  ShejQ- 
herd  and  Evans  shall  take  a  lease  of  the  coal,  ironstone,  and  fire- 
clay in  and  under  a  portion  of  the  Blaenamman  Each  Farm,  situate 
in  the  parish  of  Aberdare,  which  lies  to  the  westward  of  a  down- 
throw fault  to  the  west,  sujojwsed  to  run  through  the  said  farm  in 
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the  direction  shewn  upon  the  jplan.    The  exact  quantity  cannot  at      L.  c. 
present  be  ascertained,  but  it  is  supposed  to  be  eighty-three  acres     *     •  • 
or  thereabouts."    The  agreement  also  provided  that  the  lessees 
were  to  have  power  to  take  portions  of  the  surface,  not  exceeding 
ten  acres,  for  the  purpose  of  sinking  pits  and  shafts,  constructing  Shepherd. 
railways  and  engine-houses ;  that  the  term  was  to  be  fifty  years 
from  the  1st  of  November,  1861,  at  a  certain  rent  of  £185  a  year, 
and  royalties  also  to  be  paid  on  the  coal  raised,  according  to  the 
seam  from  which  it  came ;  and  that  the  lessee  should  leave  a 
barrier  where  required  in  each  vein ;  and  contained  several  other 
provisions.    A  plan  was  annexed  to  the  agreement,  in  which  a 
straight  blue  line  was  drawn,  representing  the  supposed  direction 
of  the  fault. 

On  the  19th  of  July,  1862,  the  owners  made  an  agreement  with 
the  Plaintiff  Davis  for  a  lease  of  the  coal,  ironstone,  and  fireclay  to 
the  eastward  of  the  same  fault,  the  quantity  of  land  being  therein 
described  as  supposed  to  be  ninety-eight  acres  or  thereabouts,  and 
the  fault  being  called  "  an  upthrow  fault  to  the  east,"  which  was 
admitted  to  mean  the  same  as  "  a  downthrow  fault  to  the  west."  The 
term  was  to  be  forty  years,  at  a  fixed  rent  of  £200  and  royalties. 
A  similar  plan  was  annexed,  and  the  agreement  was  mutatis 
mutandis  nearly  in  the  same  terms  as  that  with  Shej^herd.  It  was 
in  evidence  that  Davis  had  notice  at  this  time  of  Shejjherd's 
agreement. 

No  leases  were  granted  pursuant  to  these  agreements,  but  both 
the  lessees  commenced  working  the  mines  which  they  had  agreed  to 
take,  Davis  from  his  former  works  on  the  east,  and  Shepherd  from 
his  former  works  on  the  wesfc.  Shepherd  very  soon  encountered  a 
fixult  not  running  near  the  line  marked  on  the  plan,  but  far  to  the 
west  of  it ;  so  that,  supposing  it  to  continue,  it  would  cut  off  to  the 
west,  not  eighty-three  acres,  but  only  about  eight  acres.  He,  ho^^•- 
ever,  prosecuted  his -working  through  this  fault,  and  proceeded 
to  get  the  coal  beyond  it. 

Davis  thereupon  filed  his  bill  against  Shepherd  and  the  o^^•nors  of 
the  farm,  alleging  that  this  was  the  fault  mentioned  in  the  plan, 
and  that  Davis  was  entitled  to  a  lease  of  all  the  coal  to  the  east  of 
this  fault,  and  praying  that  Shepherd  niiglit  be  restrained  from 
working  coal  to  the  east  of  this  fault,  and  for  an  account. 
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A  great  quantity  of  evidence  was  given  on  each  side,  the 
Plaintiff,  amongst  other  things,  adducing  evidence  to  shew  that  a 
fault  v^as  the  natural  and  proper  boundary  between  two  collieries, 
that  to  take  another  line  and  leave  a  fault  within  the  bounds 
of  a  colliery  would  be  contrary  to  the  rules  of  good  mining, 
and  would  render  it  necessary  to  leave  a  barrier  of  good  coal 
between  the  two  collieries,  at  a  loss  to  one  or  both,  and  to  the 
owners;  also,  that  the  owners  refused  to  let  the  coal  to  the 
Plaintiff  unless  he  took  it  up  to  this  fault. 

The  Plaintiff  moved  for  an  injunction  before  Vice-Chancelloi» 
Woody  and  the  matter  afterwards  came  on  upon  motion  for  decree, 
when  the  Yice-Chancellor  decreed  an  injunction  and  an  account, 
without  prejudice  to  any  proceeding  which  any  of  the  parties  to 
the  suit  might  take,  for  enforcing  the  specific  performance  of  the 
agreements  for  leases  (1). 

■  The  Defendants  appealed,  and  the  appeal  having  been  appointed 
to  be  heard  before  the  full  Court,  they  moved  that  they  might  be 
at  liberty  to  bring  forward  new  evidence,  discovered  by  them  since 
the  hearing.  The  Plaintiff  did  not  oppose  this,  and  a  great  deal 
of  further  evidence  was  gone,  into  on  both  sides,  the  Defendants 

If  you  have  once  got  your  boundaiy,  it 
makes  no  difference  whether  you  call 
the  land  [agreed  to  be  let  83  acres  or 
1000  acres.  The  Plaintiff  was  in  posses- 
sion ;  the  landlords  did  not  threaten  to 
turn  him  out,  and  did  not  even  say  at 
the  bar  that  they  would  file  a  bill  to  have 


(1)  May  4,  1865.  Vice-Chancellor 
Wood  said  that  he  could  not  hold  that 
there  was  any  right  in  the  Defen- 
dant. As  regarded  him,  his  limit  was 
the  fault,  which  undoubtedly  existed. 
Though  the  acreage  was  called  83  acres 
or  thereabouts,  how  could  he  say  that, 
having  a  distinct  boundary,  he  must  go 
to  the  other  side  of  it,  or  else  he  will  not 
get  his  83  acres.  That  might  be  a 
good  ground  for  him  to  resist  specific 
performance  of  his  agreement  against 
the  owner ;  but  his  construction  could 
not  be  enforced  on  others.  His  boun- 
dary was  clearly  to  be  a  fault,  though 
no  one  knew  where  it  ran.  The  Plain- 
tiff had  his  agreement,  and  was  on  the 
east  of  the  fault ;  there  was  no  oppor- 
tunity given  before  the  agreement  was 
made  of  testing  the  course  of  the  fault, 
and  all  that  was  said  was  that  the 
lessors  believed  it  to  run  in  a  certain 
direction,  in  which  they  were  wrong. 


the  agreement  rescinded ;  and  if  they 
did  not  rescind  it,  they  must  complete 
it,  and  grant  a  lease  of  the  coal  up  to  the 
fault.  Everything  had  reference  to  the 
fault.  It  might  be  doubtful  whether,  if 
the  Plaintiff  filed  his  bill  for  the  purpose, 
he  would  get  specific  performance ;  but 
he  was  in  possession,  and  could  work 
on,  unless  his  landlord  brought  eject- 
ment. There  was  a  legal  interest  in  the 
Plaintiff,  who,  until  he  was  disturbed, 
had  an  equitable  interest  also;  that 
was  strengthened  by  the  landlords  de- 
clining to  rescind  the  agreement,  and 
on  the  part  of  the  Defendants  there 
were  no  such  interests. 
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attempting  to  shew  that  the  fault  in  the  adjoining'  colliery  never  L^O. 
reached  the  JBlaenammaii  Fach  Farm  at  all,  and  that  the  fault 
through  which  SJiejpherd  had  worked  was  not  the  fault  mentioned 
in  the  agreement,  but  an  independent  fault. 

The  Attorney-General  (Sir  B.  Palmer),  Mr.  W.  IL  James,  Q.C., 
and  Mr.  Freeling,  for  the  Plaintiff : — 

It  is  clear  that  the  Plaintiff  has  the  legal  interest  in  all  the 
land  up  to  the  fault,  the  position  of  which  was  uncertain,  and  the 
Defendant  took  his  chance  of  what  his  lease  might  comprehend ; 
it  was  an  aleatory  contract,  and  each  party  took  his  chance. 
As  to  the  acreage  mentioned,  falsa  demonstratio  non  nocet  (1) : 
Llewellyn  v.  Jersey  (2).  The  evidence  is  conclusive  that  a  fault  is 
the  natural  and  proper  boundary  between  two  collieries,  and  that 
a  landowner  would  never  sanction  any  other.  The  Defendant  is 
tenant  from  year  to  year :  Boe  v.  Bell  (3) ;  Boe  v.  Amey  (4). 

Mr.  Bolt,  Q.C.,  Mr.  G.  M.  Giffard,  Q.O.,  and  Mr.  Marten,  for  the 
l)efendant  Shejplierd : — 

This  is  not  a  demise,  but  a  license  (5)  :  Boe  v.  Wood  (6) ; 
Jones  Y.Beynolds  (7) :  and  the  right  to  take  minerals  cannot  be  the 
subject  of  a  demise ;  the  Plaintiff  is  therefore  not  in  possession. 
The  imaginary  boundary  was  to  be  the  real  boundary,  subject  to 
any  trifling  deviation  which  might  be  found  in  the  course  of  the 
fault,  or  unless  a  fault  was  found  substantially  in  the  same 
direction,  but  the  agreements  were  never  intended  to  give  one 
"  man  nearly  the  -whole. 

Mr.  E.  Smith,  Q.C.,  and  Mr.  T.  E.  Hall,  for  the  Landlords,  as  to 
the  power  of  the  Court  to  interfere  in  the  case  of  trespass,  cited 
Flamanys  Case  (8) ;  Haiyh  v.  Jaggar  (9)  ;  Vice  v.  Thomas  (10). 

The  Attorney-General,  in  reply : — 

Whatever  was  the  legal  interest  in  the  Plaintiff,  it  continues 

(1)  Shcp.  Touch.  09,  101.  (('.)  2  l\     A.  72-i :  Coll.  Mines,  11. 

(2)  11  M.  &  W.  183.  (7)  4  Ad.  &  E.  805. 

(3)  5  T.  R.  471.  (8)  Cited  in  7  Vos.  303. 

(4)  12  Ad.  &  E.  47G.  (9)  2  Coll.  231. 

(5)  Shop.  Toiicli.  OC.  (10)  4  Y.  &  C.  Kx.  538. 
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li.  C.      unaltered,  and  the  landlord  lias  done  nothing  to  determine  it. 
Moreover,  it  is  clear  from  the  cases  that  this  is  an  aorreement  to 
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^^v^      demise,  and  not  a  license.    This  is  a  suit  for  an  injunction,  not  for 
■^^^^^      specific  performance.  There  is  nothing  inequitable  in  enforcing  this 
Shepherd,    agreement;  there  has  been  no  fraud;  the  Plaintiff  has  a  legal 
right,  and  why  should  it  be  taken  away  and  he  be  deprived  of  his 
remedy  ? 

This  may  be  a  case  where  the  Court  would  refuse  specific  per- 
formance of  the  agreement  to  lease,  and  leave  the  parties  to 
l^w,  but  w^hile  we  are  tenants,  we  have  a  right  to  protection. 
Where  a  tenant  from  year  to  year  applies  to  the  Court  for  pro- 
tection, what  answer  is  it  that  the  Court  would  refuse  to  assist 
him  in  getting  a  higher  title  ?  But  there  is  no  equity  between 
these  parties  at  all;  if  the  Plaintiff  is  right  the  Defendant  is 
wrong.  There  was  neither  fraud  nor  mistake ;  each  party  took  his 
chance.  The  substance  of  the  agreement  was  that  each  party 
should  take  the  coal-field,  bounded  by  its  natural  boundary,  the 
fault,  wherever  that  might  be.  The  line  on  the  plan  is  not  to 
indicate  the  boundary,  but  merely  that  the  fault  was  supposed  to 
run  in  that  direction — a  simple  statement  of  fact.  The  Defendants 
try  to  make  out  that  the  line  is  the  boundary,  which  by  the  terms 
of  the  agreement  it  clearly  was  not.  As  to  the  theory  that  if 
there  was  a  fault  substantially  in  the  direction  of  the  line  drawn, 
then  that  was  to  be  the  boundary,  and  if  not,  then  the  line,  how 
can  any  one  say  what  is  substantially  in  the  direction  of  the  line  ? 


April  21.  LoED  Ceanwoeth,  L.C,  after  stating  the  facts  of 
the  case  and  the  pleadings,  continued : — 

The  case  as  it  came  before  us  was  partly  an  appeal  and  partly 
an  original  cause.  It  was  very  fully  and  ably  argued,  and 
numerous  points  were  made  both  as  to  the  law  and  to  the  facts. 
I  have  given  the  case  my  best  attention,  and  the  result  is,  that 
I  am  unable  to  concur  in  the  view  taken  of  it  by  the  Vice- 
Chancellor.  His  Honour  considered  it  clear  that  the  Plaintiff 
was  in  possession  of  the  mine  from  the  eastern  side  of  it  up  to  the 
fault,  and  that  the  Defendant,  having  worked  through  that  fault, 
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was  a  mere  tres23asser.  I  am  unable  to  go  with  his  Honour  in  this      L.  0. 
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When  the  owner  of  real  property,  whether  surface  land  or 
minerals,  binds  himself  by  a  written  cigreement  to  grant  a  lease, 
and  suffers  his  intended  lessee,  without  a  lease,  to  take  possession,  Shepherd. 
he  must  be  understood  to  allow  the  lessee  to  take  possession  of 
all  which  he  has  engaged  to  demise.  In  the  case  of  a  demise 
of  unworked  minerals,  there  can  hardly  be  said  to  be  actual  pos- 
session of  any  part  of  them  except  of  what  the  intended  lessee  is 
actually  working;  but  I  think  that  when  the  lessor  allows  his 
intended  lessee  to  take  possession,  and  the  lessee  does  take  pos- 
session and  commences  working  accordingly,  he  must  be  con- 
sidered as  constructively  in  possession  of  all  which  the  lessor  has 
bound  himself  to  demise.  I  cannot,  however,  think  that  the  lessee 
can  be  treated  by  this  Court  as  constructively  in  possession  of  any- 
thing of  which  the  lessor  did  not  intend  to  put  him  in  possession, 
and  of  which  this  Court  shall  say  the  lessor  is  not  bound  to  grant 
a  lease.  The  result  of  granting  an  injunction  in  such  a  case 
might  be  that,  when  in  subsequent  litigation  in  this  Court  the 
question  should  arise  directly  as  to  the  extent  of  the  property  to 
be  demised,  it  would  turn  out  that  the  Court  had  improperly 
restrained  the  owner  from  dealing  as  he  thought  fit  with  his  own 
land  or  mines. 

Proceeding  then  on  this  principle,  the  question  to  be  answered 
is  this :  has  the  Plaintiff  shewn  that  the  Defendants,  the  lessors, 
are  bound  to  grant  him  a  lease  of  the  mines  under  Blaenammaii 
FacJi  Farm,  beginning  from  the  eastern  boundary  up  to  the  fault, 
through  which  the  Defendant  Shejjherd  has  been  working?  I 
think  he  has  not.  For  assuming  the  Plaintiff  to  be  right  in  saying 
that  the  upthrow  fault  to  the  cast,  through  -^hich  the  Defendants 
have  been  working,  is  the  same  fault  which  diverges  so  much  to  the 
west  before  it  venchcs  Blaenamman  as  to  leave  to  the  west  of  it  not 
eighty-three  acres,  as  marked  on  the  plan,  but  only  eiglit  acres — 
assuming,  I  say,  this  to  be  so,  I  think  this  Court  would  rofuso 
to  compel  the  intended  lessor  to  grant  a  lease  which  sliould  em- 
brace an  area  of  mine  so  very  largely  in  excess  of  that  which,  as 
is  obvious  from  the  agreement  and  the  plan,  botli  parties  con- 
templated. 
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L.  C.         It  was  said  in  argument  that  both  the  contracting  parties  knew 
there  was  uncertainty  as  to  the  extent  of  what  was  to  be  demised. 

18G6 

No  doubt  that  is  true.  But  the  amount  of  that  uncertainty  is 
indicated,  so  far  as  such  a  matter  can  be  indicated,  by  the  lan- 
Shepheed.  guage  used.  The  fault  is  said  to  be  "  supposed  to  run  in  the 
direction  shewn  by  the  line  on  the  plan."  The  exact  quantity 
cut  off  to  the  east  of  the  line  is  said  to  be  "supposed  to  be 
ninety-eight  acres  or  thereabouts."  It  is  impossible  in  such  a  case 
to  define  with  accuracy  what  latitude  can  be  allowed  as  to  the 
quantity  to  be  demised — how  much  in  enforcing  the  agreement 
the  Court  would  compel  the  lessor  to  allow  bey ond ,  ninety-eight 
acres  if  the  line  of  the  fault  should  be  proved  to  run  to  the  west 
of  the  line  shewn  on  the  plan.  It  is  impossible,  on  such  a  sub- 
ject, to  lay  down  any  general  abstract  rule,  and  if  the  deviation 
had  been  such  as  to  include  108  acres,  or  even  118  acres,  instead 
of  98  acres  to  the  east  of  the  line,  it  would  have  been  open  to  fair 
argument  that  the  excess  might  be  covered  by  the  vague  words 
"  or  thereabouts." 

But  I  do  not  feel  myself  driven  to  solve  any  such  questions  in 
the  present  case.  It  is  certain  that  neither  party  contemplated 
such  an  addition  to  the  ninety-eight  acres  as  the  Plaintiff  is  now 
contending  for.  The  lessor  had  already  agreed  to  demise  to  the 
Defendant  Shepherd  all  the  mine  to  the  west  of  the  fault  described 
as  supposed  to  be  eighty-three  acres  or  thereabouts.  This  was 
known  to  the  Plaintiff.  And  when  the  Plaintiff  entered  into  this 
agreement,  it  could  not  have  been  in  the  contemplation  of  either 
party  that  under  such  loose  and  vague  words  as  "  or  thereabouts  " 
it  could  have  been  intended  to  oblige  the  Defendant  to  accept  eight 
acres  instead  of  eighty-three  ^  acres  ;  and  I  see  no  reason  why  the 
same  principles  which  would  guide  the  Court  in  construing  words 
of  this  sort  in  an  agreement  for  sale  or  demise  of  the  surface, 
should  not  be  acted  on  when  we  are  dealing  with  minerals,  though, 
no  doubt,  there  is  in  such  subjects  more  difficulty  in  fixing  a 
boundary. 

On  this  short  ground,  I  am  of  opinion  that  the  Plaintiff  cannot, 
in  this  Court,  be  considered  as  being  constructively  in  possession 
of  any  minerals  not  coming  within  the  description  of  ninety-eight 
acres  or  thereabouts,  and  not  separated  from  the  western  border 


186G 

Davis 
r. 


YOL.  I.]  CHANCERY  APPEALS.  417 

of  Blaenamman  Fach  by  a  line  running  in  tlie  direction,  or  nearly  /"^^Jj 
in  the  direction,  of  the  line  marked  on  the  plan. 

I  have  considered  the  case  hitherto,  adopting  the  hypothesis  of 
the  Plaintiff,  that  the  fault  through  which  the  Defendant  Slie]^- 
lierd  has  pushed  his  workings  is  the  fault  intended  to  be  shewn  on  Shetueiid. 
the  plan.  But  I  desire  it  to  be  understood  that  I  am  by  no 
means  satisfied  that  this  is  the  case.  It  is  extremely  difficult  to 
appreciate  accurately  the  evidence  of  the  persons  who  describe 
the  nature  and  direction  of  the  faults  as  traced  in  the  adjoining 
mine.  But  I  concur  with  both  my  learned  brothers  in  the  opinion 
that  there  seem  to  be  very  strong  grounds  for  thinking  that  the 
fault  marked  on  the  plan  may  not  be  that  through  v/hich  the 
Defendant  SJiejpherd  has  penetrated.  In  order  to  establish  his 
title,  the  Plaintiff  was  bound  to  make  this  part  of  his  case  out,  so 
as  to  leave  no  reasonable  doubt  on  the  subject — and  he  has  failed 
to  satisfy  me  on  this  point. 

But  I  do  not  go  into  this  question  in  detail,  because,  for 
the  reasons  I  have  stated,  I  think  that,  even  if  all  this  were  made 
out  in  proof,  this  Court  cannot  treat  the  Plaintiff  as  being  con- 
structively in  possession  of  the  mine  now  in  dispute.  My  opinion 
therefore  is,  that  the  decree  we  ought  to  make  is  simply  to  dismiss 
the  bill,  with  costs. 

Sm  Gr.  J.  TuRNEK,  L  J. : — 

I  fully  concur  in  the  Lord  Chancellor's  judgment,  and  in  the 
reasons  on  which  it  is  founded,  and  I  should  not  have  thought 
it  right  to  occupy  the  time  of  the  Court  in  stating  the  reasons 
Avhich  have  led  me  to  the  same  conclusion,  had  I  not  fully  con- 
sidered the  case  and  formed  my  opinion  upon  it  before  I  was 
aware  of  the  conclusion  at  which  the  Lord  Chancellor  had  arrived. 

The  first  question  which  presents  itself  is,  what,  according  to 
the  true  construction  of  the  agreement  of  the  19th  of  July,  1S()2, 
is  the  boundary  of  the  mine  agreed  to  be  demised  to  the  Plaintiff? 
It  is  contended  for  the  Plaintiff  that  this  boundary  is  the  fault  in 
question,  through  whatever  part  of  the  farm  tliat  fault  may  run. 
It  is  not  necessary  to  consider  what  would  have  been  the  proper 
construction  of  this  agreement  if  it  had  stopped  at  the  words 
" upthrow  fault  to  the  cast" — for  tlicsc  words  arc  followed  by  a 
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L.  0.      description  of  the  fault  as  "  supposed  to  run  in  the  direction  shewn 
upon  the  plan  annexed  to  the  agreement,"  and  by  a  statement 
that  the  quantity  cannot  at  present  be  ascertained,  but  is  supposed 
Davis         })q  ninety-eight  acres  or  thereabouts,  and  the  plan  annexed  to 
Shepherd,    the  agreement  lays  down  the  direction  of  the  fault  as  leaving 
about  ninety-eight  acres  to  the  east  of  the  supposed  fault.    It  is 
argued  for  the  Plaintiffs  that  the  parts  of  the  agreement  to  which 
I  have  last  referred  amount  to  no  more  than  falsa  demonstratio  oi 
the  words  "  upthrow  fault  to  the  east,"  but  I  do  not  agree  in  that 
view.     I  think  that  the  description  of  the  property  intended 
to  be  demised  cannot  be  taken  merely  from  the  words  "  which  lies 
r  to  the  eastward  of  the  upthrow  fault  to  the  east,"  but  that  the 

following  words,  at  least  so  far  as  they  refer  to  the  supposed  direc- 
tion of  the  fault  and  as  they  refer  to  the  plan,  and  likewise  the 
plan  itself,  must  also  be  considered  as  descriptive  of  the  property 
intended  to  be  demised,  and  that  from  the  whole  description  of 
the  property,  taken  together,  it  sufficiently  appears  that  what  was 
really  intended  by  this  agreement  was  an  agreement  to  demise 
the  ninety-eight  acres  or  thereabouts  bounded  by  the  fault,  if 
fault  there  was,  in  the  direction  marked  on  the  plan ;  the  reference 
to  the  supposed  direction  of  the  fault  being  inserted  like  the 
common  words  "  more  or  less  "  in  the  description  of  parcels  in  a 
deed,  to  allow  of  any  trifling  diminution  or  increase  which  might 
be  occasioned  by  the  fault  not  running  in  the  precise  direction 
laid  down  upon  the  plan. 

It  was  further  argued  for  the  Plaintiff,  that  it  was  intended 
both  by  the  lessor  and  lessee  that  each  of  them  should  take  the 
chance  of  the  quantity  of  the  mine  to  be  included  in  the  demise,  and 
that  this  was  a  mere  matter  of  speculation  on  both  sides ;  but  this 
appears  to  me  inconsistent  with  the  whole  tenor  of  the  agreement. 
Could  it  have  been  intended  that  the  lessee  should  pay  a  dead 
rent  of  £200  a  year,  when  he  might  take  a  mere  fraction  of  the 
mines  from  the  fault  happening  to  run  nearer  to  those  mines  which 
he  was  already  in  the  occupation  of.  And  again,  how  is  this  sup- 
posed case  of  speculation  to  be  reconciled  with  the  mention  of 
.  ninety-eight  acres  or  thereabouts  in  the  agreement  and  in  the 
plan  ? 

The  view  which  I  have  thus  taken  of  the  construction  of  this 
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agreement  is,  I  think,  much  strengthened  by  reference  to  the  L.  c. 
correlative  agreement  of  the  14th  of  September,  1861,  which  indeed 
more  pointedly  illustrates  the  observations  I  have  made  ;  inasmuch 
as,  if  the  Plaintiff's  contention  be  well  founded,  and  be  applied  to 
that  agreement,  Sliejplierd  would  have  to  pay  a  dead  rent  of  £175  ^HEmERp. 
for  eight  acres  of  mine,  and  could  not  even  have  the  ten  acres  of 
surface  provided  by  that  agreement. 

I  think,  therefore,  that  the  Plaintiff's  case,  even  upon  his  own 
agreement,  cannot  be  maintained  ;  but  supposing  this  point  to  be 
open  to  more  doubt  than  it  seems  to  me  to  be,  there  are  other 
points  which,  in  my  judgment,  are  scarcely,  if  at  all,  less  fatal  to 
the  Plaintiff's  case.  The  Plaintiff  coming  into  equity  must,  as  it 
seems  to  me,  found  his  title  to  relief  upon  one  or  other  of  these 
grounds — either  upon  his  right  under  his  agreement,  or  upon  the 
footing  of  his  being  entitled  to  call  for  the  assistance  of  this  Court 
in  aid  of  a  legal  right.  If  we  look  at  this  case  with  reference  to 
the  Plaintiff's  right  under  his  agreement,  then  I  think  it  reason- 
ably clear,  for  the  reasons  which  the  Lord  Chancellor  has  stated, 
that  specific  performance  of  the  agreement  would  not  be  decreed. 
I  do  not,  however,  go  the  length  of  saying  that  this  is  a  case  in 
which  this  Court  would  set  the  agreement  aside  and  order  it  to  be 
cancelled,  as  founded  in  mistake ;  although  I  am  by  no  means 
prepared  to  say  that  the  Court  would  not  do  so,  as  the  agreement 
seems  to  me  to  have  proceeded  on  both  sides  upon  the  footing 
that  the  fault  was  supposed  to  run  in  the  direction  laid  down  upon 
the  plan,  and  it  has  subsequently  appeared  that  it  does  not  in  lact 
run  in  that  direction. 

If,  then,  the  Court  would  not  have  decreed  specific  performance 
of  this  agreement,  ought  the  Court  to  interfere  at  the  instance  of 
a  Plaintiff  claiming  under  a  title  giving  him  no  right  in  equity 
against  a  third  person  claiming  with  or  without  right  under  a  title  • 
similarly  derived  and  tinteccdently  created  ?  I  think  it  ought  not 
so  to  interfere;  for  its  interference  must  be  based  upon  some 
equitable  right  giving  title  to  such  interference. 

It  was  said  on  the  part  of  the  Plaintiff  that  the  question  whether 
he  was  or  was  not  entitled  to  have  his  agreement  pertbrmod,  was  a 
question  between  him  and  his  intended  lessors,  and  that  the  De- 
fendant Shej)herd  has  no  right  to  set  up  the  jus  tertii    But  a 
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L-  C.  Defendant  in  equity  lias  surely  a  right  to  sliew  that  the  Plaintiff 
has  no  equitable  title,  and  the  evidence  in  this  cause  satisfies  me 
that,  so  far  as  the  Plaintiff's  case  rests  upon  specific  performance, 
he  has  no  such  title.  The  fact  which  appears  upon  the  evidence 
Shefhekd.  iiiat  the  Plaintiff,  when  he  entered  into  his  agreement,  had  notice 
of  the  agreement  under  which  the  Defendant  Shepherd  holds, 
tends  I  think  very  much  to  strengthen  this  part  of  the  case  against 
the  Plaintiff. 

Then  as  to  the  Plaintiff's  right  to  call  for  the  assistance 
of  this  Court  in  aid  of  his  alleged  legal  right,  the  case  rests 
upon  this:  that  possession  having  been  given  to  him  under 
his  agreement,  he  became  tenant  from  year  to  year  upon  the 
terms  of  that  agreement.  But  assuming  that  there  would  be  a 
tenancy  from  year  to  year  in  a  case  of  this  nature,  on  which  I  give 
no  opinion,"  this  argument,  at  all  events,  involves  an  inquiry  of 
what  mines  possession  ought  to  be  considered  to  have  been  given 
to  the  Plaintiff  under  his  agreement.  This  case  of  interference 
upon  the  footing  of  a  legal  title  therefore  works  round  again,  as  it 
seems  to  me,  to  the  question  what  was  intended  to  be  demised,  as 
to  which  I  have  already  expressed  my  opinion. 

I  may  add  that,  looking  to  the  evidence  adduced  since  the  hear- 
ing before  the  Yice-Chancellor,  the  Plaintiff,  on  whom  the  onus 
jprobandi  plainly  rests,  has  certainly  not  satisfied  me  that  the  fault 
is  not  in  fact  a  distinct  and  separate  fault ;  and  I  may  further  add 
that  the  effect  of  this  decree,  proceeding  as  it  does  upon  the  as- 
sumed legal  title,'  seems  to  me  to  give  the  Plaintiff  indirectly  the 
full  benefit  of  his  agreement  according  to  his  construction  of  it, 
although  this  Court,  if  directly  applied  to  for  performance  of  that 
agreement,  would  not  in  my  opinion  have  been  justified  in  en- 
forcing it. 

•  Upon  tliese  grounds  I  find  myself  unable  to  agree  in  the  opinion 

of  the  Yice-Chancellor,  and  I  think  that  this  bill  ought  to  have 
been  dismissed,  and  dismissed  with  costs. 

SiK  J.  L.  Knight  Bruce,  L.  J. : — 

Independently  of  any  view  which  I  may  take,  the  concurrent 
opinion  of  the  Lord  Chancellor  and  Lord  Justice  is  sufficient, 
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and  the  bill  stands  dismissed.    But  I  am  bound  to  say  tliat  the 

/  and  L.  JJ. 

Plaintiff  lias  not,  in  my  opinion,  established  a  sufficiently  clear 
case  to  justify  this  Court  in  interfering.  The  case  is  too  obscure 
and  difficult  for  an  injunction,  and  the  only  course  is  to  dismiss 
the  bill.  Shepheed. 

Bill  dismissed  with  costs.    No  costs  of  the  appeal. 
Solicitor  for  the  Plaintiff:  Mr.  T.  ClarL 

Solicitors  for  the  Defendant  Shepherd :   Messrs.  Cunliffe  dt 
Beaumont. 

Solicitors  for  the  Lessors :  Messrs.  Frice,  Bolton,  <&  Fildev. 


Inrem^R'LKEJ)  &  CEANKSHAW.  i-C. 

1S06 


BanJcnqjicy — Joint  Estate — Partnership — Practice — Exceptions. 

C.  entered  into  an  agreement  with  B.  that  B.  should  buy  and  sell  goods  on 
"behalf  of  C,  and  that  the  business  should  be  carried  on  as  B.  &  Co.,  B.  being 
paid  by  a  salary  and  a  percentage  on  profits.  The  business  was  managed 
by  ii.,  but  C.  had  bought  goods  for  it.    Each  became  bankrupt : — 

Held,  that  the  book  debts  and  stock  in  trade  of  i?,  &  Co.  were  joint  estate  of 
the  two. 

On  an  appeal  coming  on  for  further  consideration,  after  the  Commissioner 
has  made  a  certificate  in  pursuance  of  a  reference,  the  finding  may  be  disputed 
without  having  been  excepted  to. 


0 


N  March  1,  18G4,  an  agreement  was  made  between  William 
Cranhshaw  and  William  Rowland,  calling  themselves  crinoline 
manufacturers,  to  the  following  effect :  that  CranhsTiaw  would 
employ  Roivland  as  his  traveller  and  superintendent  for  hftecn 
months ;  that  Boivlafid  should  purchase  goods  for  CmiiJcshaw  with- 
out commission ;  that  Boivland  should  receive  a  salary  of  £1^)0  a 
year,  and  10  per  cent,  on  the  net  profits  remaining  after  the  £150 
had  been  deducted  therefrom  ;  that  the  business  should  bo  carried 
on  under  the  firm  of  Bowland  tC*  Co. ;  and  that  on  the  1st  of  July, 
1865,  a  partnership  should  be  formed  between  them  on  certain 
terms  therein  mentioned.    Under  this  ai;-roement  a  business  was 
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L.  C.  carried  on  for  some  time.  On  March  27,  1865,  Bowlancl  was 
1866  adjudged  bankrupt,  and  on  March  28,  CranJcshaiv  was  adjudged 
In  re       bankrupt,  on  a  separate  Petition.    On  April  10,  an  order  was  made 

vesting  the  estate  of  CranJcshaw  in  the  Official  Assignee  of 
Ceankshaw.  Bowland/s  estate,  all  separate   proceedings  under  Cranhsliaws 

bankruptcy  were  stayed,  and  his  bankruptcy  was  annexed  to 

BoivlancUs. 

The  order  under  appeal  was  made  in  the  Manchester  Court  of 
Bankruptcy,  and  dated  December  21,  1865,  and  thereby  it  was 
found  (amongst  other  things),  that  there  was  joint  estate  of  the 
two  bankrupts,  consisting  of  property  acquired  by  them  in  the 
business  carried  on  by  them  as  Boivland  &  Co.,  and  that  such 
estate  was,  and  had  been,  kept  separate  and  distinct  from  the 
separate  dealings  and  transactions  of  Cranhshaw,  and  from  his 
separate  estate,  and  it  was  ordered  that  Messrs.  Shaw  &  Co.,  who 
claimed  about  £1000,  and  who  had  dealt  with  Craiikshaw 
separately,  should  be  admitted  to  prove  against  his  separate 
estate. 

Messrs.  Shaw  &  Co.  appealed  against  this  order,  and  the  grounds 
taken  by  them  at  the  bar,  on  the  appeal,  were,  that  there  was  in 
fact  no  partnership,  and  that  under  the  agreement  all  the  estate 
belonged  to  CranJcshaw,  and  was  his  separate  estate. 

The  Lord  Chancellor  on  January  27,  1866,  when  the  appeal 
was  first  heard,  made  a  reference  to  the  Commissioner  as  to  the 
estates.  The  bankrupts  were  thereupon  again  examined,  and 
other  evidence  taken  before  the  Commissioner,  who  certified  that 
there  was  joint  estate  of  the  bankrupts  in  their  partnership  or 
alleged  partnership,  and  that  the  same  consisted  of  stock  in  trade, 
machinery,  fixtures,  and  book  debts,  which  were  of  the  estimated 
value  of  £3516,  and  that  there  was  separate  estate  of  Bowland  of 
the  value  of  £29,  and  separate  estate  of  CranJcshaw  of  the  value 
of  £168. 

It  appeared,  from  the  examination  of  some  of  the  creditors,  that 
Boivland  managed  the  business  and  made  nearly  all  the  purchases, 
but  that  some  purchases  had  been  made  by  CranJcshaw,  and 
several  creditors  deposed  to  their  having  given  credit  to  the 
bankrupts  as  partners.  The  whole  of  the  capital  was  furnished 
by  CranJcshaw. 
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The  appeal  now  came  on  again  for  argument  upon  the  return  of  L.  c. 
the  Commissioner.  1866 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Swanston,  for  the  appellants,  Messrs.  uciwi!*^D 

Shaw  &  Co.,  obiected  to  the  certificate  of  the  Commissioner,  and  _ 

.  Cra^kshaw, 
argued  that  it  was  not  justified  by  the  facts.   

Mr.  W.  M.  James,  Q.C.,  and  Mr.  E.  B.  Turner,  for  the  assignees' 
objected  that  as  no  exceptions  had  been  taken,  the  finding  of  the 
Commissioner  must  be  conclusive. 

The  Lord  Chancelloe,  however,  held  that  formal  exceptions  to 
a  certificate  were  not  required  in  bankruptcy,  and  that  upon  the 
Petition  coming  on  for  further  consideration  it  was  open  to  either 
side  to  argue  that  the  return  was  not  correct  in  law  or  in  fact. 

Mr.  De  Gex,  and  Mr.  Sivanston,  then  proceeded  to  contend  that 
the  £3,516  ought  to  be  held  separate  estate  of  Cranhshatu.  He 
had  furnished  all  the  capital,  all  the  property  belonged  to  him, 
and  Bowland  was  only  his  servant  at  a  salary  until  July,  1865, 
when  he  was  to  become  a  partner.  If  there  had  been  no 
bankruptcy  Bowland  could  have  claimed  no  part  of  the  property, 
and  his  assignees  could  take  nothing  except  through  him.  No 
doubt  they  had  held  themselves  out  as  partners,  and  both  would 
be  liable  on  an  action  at  law,  but  that  had  nothing  to  do  with  the 
inference  which  the  Commissioner  had  drawn,  that  it  was  joint 
property.  The  evidence  if  anything,  was  an  attempt  to  show 
that  this  was  a  case  of  reputed  ownership,  but  even  if  that  had 
been  made  out,  in  the  present  state  of  the  law,  property  not  be- 
longing to  a  bankrupt  and  merely  in  his  reputed  ownership  did 
not^vest  in  the  assignee,  under  section  125  of  the  Act  of  1849, 
without  a  special  order :  Heslo^  v.  Balcer  (1)  ;  Quartermaine  v. 
Bittleston  (2).  The  assignee  could  only  claim  the  property 
either  as  being  in  the  reputed  ownership  of  the  two,  which  it 
was  not  on  account  of  the  previous  bankruptcy  of  Boidaiid,  or 
else  as  joint  estate,  which  it  clearly  was  not  under  the  agreement. 

Mr.  W.  M.  James,  and  Mr.  E,  B.  Turner  ;— 

We  do  not  say  that  the  case  is  within  the  125th  section,  but 

(1)  G  Ex.  740.  (2)  13  C.  B.  133. 
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L.C.      thattlie  two  bankrupts  held  out  and  represented  themselves  to 
1866      the  world  as  partners,  and  acquired  this  property  as  joint  pro- 
jJ^Te      perty,  and  that  neither  they,  nor  their  separate  creditors  who 
^Tnd^    claim  under  them,  can  be  heard  to  allege  the  contrary :  Bond  v. 
Ceankshaw.  Pittard  (1) ;  Ex  ^arte  Chuck  (2). 

Mr.  Be  Gex,  in  reply. 
LoED  Crawokth,  L.C. : — 

,  The  question  of  reputed  ownership  has  nothing  to  do  with 
this  case.  When  two  partners  are  bankrupts,  all  the  property 
must  go  in  payment  of  all  the  creditors.  In  the  adminis- 
tration of  bankruptcy  it  has  been  the  object  from  the  earliest 
times  to  apportion  the  assets  as  fairly  as  possible  between  the 
joint  and  the  separate  creditors.  There  is  often  much  difficulty 
in  doing  this  satisfactorily,  but  some  rules  have  been  clearly  laid 
down,  for  instance,  that  the  joint  property  pays  the  joint  creditors, 
and  the  separate  property  pays  the  separate  creditors.  Now  what 
is  said  here  is,  that  this  estate,  though  said  to  be  joint,  is  in 
fact  separate.  These  two  gentlemen  traded  under  the  name  of 
Bowland  &  Co.,  and  tradesmen  supplied  them  with  large  quan- 
tities of  goods,  and  then  they  became  bankrupts,  and  it  is  now 
said  that  they  were  not  partners,  and  that  the  real  agreement 
between  them  was,  that  everything  belonged  to  Cranhsliavj.  That 
is  no  reason,  and  as  Cmnkshaw  suffered  Bowland  to  trade  in  the 
name  of  the  firm,  any  persons  trading  with  him  are  entitled  to 
say  that  Bowland  &  CranJcshaw  are  the  persons  with  whom  they 
dealt,  and  that  the  goods  are  joint  goods.  This  motion  must  be 
refused,  and  with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Pritchard  &  Englejield. 
Solicitors  for  the  Assignees :  Messrs.  Johnson  &  Wetheralls, 
(1)  3  M.  &  W.  357.  (2)  8  Bing.  469. 
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Practice —  Vacating  Enrolment. 


1866 
May  24. 


Where  one  party  had  enrolled  a  decree  as  quickly  as  the  practice  of  the 
Court  would  allow,  his  knowledge  that  the  other  party  intended  to  appeal : — 
Held^  not  a  ground  for  vacating  the  enrolment. 

This  was  a  motion  by  the  Plaintiff  to  vacate  the  enrolment  of  a 
decree  made  on  the  24th  of  Kovember,  1865,  dismissing  the  bill 
with  costs.  The  facts  on  which  the  Plaintiff  relied  were,  that  on 
the  27th  of  November,  Mr.  Hocomhe,  the  Plaintiff's  solicitor, 
informed  Mr.  Fortune,  the  London  agent  of  the  Defendant's  solicitor, 
that  he  had  received  instructions  to  appeal,  and  asked  Fortune 
whether  he  thought  that  an  appeal  in  the  suit,  if  at  once  set  down 
before*the  Lord  Chancellor,  would  be  heard  before  Christmas ;  to 
which  Fortune  replied  that  he  was  not  aware  of  the  state  of  the 
Lord  Chancellor's  paper  of  causes,  but  he  thought  it  might  be 
possible.  On  the  same  day,  Fortune  attended  at  the  hearing 
of  a  summons  in  a  suit  of  Dennison  v.  Curtis,  for  an  enlar2:ement 
of  the  time  for  filing  evidence  in  that  suit  until  after  the  appeal  in 
Sill  V.  Curtis  should  have  been  heard,  and  informed  the  Chief  Clerk 
that  there  was  no  such  appeal  in  existence ;  and  when  the  Chief 
Clerk  said  that  in  that  case  he  must  dismiss  the  summons. 
Fortune  replied  it  was  not  necessary  to  do  that,  for  he  would  con- 
sent to  enlargement  of  time  until  the  20th  of  December.  On  the 
29th  of  November  Fortune,  and  Binsteed  the  Defendant's  country 
solicitor,  called  at  Hocombss  office, and  Hocomhe  said :  "I  suppose,  Mr. 
Binsteed,  you  have  heard  that  we  intend  to  appeal  in  Hill  v.  CurtisV 
to  which  Binsteed  replied :  "  Yes ;  so  Fortune  has  been  telling  me." 

The  decree  in  Hill  v.  Curtis  was  settled  on  the  5th  of  December, 
passed  on  the  7th  of  December,  and  left  for  entry  on  the  same 
day.  On  the  Otli  of  December  Fortune  obtained  the  decree  from 
the  entering  seat,  and  left  it,  and  also  the  docket  of  enrol  infant, 
with  the  Record  and  Writ  Clerk  for  examination  and  enrolment, 
and  the  decree  was  accordingly  enrolled. 

Mr.  6r.  M.  Giffard,  (i-C,  and  Mr.  Horseij,  in  support  ot  tlie  motion 
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L.  C.  to  vacate  tlie  enrolment,  argued  that  one  clear  day  was  always 
1866  allowed  to  elapse  after  a  decree  was  passed  before  it  was  given  out 
Hill  to  the  parties.  Where  a  party  having  knowledge  of  a  bond  fide 
intention  to  appeal  enrols  the  decree  with  undue  haste,  the  enrol- 
ment will  be  vacated :  Hill  v.  Bouth  Staffordshire  Railway  Com- 
pany (1). 

Mr.  Wilhock,  Q.C.,  and  Mr.  Casson,  for  one  of  the  Defendants : — - 
The  Plaintiff  should  have  entered  a  caveat  if  he  wished  for 
time  to  appeal.  To  vacate  the  enrolment  of  a  decree,  surprise  or 
mala  fides  must  be  shewn :  Wildman  v.  Lade  (2).  In  Williams  v. 
Page  (3)  there  was  irregularity.  Pearce  v.  Lindsay  (4)  was  decided 
on  the  ground  of  surprise ;  and  Stevens  v.  Guppy  (5)  because  the 
solicitor  had  been  misled.  In  Hill  v.  South  Staffordshire  Bailway 
Com;pany  there  had  been  an  assent  to  the  appeal. 

'   Mr.  C.  Hall,  for  another  Defendant. 

Mr.  Giffard,  in  reply. 

LoED  Ckanwokth,  L.  C.  : — 

The  Defendant's  solicitor  is  here  stated  to  have  proceeded 
with  undue  haste.  I  do  not  know  what  that  means.  The  Court 
lays  down  certain  rules  of  procedure,  regulating,  among  other 
things,  the  times  within  which  certain  acts  are  to  be  done; 
and  if  parties  keep  within  those  rules,  I  cannot  call  .their  so 
doing  undue  delay  or  undue  haste.  The  grounds  on  which 
the  Court  will  usually  vacate  the  enrolment  of  a  decree  are, 
if  there  has  not  been  mala  fides,  the  existence  of  something 
said  or  done  by  the  party  enrolling  which  may  have  been 
understood  as  meaning  that  he  did  not  intend  to  object  to  the 
appeal.  Now,  I  do  not  find  anything  here  which  amounts  to 
that,  for  what  took  place  on  the  three  occasions  which  were  relied 
on  in  support  of  the  application  seems  to  me  to  come  far  short  of 
any  such  meaning.    The  first  of  these  occasions  is  the  meeting  on 

(1)  2  D.  J.  &  S.  230;  10  Jur.  (4)  4  DeG.  &  J.  211;  5  Jur. 
(K  S.)  531.                                      (K  S.)  661. 

(2)  4  De  G.  &  J.  401.  (5)  T.  &  E.  178. 

(3)  1  De  G-.  &  J.  561. 
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the  27t]i  of  Noy ember,  when  the  discussion  took  place'  as  to  the  L.  0. 
probability  of  the  appeal  being  heard  before  Christmas ;  but  the  1866 
reply  of  the  Defendant's  solicitor  merely  amounted  to  saying:  "If  htt.t. 
you  appeal  I  believe  it  is  possible  the  appeal  may  be  heard  before  ^^tis 

Christmas,"  and  was  entirely  contingent.   The  second  occasion  was   

two  days  afterwards,  when  Mr.  Eocombe,  in  Mr.  Fortunes  presence, 
said  to  Mr.  Binsteed :  "  I  suppose  you  know  we  are  going  to  appeal." 
That  was  a  distinct  notice  of  an  intention  to  appeal,  but  it  goes  no 
further.  The  third  occasion  was  on  the  summons  for  an  enlarge- 
ment of  time  in  Dennison  v.  Curtis  until  the  appeal  in  this  suit 
was  heard,  when,  in  reply  to  the  objection  of  the  Chief  Clerk  to 
enlarge  the  time,  when  no  appeal  was  actually  in  existence, 
Mr.  Fortune  said  he  would  consent  to  an  enlargement  of  time  in 
Dennison  y.  Curtis.  I  cannot  say  that  I  think  all  this  can  be  inter- 
preted to  amount  to  acquiescence  on  the  part  of  the  Defendant's 
solicitor. 

Whether  in  all  the  reported  cases  the  facts  have  been  sufficient 
to  bear  out  the  conclusion  at  which  the  Court  has  arrived,  I  am 
not  prepared  to  say.  I  am  not  sure  that  I  should  have  come  to 
the  same  conclusion  to  which  the  Lords  Justices  are  reported  to 
have  come  in  the  case  of  Sill  v.  South  Staffordshire  Railway 
Company  (1),  and  whether  it  was  a  fair  interpretation  of  the  acts 
of  the  solicitor  to  consider  them  as  araounting  to  surprise,  I  do 
not  know ;  but  if  their  Lordships  considered  that  mere  knowledge 
of  an  intention  to  appeal  is  sufficient  ground  to  vacate  the  enrol- 
ment of  a  decree,  then  I  should,  with  all  deference,  say  that  I  am 
unable  to  agree  with  them. 

This  motion  will  be  refused  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Flcum  dt  Eoeomhe. 
Solicitor  for  the  Defendant :  Mr.  Fortune. 

(1)  2  ]>.  J.  &  S.  230 ;  10  Jur.  (N.  S.)  531. 
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In  re  UOTVEESAL  BANK. 

Practice — Winding-u;p — Appeal — Companies  Act,  1862,  s.  124:. 

The  restriction  of  appeals  in  section  124  of  tlie  Companies  Act^  1862,  to 
those  in  which  notice  had  been  given  within  three  weeks  after  the  making 
of  the  order  appealed  from,  does  not  apply  to  appeals  from  any  order  made  on 
the  original  Petition  for  winding-up. 

In  this  case  a  Petition  for  winding-up  a  company  called  the 
Universal  Banh,  Limited,  had  been  dismissed  by  the  Master  of 
the  Eolls,  and  the  Petitioner  presented  a  Petition  of  appeal.  The 
Lord  Chancellor's  Secretary  refused  to  receive  the  Petition  of 
appeal  because  the  124th  section  of  the  Companies  Act,  1862,  in 
giving  the  Court  jurisdiction  to  hear  re-hearings  and  appeals, 
provides  that  no  such  re-hearing  or  appeal  shall  be  heard  unless 
notice  of  the  same  is  given  within  three  weeks  after  the  order 
complained  of  has  been  made ;  and  in  this  case  the  three  weeks 
had  already  expired,  and  therefore  the  order  to  set  down  the 
appeal,  which  was  the  ordinary  notice,  could  not  be  given  within 
the  time  limited  by  the  Act. 

Mr.  Barly,  for  the  Petitioner,  now  applied  that  the  Petition  of 
appeal  might  be  received  and  answered ;  contending  that  the 
appeal  contemplated  in  section  124  was  an  appeal  from  a  pro- 
ceeding under  the  winding-up,  and  not  from  any  order  made  on 
the  original  Petition  for  winding-up.  In  re  Anglo-Galifornian 
Gold  Mining  Company  (1)  was  an  analogous  case. 

The  LoED  Chancellor  said  that  he  thought  the  principle  was 
the  same,  and  that  the  124th  section  applied  to  orders  made  under 
an  existing  order  to  wind-up,  and  not  to  orders  on  the  original 
Petition.  His  Lordship  would  direct  his  Secretary  to  receive  the 
Petition  of  appeal. 

Solicitor :  Mr.  W.  A.  Bay, 

(1)  1  Dr.  &  Sm.  628. 


L.  C. 
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In  re  MAKKS'  TEUST  DEED.  l.  jj. 

1866 


Composition  Deed — Banhruj^tcy  Act,  1861,  s.  197 — Production  of  Mortgage 

Deed.  J""^' 

The  197tli  section  of  the  Bankruptcy  Act,  1861,  giving  the  Court  power 
under  a  registered  deed  to  make  the  same  orders  as  if  the  debtor  were  bank- 
rupt, is  not  confined  to  deeds  assigning  property  of  the  debtor. 

A  creditor  of  a  debtor  who  had  executed  a  registered  deed,  not  passing  any 
property,  but  containing  a  covenant  to  pay  the  debts  by  instalments,  sum- 
moned another  creditor  to  be  examined,  and  called  upon  him  to  produce  a 
mortgage  deed  which  he  held  on  part  of  the  debtor's  property : — 

Eeldy  that  production  ought  to  be  ordered. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Holroyd, 
that  the  Appellant  was  bound  to  produce  a  mortgage  deed. 

By  a  deed,  dated  the  5th  of  January,  1865,  and  expressed  to  be 
made  between  David  Marks  of  the  one  part,  and  the  several  per- 
sons whose  names  and  seals  were  thereto  subscribed  and  affixed, 
and  all  other  persons  whether  assenting  to  the  deed  or  not, 
being  creditors  of  Marks,  of  the  other  part,  Marks  covenanted  with 
the  creditors  to  give  each  of  them  eight  promissory  notes,  each  note 
being  for  2s.  6d.  in  the  pound  on  the  creditor's  debt,  such  notes 
to  be  payable  at  intervals  of  six  months ;  and  the  assenting  cre- 
ditors covenanted  with  Marks  to  receive  the  notes  in  full  satisfac- 
tion of  their  respective  debts,  and  not  to  take  any  proceedings 
against  him  until  default  should  be  made  in  payment  of  some  of 
the  notes. 

This  deed  was  registered  under  the  Bankruptcy  Act,  1861, 
s.  192. 

In  1859  Marks,  who  was  a  printseller,  had  borrowed  from  a  Mr. 
Hendriks  £2,500,  and-  for  securing  the  repayment  had  given  him  a 
bond,  and  also  deposited  with  him  a  large  quantity  of  engraved 
copperplates,  with  a  written  moniorandum  of  deposit.  Some  of  the 
plates  were  from  time  to  time  lent  by  Hendriks  to  Marks  that  he 
might  take  impressions  from  them,  and  ultimately  Marks  got  the 
whole  into  his  hands.  At  the  time  when  the  composition  deed 
was  executed  a  considerable  sum  remained  duo  (o  the  executors  of 
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L.  JJ.     Hendrihs,  who  had  died  in  the  meantime,  and  none  of  the  plates 
1866.      were  in  their  possession. 

In  re  The  executors  of  Hendriks,  in  May  and  October,  1865,  had 
Trust  Heed  summoned  and  examined.    He  stated  that  he  had  pledged 

  the  plates  to  Messrs.  Dickenson  &  Co,  by  way  of  security.  The 

executors  then  obtained  a  summons  against  them. 

On  the  2nd  of  May,  1866,  Mr.  Barlow,  a  member  of  the  firm  of 
Dickenson  &  Co.,  attended  in  pursuance  of  the  summons,  and  wa 
examined.  He  admitted  that  Marks  had  deposited  with  them 
more  than  fifty  plates.  He  said  that  he  had  not  had  the  plates 
valued,  and  had  no  notion  of  what  was  their  value,  and  had  no 
belief  as  to  whether  they  were  of  greater  value  than  £5,000.  He 
was  then  asked  how  much  money  he  and  his  firm  had  advanced 
to  Marks  on  the  security  of  the  plates  in  their  possession.  This 
question  he  refused  to  answer.  He  further  stated  that  the  firm 
held  a  mortgage  deed  and  some  deposit  agreements  relating  to  the 
plates,  but  refused  to  produce  any  of  them. 

The  Eegistrar  before  whom  the  examination  took  place  held 
that  the  witness  was  bound  to  answer  the  question  and  produce 
the  documents.  The  case  was  then  brought  before  the  Commis- 
sioner, and  the  examination  continued  before  him,  when  Mr.  Bar- 
low persisting  in  his  refusal,  the  matter  was  brought  before  the 
Lords  Justices. 

Mr.  Bacon,  Q.C.,  Mr.  Bobertson  Griffiths,  and  Mr.  North,  for 
Barlow: — 

;  Even  if  assignees  in  bankruptcy  could  have  compelled  produc- 

tion of  this  deed,  it  does  not  follow  that  the  creditor  in  the  present 
ease  can.  The  197th  section  cannot  be  construed  as  giving  every 
creditor  all  the  rights  which  assignees  in  bankruptcy  would  have 
had.  The  powers  which  this  section  gives  are  to  be  very  cau- 
tiously exercised :  Ex  ^arte  Alexander  (1).  Assignees  in  bank- 
ruptcy in  whom  all  the  property  of  the  bankrupt  is  vested 
stand  in  a  very  different  position  from  creditors  under  a  deed  like 
this,  which  gives  them  no  specific  lien  on  the  debtor's  property, 
so  that  they  cannot  have  any  right  to  an  inquiry  as  to  it.  Ex 

\  jparte  Caldecott  (2),  is  relied  on  against  us,  but  an  exception  to  the 

(1)  1  D.  J.  &  S.  311.  (2)  Mont.  55. 
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general  rule  that  a  mortgagee  is  not  bound  to  show  his  deeds  until  L.  JJ. 
he  is  paid  off  is  not  to  be  extended,  and  the  197th  section  does  1866. 
not  apply  where  there  is  no  property  to  be  administered. 

Maeks' 

Mr.  Be  Gex,  Q.O.,  and  Mr.  Beed,  for  EendriJcs'  executors :~  TrustDeed/ 

We,  as  creditors,  are  entitled  to  full  information  as  to  the 
debtor's  affairs^  in  order  to  see  whether  the  deed  is  assented  to  by 
the  requisite  number  of  creditors,  whether  it  is  a  reasonable  deed, 
and  whether  there  is  any  secret  arrangement  which  would  prevent 
its  being  binding.  The  197th  section  applies  to  all  creditors, 
whether  they  have  assented  to  the  deed  or  not:  Exjparte  Brooks  (1). 
The  189th  section  gives  extensive  powers  of  summoning  and  ex- 
amining. In  bankruptcy  a  creditor  can  summon  anybody  to  be 
examined :  Coo^per  v.  Harding^  (2) ;  and  the  197th  section  intro- 
duces the  same  power  under  a  composition  deed :  Ex  jparte 
Alexander  (3) ;  Semming  v.  Pugh  (4).  The  information  which 
this  inquiry  may  elicit  may  be  material  for  ascertaining  whether 
the  deed  is  valid.  If  the  state  of  the  assets  is  such  that  the 
debtor  could  readily  pay  20g.  in  the  pound  at  once,  a  deed  like 
this  could  not  bind  non-assenting  creditors.  Ex  joarte  Caldecott  is 
directly  in  our  favour,  and  has  always  been  followed. 

Mr.  North,  in  reply : — 

The  examination  is  carried  on  for  a  purpose  wholly  alien  to  the 
objects  of  bankruptcy,  being  merely  for  the  purpose  of  enabling 
Hendrichs'  executors  to  set  up  their  security  against  ours. 


Sir  J.  L.  Knight  Bruce,  L.J. : — 

In  a  matter  connected  with  bankruptcy,  in  which  the  learned 
Commissioner  undoubtedly  had  jurisdiction,  he  had  before  him  a 
person  examining  and  persons  examined  on  matters  connected 
with  the  estate  to  bo  administered.  In  the  course  of  the  questions 
put  before  the  Commissioner,  one  question  was  put  which  related 
to  the  production  and  inspection  of  a  deed  in  the  possession  of  one 
of  the  parties  under  examination.  The  possession  of  the  deed  was 
admitted.    It  was  alleged  by  one  of  the  persons  examined  that 

(1)  33  L.  J.  (Bky.)  41.  (3)  1  D.  J.  &  S.  311. 

(2)  7  Q.  13.  928.  (4)  1  N.  11.  239. 
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Jj  J  J.     the  deed  bore  on  the  subject  in  dispute,  and  if  produced  would 
,  1866      throw  light  on  it.    This  was  hardly  denied,  but  it  was  urged 
that  it  related  merely  to  a  debt  due  to  one  of  the  persons  under 
TEtraT^DEED  ©x^^i^^tion,  and  therefore  ought  not  to  be  produced.    I  cannot 

  agree  with  this  on  the  ground  of  principle,  practice,  or  precedent. 

One  of  the  persons  before  the  learned  Commissioner  had  in  his 
possession  an  instrument  relating  to  property  of  his  own,  but  con- 
taining material  information  as  to  the  rights  of  other  parties,  and 
I  think  the  Commissioner  was  quite  right  in  holding  that  it  ought 
to  be  produced. 

'  Sir  G.  J.  TuENER,  L.J. : — 

On  the  opening  of  this  case  I  felt  great  difficulty,  for  I  could 
not  at  first  sight  see  how,  under  a  mere  composition  deed  contain- 
ing only  a  covenant  to  pay  the  debts  by  instalments  and  passing 
no  property,  it  could  be  material  to  a  creditor  to  have  an  inquiry 
made  into  the  property  of  the  debtor.  What  the  creditors  take 
under  such  a  deed  is  merely  the  covenant  of  the  debtor,  and  in 
ordinary  cases  persons  taking  such  a  covenant  would  have  no  right 
to  an  account  of  the  debtor's  assets.  I  perhaps  felt  the  more  diffi- 
culty in  the  case  on  the  ground  of  the  objection  which  Courts  of 
Equity  have  always  had  to  compelling  a  mortgagee  to  produce 
his  deeds.  But  the  argument  has  satisfied  me  that  it  might 
be  material  to  the  creditors  to  have  production  of  the  mortgage 
deed,  for  its  production  might  end  in  showing  the  security  to 
be  invalid,  and  this,  by  altering  the  amount  of  the  assets, 
might  bear  on  the  question  whether  the  composition  deed  was 
a  reasonable  one.  The  real  question,  however,  is,  whether  the 
statute  has  given  the  creditor  a  right  to  call  for  the  produc- 
tion of  the  mortgage  deed.  Now,  I  think  that  under  the 
197th  section  the  rights  of  a  creditor  under  a  deed  such  as  the 
present  are  the  same  in  this  respect  as  they  would  be  in  bank- 
ruptcy. No  doubt  the  greater  part  of  that  section  refers  to  deeds 
by  which  an  assignment  of  property  is  made,  but  the  introductory 
part  of  it  refers  to  all  such  deeds  as  are  mentioned  in  section  192, 
and  the  concluding  sentence,  "except  where  the  deed  shall  ex- 
pressly provide  otherwise  the  Court  shall  determine  all  questions 
arising  under  the  deed  according  to  the  law  and  practice  in  bank- 
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ruptcy  so  far  as  they  may  be  applicable,  and  shall  have  power  to      L.  J  J. 
make  and  enforce  all  such  orders  as  it  would  be  authorized  to  do  1866 
if  the  debtor  in  such  deed  had  been  adjudged  bankrupt  and  his      j,^  j-e 
estate  were  administered  in  bankruptcy,"  contains  nothing  to  re-  teis^^^ed 

strict  it  to  deeds  containing  an  assignment  of  property.    I  there-   

fore  cannot  see  how  to  avoid  the  conclusion  that  the  Court  has 
power  to  order  production  of  this  mortgage  deed,  unless  it  be  held 
that  it  would  not  have  that  power  in  bankruptcy.  But  I  think 
that  according  to  the  case  of  Ex  joarfe  Caldecott  (1),  production  of 
the  deed  would  have  been  enforced  in  bankruptcy.  I  am  of 
opinion,  therefore,  that  the  learned  Commissioner's  view  was  right, 
though  I  come  to  the  conclusion  with  some  reluctance,  as  I  am 
unwilling  to  compel  mortgagees  to  produce  their  title  deeds. 

Solicitors  for  the  Appellant :  Messrs.  HawMnSj  Bloxam,  Pater  son, 
&  Power. 

Solicitors  for  the  Eespondents :  Messrs.  Walter  &  Moojen. 


In  re  LONDON,  HAMBUEG,  AND  CONTINENTAL  l.  jj. 

EXCHANGE  BANK.  i866 


EMMERSON'S  CASE. 
Winding-ujJ — Transfer' — Contract — Coiwpanies  Act,  1SQ2,  s.  153. 

Under  the  Companies  Act,  3862,  the  Court  has  a  discretion  to  make  valid 
any  dealings  with  shares  betv;een  the  presentation  of  a  Petition  for  winding- 
up  and  the  order  made  upon  it,  but 

Held,  reversing  the  order  of  the  Master  of  the  Piolls,  that  an  agrcenicnt  for 
the  sale  of  shares  in  a  company,  entered  into  in  ignorance  that  a  Petition 
for  winding-up  the  company  had  been  presented,  was  not  enforceable  or 
valid,  so  as  to  make  the  purchaser  a  contributory. 

Mb.  EMMERSON,  the  appellant,  had  in  two  cases  bought 
shares  in  the  London,  Kamhurg,  and  Continental  Exchange  Bank 
(Limited),  after  a  Petition  for  winding-up  that  company  had  been 
presented,  both  he  and  his  vendors,  Mr.  Ward  and  Colonel  Tomhs, 
being  in  ignorance  of  that  fact.    The  Master  of  the  Eolls  had 

(1)  Mont.  55. 
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L.J  J.      placed  Mr.  JEmmerson  on  the  list  of  contributories  in  respect  of" 

1866      these  shares.    The  facts  and  arguments  are  fully  reported  (1). 

Emmekson's      Ml"-  Emmerson  now  appealed. 
Case. 

"  Mr.  BaggaUay,  Q.C.,  and  Mr.  E.  K.  Kardake,  for  Mr.  Emmerson  :— 
On  the  ordinary  principles  of  law  and  equity,  a  contract  to  sell 
shares,  entered  into  in  ignorance  that  the  company  was  defunct, 
could  not  be  enforced,  and  the  Comjpanies  Act,  1862,  makes  no 
difference.  The  Act  says  that  some  transfers  shall  be  void,  but 
does  not  make  any  contract  good  which  would  be  bad  otherwise. 

Mr.  Everitt,  for  Colonel  Tombs,  one  of  the  vendors,  said  that 
Emmerson  bought  as  a  speculator,  and  took  his  chance  as  to  what 
might  be  the  position  of  the  company,  and  referred  to  section  84 
and  section  114  of  the  Act,  which  were  controlled  by  section  153. 
The  company  was  not  dissolved  until  the  final  order. 

Mr.  E.  B.  Turner,  for  Mr.  Ward,  the  other  vendor,  said  that  the 
Court  had,  under  section  153,  the  option  to  allow  the  transfer  or  not. 
These  are  not  like  dealings  in  houses  or  lands,  but  like  dealings  in 
a  mine,  which  may  be  exhausted  or  filled  with  water  at  the  time, 
and  yet  the  sale  would  be  good:  Norway  v.  Bowe  (2);  Cheale  v. 
Kenward  (3). 

Mr.  Selwyn,  Q.C.,  and  Mr.  BoxburgJi,  for  the  official  liquidator, 
made  no  objection  to  the  transfer. 

Mr.  Baggallay,  in  reply. 


June  30.    Sir  G.  J.  Turner,  L.  J.  :— 

In  these  cases  a  registered  owner  of  shares  in  the  company  sold 
the  shares  after  a  Petition  to  wind  up  the  company  had  been  pre- 
sented, but  before  it  had  been  advertised,  and,  of  course,  before  any 
order  to  wind  up  the  company  had  been  made. 

The  sales  were  in  all  respects  hona  fide  sales.  Neither  the 
vendor  nor  the  purchaser  had  notice  that  the  Petition  to  wind  up 

(1)  Law  Kep.  2  Eq.  231.         (2)  19  Yes.  159.         (3)  3  De  G.  &  J.  27. 
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had  been  presented,  and  the  purchase  moneys  were  paid  and  the      L.  JX 
transfers  were  executed  by  the  vendors  and  delivered  to  the  pur-  1866 
chaser,  but  the  purchaser  had  not  been  put  upon  the  register  when  Ejimeeson's 
the  order  to  wind  up  the  company  was  made.    In  settling  the  list  ^jff.* 
of  contributories  under  the  order  to  wind  up,  the  Master  of  the 
Eolls  has  put  the  purchaser  of  the  shares  upon  the  list  in  the 
place  of  the  registered  owners,  and  the  purchaser  has  appealed 
from  these  orders. 

Several  points  were  raised  and  argued  upon  the  appeal :  first, 
that  the  153rd  section  of  the  Comjpanies  Act  of  1862,  on  which 
the  Master  of  the  Eolls  proceeded,  applies  only  between  the  com- 
pany and^the  shareholders,  and  that  it  was  for  the  protection  of  the 
company  only,  and  does  not  apply  to  cases  like  the  present :  and, 
secondly,  that  assuming  that  section  to  apply  between  individual 
shareholders,  the  discretion  given  by  it  has  been  improperly  exer- 
cised by  the  Master  of  the  KoUs. 

Upon  the  first  of  the  points  it  is  not,  in  my  judgment,  after 
having  given  the  case  much  consideration,  necessary  for  me  to 
give  any  opinion ;  but  as  the  point  is  one  of  much  importance,  it 
may  be  right  for  me  to  say  that  I  see  no  reason  to  think  that  the 
Master  of  the  Eolls  had  not  full  authority  to  deal  with  these  cases 
under  this  section.  This  section  plainly  refers  to  the  Sith  section, 
and  in  terms  refers  to  transfers  of  shares  and  to  alterations  in  the 
status  of  members  of  the  company ;  and  having  regard  to  the  fact 
that  the  rights  between  the  company  and  the  shareholders  must,  to 
some  extent  at  least,  involve  the  rights  between  the  shareholders 
and  other  persons,  I  do  not  see  how  it  can  well  be  said  that  the 
discretion  given  by  the  section  was  not  intended  to  be  given  with 
reference  to  these  latter  rights.  Such  a  construction  of  the  section 
would  obviously  be  most  inconvenient,  and  might  lead  to  great 
injustice,  as  it  would  make  the  section  operate  so  as  necessarily  to 
invalidate  all  transactions  between  shareholders  and  other  persons, 
although  they  may  have  been  perfectly  fair  and  lonCi  fide.  The 
163rd  section  was  relied  upon  in  support  of  the  construction 
contended  for.  To  say  nothing  as  to  tlio  words  "void  to  all 
intents"  which  occur  in  this  section,  and  which  arc  not  unim- 
portant, as  a  distinction  has,  I  think,  been  taken  upon  these  words 
in  Acts  referring  to  other  matters,  it  is  suflicient  to  say  that  this 
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L.  JJ.  section  gives  no  such  discretionary  power  as  is  given  by  the  153rd 
1866  section.  I  think,  therefore,  that  the  Master  of  the  KoUs  has  rightly 
Emmerson's  iield  that  the  discretion  given  by  the  153rd  section  extends  to 
such  cases  as  the  present. 

I  think  also  that  he  has  rightly  held  that  the  question  of  notice 
was  to  be  looked  at  in  the  exercise  of  this  discretion.  The  131st 
section  goes  far,  I  think,  to  shew  that  in  the  case  there  dealt  with 
no  discretion  is  given,  because  a  voluntary  winding-up  proceeds 
upon  resolutions  of  the  shareholders,  of  which  every  shareholder 
would  have  notice. 

Having  gone  thus  far,  however,  with  the  Master  of  the  EoUs,  I 
can  go  no  further.  I  think  that  the  discretion  given  by  the  153rd 
section  only  authorizes  the  Court  to  say  that  a  transfer  of 
shares,  or  an  alteration  of  the  status  of  a  member  of  the  company, 
may  be  valid,  notwithstanding  it  took  place  between  the  commence- 
ment of  the  winding-up  and  the  order  to  wind  up.  It  does  not  in 
other  respects  alter  the  effect  of  the  transfer  or  alteration  of  status, 
and  here  there  occurs  a  difficulty  in  these  cases  which  I  find  myself 
quite  unable  to  surmount.  These  shares  were  not  transferred  into 
the  names  of  the  purchaser.  The  transactions  were  in  this  respect 
incomplete,  and,  under  the  circumstances  of  these  cases,  I  do  not 
think  that  a  Court  of  equity  could  or  would  compel  the  purchaser 
to  complete  them,  and  to  register  the  shares  in  his  name. 

It  seems  to  me,  therefore,  upon  this  ground,  that  the  orders  in 
these  cases  have  gone  too  far,  and  must  be  discharged  to  that 
extent ;  but  I  am  not  disposed  to  alter  them  as  to  costs,  and,  of 
course,  there  will  be  no  costs  of  the  appeal. 


Sir  J.  L.  Knight  Bruce,  L.  J.,  concurred. 

Solicitors  for  Mr.  Emmerson :  Messrs.  LinMaters  c&  Co. 
Solicitors  for  Colonel  Tomhs :  Messrs.  Clarke,  Son,  &  Bawlins. 
Solicitors  for  Mr.  Ward :  Messrs.  Head  &  Fattison. 
Solicitors  for  the  Official  Liquidator :  Messrs.  JDeane  &  Co, 


:  Law  Kkports, 
August,  m6G. 


June  12. 


VOL.  I.]  CHANCEEY  APPEALS.  437 


IMPEKIAL  BANK  OF  CHIJSTA,  INDIA,  AND  JAPAN  l.jj. 
V.  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN.  i^OG 

Practice — Security  for  Costs — Companies  Act,  1862,  s.  69. 

Upon  an  application  under  s.  69  of  tlie  Companies  Act,  1862  : — 
Held,  varying  the  order  of  Wood,  V.  C,  that  the  security  for  costs  given 

by  a  limited  company  is  not  confined  to  £100,  but  must  be  for  an  amount 

equal  to  the  probable  amount  of  costs  payable. 

The  bill  in  this  case  was  filed  by  a  company,  registered  and 
incorporated  under  the  provisions  of  the  Companies  Act,  1862,  as 
a  limited  company,  and  called  the  Imjperial  Bank  of  China,  India, 
&  Ja^an  (Limited),  and  the  Defendants  were  the  BanJc  of  Hin- 
dustan, China,  &  Ja^pan,  and  B.  S.  Tomlin,  their  secretary.  The 
bill  was  filed  on  the  5th  of  May,  1866,  and  on  the  22nci  of  May, 
1866,  the  Defendants  moved  before  Yice-Chancellor  Wood  that  the 
Plaintiffs  should  give  security  for  costs ;  and  an  affidavit  was  filed 
in  support  of  the  motion,  stating  that  the  Plaintiffs'  bank  was 
in  the  course  of  voluntary  liquidation,  and  that  if  the  Plaintiffs 
were  unsuccessful  in  this  suit,  their  assets  would  not  be  sufficient 
to  pay  the  costs  of  the  Defendants. 

On  this  motion  the  Yice-Chancellor  Wood  made  an  order  "  that 
the  Plaintiffs  do  procure  some  sufficient  person  on  their  behalf 
to  give  security  according  to  the  course  of  this  Court,  by  bond  to 
the  Clerk  of  Kecords  and  Writs,  in  the  penalty  of  £100,  conditioned 
to  answer  costs,  in  case  any  costs  shall  be  awarded  to  be  paid  by 
the  Plaintiffs."  The  Defendants  appealed  from  this  order,  on  the 
ground  that  the  amount  was  insufficient. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Eddis,  in  support  of  the 
motion,  relied  on  section  69  of  the  Com;panies  Act,  1862,  which 
enacts,  that  "where  a  limited  company  is  Plaintiff  or  pursuer  in 
any  action,  suit,  or  other  legal  proceeding,  any  Judge  having 
jurisdiction  in  the  matter  may,  if  it  appears  by  any  credible 
testimony  that  there  is  reason  to  believe  that  if  the  Defendant  be 
successful  in  his  defence  the  assets  of  the  company  will  be  in- 
sufficient to  pay  his  costs,  require  suflicient  security  to  be  given 
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L.  JJ.     for  such  costs,  and  may  stay  all  proceedings  until  such  security 
1866      is  given."    This  enactment  is  clear  that  the  security  shall  be 
Impemal    sufficient,  and  says  nothing  about  security  according  to  the  usual 
•'^^^^^    practice.    Moreover,  there  is  a  good  reason,  for  in  an  ordinary 
India,  and  case  the  Defendant  has  his  personal  remedy  against  the  Plaintiff 
V.        whenever  he  com.es  into  the  jurisdiction.    Here  the  Defendant  has 
iSndustan,       remedy  whatever  if  there  are  no  assets.    The  section  applies 
^^PAN^^  to  every  Court,  and  must  have  the  same  meaning  in  equity  as  at 

  law,  where  the  Master  has  to  fix  the  probable  amount :  French  v. 

Maule  (1).  The  order  of  the  Vice-Chancellor  says  nothing  about 
sufficient  security. 

Mr.  a,  M.  Giffard,  Q.C.,  and  Mr.  J".  N.  Biggins,  for  the  Plain- 
tiff:— 

In  the  Courts  of  the  Master  of  the  KoUs  and  the  Yice-Chan- 
cellor  Wood  the  old  practice  is  followed,  and  the  amount  of  security 
is  limited  to  £100.  This  was  fixed  by  the  orders  of  1828,  and  not 
altered  in  1860.  There  is  no  such  order  at  common  law.  Can  it 
^  be  intended  that  in  each  case,  there  shall  be  evidence  as  to  the 
probable  amount  of  costs,  and  perhaps  an  appeal?  The  word 
sufficient  means  merely  that  the  security  is  to  be  sufficient,  as  in 
the  usual  form :  Australian  Steam  Ship  Company  v.  Fleming  (2)  ; 
0.  L.  Southampton,  &c.,  Steam  Boat  Company  v.  Finnoch  (3). 

Mr.  W.  M.  James,  in  reply,  cited  Anon.  (4),  where,  on  a  Petition, 
there  was  no  limit  to  the  amount  of  security. 

SiE  J,  L.  Knight  Beuce,  L.J. : — 

It  appears  to  me  that  the  word  "  sufficient "  must  have  been 
intended  to  have  a  meaning,  and  that  if  the  practice  of  the  Court 
was  to  be  followed  the  Act  would  have  said  so.  There  is  nothing 
to  limit  the  amount  of  the  security. 

Sir  G.  J.  TuKNER,  L.J. : — 

This  is  a  special  enactment  under  a  special  state  of  circum- 
stances, and  cannot  be  governed  by  any  general  rule  which  has 

(1)  4  Man.  &  Gc.  107.  (3)  11  W.  K.  978. 

(2)  4  K.  &  J.  407.  ^^i^j , .  (4)  12  Sim.  262. 
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reference  to  a  different  state  of  circumstances,  and  the  rule  of  the 
Court  does  not  apply  to  this  case. 


After  some  discussion  as  to  how  the  amount  of  security  should 
be  ascertained,  their  Lordships  fixed  it  at  £300.  Costs  of  the 
application  to  be  costs  in  the  cause. 

Solicitors  for  the  Plaintiffs :  Messrs.  Harrison  &  Lewis, 
Solicitors  for  the  Defendants  :  Messrs.  Flux  &  Argles, 
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Ex  farie  UPFILL.    In  re  UPFILL.  L.  jj. 

1866 

Bankruptcy — Annulling  Adjudication  on  Equitable  Grounds. 

June  2. 

Discussion  of  the  circumstances  requisite  to  justify  the  annulling  of  an   

adjudication  on  equitable  grounds. 

This  was  an  appeal  by  the  bankrupt  from  a  decision  of  the 
Commissioner  of  the  Bankruptcy  Court  of  the  Birmingham 
District,  refusing  to  annul  the  adjudication. 

The  bankrupt  had  carried  on  business  in  partnership  with 
Henry  Haines  and  William  Morton.  The  firm  was  heavily  in- 
debted to  the  Birmingham  &  Midland  Banking  Company,  of  which 
Mr.  Edmunds  was  the  manager,  and  Upjill  owed  the  bank  £487 
on  his  private  account.  On  the  3rd  of  October,  1865,  the  part- 
ners signed  an  agreement  for  dissolving  the  partnership  on  the 
31st  of  December  then  next,  and  winding  up  the  business.  Shortly 
after  this  the  firm  took  stock,  and  it  appeared  that  the  liabilities 
somewhat  exceeded  the  assets,  but  Uj)Jill  disputed  the  accuracy  of 
the  stock  taking,  and  jdenied  the  insolvency  of  the  firm.  In 
December  a  meeting  was  appointed  at  the  office  of  the  solicitors 
of  the  firm,  at  which  Edmunds  attended  on  behalf  of  the  bank, 
but  Ujpfill  (lid  not  attend.  At  this  meeting  the  result  of  the 
stock  taking  was  mentioned,  and  it  was  suggested  that  Haines, 
who  was  the  only  monied  man  among  the  partners,  should  give 
Upjill  a  sum  of  money  to  go  out  of  the  concern,  and  the  sum  of 
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L.JJ.  £2000  was  demanded  on  behalf  of  TJjpjill,  to  which  Eaines  did 
1866  not  accede.  Shortly  after  this  meeting  a  writ  of  summons  was 
E^rte  issued  by  the  bank  against  Upjill  and  his  partners  for  £298,  the 
Upfill.  amount  of  certain  dishonoured  bills  of  exchange,  of  which  the 
Upfill.  bank  were  the  holders.  The  writ  was  served  on  UpfiU  by  solicitors 
who  usually  acted  for  Morton  and  Haines.  On  the  11th  of 
January,  1866,  judgment  was  recovered  against  the  partners,  and 
a  ca.  sa.  was  issued  against  ZPpfiU,  but  no  process  was  issued  against 
either  of  his  partners.  In  the  same  month  of  January,  other 
meetings  took  place,  at  which  the  subject  of  Haines  giving 
Upfill  a  sum  of  money  to  retire  from  the  concern  was  discussed, 
and  Haines  went  so  far  as  to  offer  £1500,  out  of  which  TJ^jiWs  debt 
to  the  bank  was  to  be  paid,  but  the  offer  was  declined.  One  of 
the  witnesses  examined  on  behalf  of  TJffill,  stated  that  bank- 
ruptcy proceedings  against  TJjpjill  were,  at  one  of  these  meetings, 
threatened  by  Edmunds,  if  TJpjill  would  not  retire  from  the  part- 
nership. On  the  30th  of  January  Edmunds  filed  a  petition 
for  adjudication  against  TJjpjiTl,  who  was  adjudged  bankrupt,  but 
afterwards  obtained  an  order  annulling  the  adjudication  on  the 
ground  of  some  informahties.  A  fresh  petition  was  then  filed, 
upon  which  TJ]pjiTl  was  again  adjudged  bankrupt.  This  adjudication 
TJpfiU  applied  to  annul  on  grounds  affecting  its  legal  validity,  also 
on  the  ground  that  the  proceedings  in  bankruptcy  had  not  been 
resorted  to  for  the  legitimate  purposes  of  bankruptcy,  but  had  been 
taken  in  collusion  with  Haines  and  Morton  for  the  purpose  of 
driving  TJjpjiTl  to  retire  from  the  firm.  Edmunds,  in  his  evidence, 
deposed  distinctly  that  he  had  not  taken  the  proceedings  in  bank- 
ruptcy with  any  view  to  the  interests  of  the  other  partners,  but  solely 
with  a  view  to  obtaining  administration  of  the  bankrupt's  estate  to 
the  greatest  advantage  of  the  bank  and  the  other  creditors.  The 
learned  Commissioner,  after  hearing  the  application,  made  an 
order  confirming  the  adjudication. 

\^  Mr.  Bacon,  Q.C.,  and  Mr.  Everitt,  for  the  bankrupt : — 

It  is  clear  upon  the  evidence  that  the  object  of  these  proceedings 
is  to  enable  Haines  and  Morton  to  purchase  UpfiU's  interest  in  the 
partnership  at  their  own  price.  The  proceedings  then  not  having 
been  taken  for  the  legitimate  purposes  of  bankruptcy  the  adjudi- 
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cation  oiigtit  to  be  annulled :  Ex  jparte  Browne  (1) ;  Ex  jrjarte  L.  J.J. 
Harcourt  (2) ;  Ex  jparte  Bourne  (3)  ;  Ex  jparte  Phipps  (4).  1866 

Ex  paiie 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bardswell,  for  the  respondents  were  not  Upfill. 
called  upon.  jf^ 


Sir  J.  L.  Knight  Bruce,  L.J. : — 

Two  questions  are  before  us  —  one  as  to  the  legal  validity  or 
invalidity  of  the  adjudication,  the  other  as  to  its  equitable  in- 
validity on  the  ground  of  alleged  impropriety  of  motive.  Apart 
from  the  alleged  impropriety  of  motive,  I  think  that  the  learned 
Commissioner's  conclusion  is  clearly  right.  The  question  remains 
whether  sufficient  impropriety  of  motive  is  established  for  annulling 
the  adjudication.  Now,  when  all  the  legal  requisites  are  shewn 
to  exist,  it  requires  a  strong  case  to  warrant  the  annulling  the 
adjudication  on  the  ground  of  a  collateral  motive.  In  the  present 
case  there  appears  considerable  reason  to  think  that  there  was  a 
strong  bias  in  the  minds  of  U^pfiirs  partners  in  favour  of  making 
him  bankrupt  and  disposing  of  his  contention  against  them  by 
settling  it  in  this  way.  But  it  seems  to  me  that  these  facts  do  not 
constitute  a  sufficiently  strong  case  for  doing  away  with  the  legal 
effect  of  the  adjudication.  The  partners  were  well  disposed 
towards  bankruptcy ;  but  that  is  not  enough ;  the  legal  requisites 
existing,  the  adjudication  must  remain. 

Sir  G.  J.  Turner,  L.J.,  after  shortly  disposing  of  the  objections 
to  the  legal  validity  of  the  adjudication,  continued  : — 

As  regards  the  allegation  that  proceedings  in  bankruptcy  were 
taken  with  an  improper  motive,  and  with  the  view  of  promoting 
the  objects  of  the  other  partners,  by  driving  U^^fill  to  accept  their 
terms,  it  must  be  observed  that  Edmunds  stood  in  a  peculiar 
position,  for  he  had  no  prospect  of  obtaining  payment  of  Upfill s 

(1)  1  Rose,  151.  mcnt :  Ex  2Mrtc  Christie  (2  D.  &  Ch. 

,  (2)  2  Kosc,  203.  488);  Ex  parte  Johnstone  (4  De  G.  S: 

(3)  2  Glyn  &  J.  137.  Sm.  204) ;  Ex  parte  Oallimore  (2  Ros(^ . 

(4)  3  M.  D.  &  D.  505.  The  fol-     424)  ;  Ex  parte  Wilheani  (Buck,  459)  : 
lowing  cases  were  referred  to  by  the     Ex  parte  EarJccs  (3  Dcac.  31). 
learned   Commissioner  in  his  judg- 
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separate  debt,  except  by  means  of  the  proposed  arrangement 
between  JJ'pfill  and  his  partners.  Under  these  circumstances  I  do 
not  consider  that  we  should  be  justified  in  imputing  to  Edmunds 
any  motive  different  from  the  motive  which  he  swears  he  had.  I 
think,  therefore,  that  the  Appellant's  case  fails  in  both  points. 

Solicitors  for  the  Appellant :  Messrs.  MacJceson  &  Goldring. 
Solicitors  for  the  Kespondent :  Messrs.  Beale,  Marigold,  &  Beale. 


;L.JJ.  KOBSON  v.  WHITTINGHAM. 

1866 

Injunction — Light — Trivial  Damage — Form  of  Decree — Beservation  of  Right  " 
Jan.  17.  to  bring  Action. 

The  Court  will  not  grant  an  injunction  to  restrain  the  erection  of  a  build- 
ing on  account  of  its  obstructing  the  Plaintiff's  light,  unless  the  Plaintiff  can 
show  that  he  will  sustain  substantial  damage.  If  he  cannot  do  this,  his 
•  ground  of  application  to  the  Court  fails,  and  no  inquiry  will  be  granted  as  to 
damages,  and  the  bill  will  be  altogether  dismissed ;  but  without  prejudice  to 
an  action  at  law.    Decree  of  Kindersley,  V.  C,  reversed. 

Clarhe  v.  Clarh  (ante,  p.  16)  followed. 

This  was  an  appeal  from  a  decree  of  Yice-Chancellor  Kin- 
dersley. 

The  bill  was  filed  by  the  owner  and  the  tenant  of  No.  17,  TooJcs 
Court,  Gursitor  Street,  for  an  injunction  to  restrain  the  Defendant 
from  completing  a  building  which  he  was  erecting  on  the  oppo- 
site side  of  Tooh's  Court,  in  such  a  manner  as  to  interfere  with  the 
light  and  air  enjoyed  by  the  occupiers  of  the  Plaintiffs'  house. 

It  appeared  from  the  evidence  that  the  house  of  the  Plaintiffs 
was  situated  on  the  east  side,  and  that  of  the  Defendant  on  the 
west  side  of  TooJcs  Court,  which  at  that  part  is  about  fifteen  feet 
vfide.    The  height  of  the  house  which  formerly  stood  on  the  site 
on  which  the  Defendant  had  erected  the  building  complained  of, 
was  about  thirty  feet,  and  on  the  north  side  of  it  was  a  small  yard, 
which  had  a  wall  separating  it  from  TooJcs  Court,  fourteen  feet  j 
high,  and  with  a  frontage  to  the  court  of  twelve  feet.    The  De-  j 
fendant  pulled  down  the  old  house  in  August,  1864,  and  built  a  | 
new  house,  which  was  unfinished  when  the  bill  was  filed,  but  had  | 
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since  been  completed.    The  new  building  was  about  six  feet      L.  JJ. 
higher  than  the  old  house,  and  also  extended  oyer  the  yard  at  the  1866 
side.  KoBsoN 
The  Plaintiffs'  house  was  underlet  from  year  to  year  to  Mr.  Bat-  -^hitting- 
tershell,  a  wood  engraver,  who  carried  on  his  business  in  the  front 
room  of  the  first  floor.    The  ground  floor  was  occupied  by  Mr. 
Lawrence,  a  law  stationer.    They  both  filed  affidavits,  stating  that 
there  was  a  sensible  diminution  of  light,  caused  by  the  erection  of  the 
new  building,  and  that  they  were  inconvenienced  in  their  business 
thereby.    Mr.  Lawrence,  in  particular,  said  that  he  was  obliged 
to  light  the  gas  in  his  room  earlier  than  formerly.    The  effect  of 
their  evidence  is  stated  in  the  judgment  of  Lord  Justice  Turner. 
The  building  having  been  completed  before  the  cause  was  heard, 
the  Plaintiffs  asked  for  damages  only.    The  Yice-Chancellor  being 
of  opinion  that  the  Plaintiffs  were  entitled  to  relief,  made  a  decree 
on  the  29th  of  July,  1865,  granting  an  inquiry  as  to  damages, 
which  he  directed  to  be  paid  by  the  Defendant.    From  this  de- 
cision the  Defendant  appealed. 

Mr.  Baily,  Q.O.,  and  Mr.  F.  T.  White,  for  the  Plaintiffs,  con- 
tended that  the  evidence  shewed  a  material  injury  to  the  occupiers 
of  the  house.  On  the  right  to  damages  they  referred  to  Sir 
E.  Cairns'  Act,  21  &  22  Yict.  c.  27,  and  Mr.  BoWs  Act,  25  &  26 
Vict.  c.  42. 

Ml.  Glasse,  Q.C.,  and  Mr.  Jfa?/,  for  the  Defendant,  contended  that 
the  obstruction  to  the  light  and  air  caused  by  the  Defendant's 
building  was  so  trivial  that  there  was  no  ground  for  the  inter- 
ference of  the  Court  of  Chancery ;  and  that  being  so,  the  Court 
would  grant  no  relief  in  damages,  but  would  leave  the  Plaintiffs  to 
their  remedy  at  law :  Clarice  v.  Clarlc  (1) ;  TJie  Curriers  Com^pany 
V.  Corbett  (2) :  Burell  v.  Pritchard  (3) ;  Martin  v.  Gohle  (4). 

Mr.  Baihj,  in  reply. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

I  never  differ  from  Vicc-Chanccllor  Kindersley  without  hcsita- 

(1)  Ante,  p.  IG.  (3)  Ante,  p.  244. 

(2)  13  W.  l\.  105G.  (4)  1  Camp.  320. 
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L.  .TJ.  tion  and  mistrust.  The  material  question  here,  as  it  seems  to  me, 
1866  is  whether  any  appreciable  damage,  any  material  damage,  wrong- 
EoBsoN  ful  or  not  wrongful,  has  been  proved  to  have  been  sustained  by 
Whitting-  the  Plaintiffs  in  consequence  of  the  acts  of  which  complaint  is 
H^^^-  made.  It  appears  to  me  that  the  mere  circumstance  of  some  dimi- 
nution of  light,  as  the  Lord  Chancellor  has  said,  in  a  populous 
city,  is  not  enough  to  create  just  cause  for  complaint.  .  It  ap- 
pears to  me  that  if  Clarice  v.  Clarh  (1),  had  been  decided  before  the 
hearing  of  this  cause  by  Yice-Chancellor  Kindersley,  and  if  the 
observations  of  the  Lord  Chancellor  in  that  case  had  been  brought 
under  the  attention  of  the  Yice-Chancellor,  he  would  very  pro- 
bably have  decided  otherwise.  Looking  at  the  Lord  Chancellor's 
observations  in  that  case,  and  the  evidence  before  us,  I  think  that 
a  material  amount  of  damas-e  has  not  been  shown  and  therefore 
that  there  was  not  a  sufficient  ground  for  an  injunction.  The 
doubt  I  have  is,  whether,  having  regard  to  the  two  recent  Acts  of 
Parliament  which  have  been  referred  to,  the  bill  ought  or  ought 
not  to  have  been  dismissed  without  prejudice  to  an  action  at  law. 
That  is  a  point  on  which  I  reserve  my  opinion,  but  I  think,  with 
great  deference  to  the  Yice-Chancellor,  that  a  case  has  not  been 
established  for  a  decree. 


Sir  G.  J.  TtJRNER,  L.J. 

I  sliould  have  hesitated  to  differ  from  the  Yice-Chancellor  Kin- 
dersley in  this  case  without  having  considered  more  carefully  the 
affidavits,  but  that  I  am  perfectly  satisfied  that  if  the  cases 
of  Clarice  v.  Clarh  (1),  The  Curriers  Company  v.  Corhett  (2),  and 
JDurell  V.  Fritchard  (3),  had  been  determined  before  the  case  came 
before  the  Yice-Chancellor,  and  had  been  brought  to  his  attention, 
he  would  not  have  made  the  decree  appealed  from.  Eight  or 
wrong,  those  authorities  must  govern  the  Court ;  but  I  may  say, 
that  for  myself,  I  am  most  entirely  satisfied  with  the  Lord  Chan- 
cellor's judgment  in  Clarice  v.  Clarh.  I  think  that  this  class  of 
cases  had  been  carried  too  far  before  the  decision  in  Clarhe  v. 
Clarh  was  pronounced.  In  the  present  case  what  is  the  evidence 
as  to  the  light  ?  Mr.  Lawrence,  who  occupies  the  ground  floor  of 
(1)  An'e,  p.  16.  (2)  13  W.  R.  1056.  (3)  Ante,  p.  2M. 
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tlie  house,  does  not  say  to  what  extent  he  has  been  obliged  to  light     L.  J  J. 
the  gas  earlier  than  before  :  and  in  the  case  of  Burell  v.  Pritchard  1868 
I  think  that  there  was  evidence  that  they  had  been  obliged  to  Eobson 
light  the  gas  an  hour  earlier  than  they  were  before  ;  and  yet  we  ^hitting- 
thought  that  was  not  a  case  to  interfere.    Mr.  Lawrences  appren- 
tice  only  says  that  the  light  was  "  considerably  obstructed ;"  but 
w^hat  the  meaning  of  "  considerably  obstructed  "  is  in  his  judgment, 
there  is  nothing  to  enable  us  to  form  any  opinion.    I  do  not  think 
that,  independently  of  that  evidence,  there  is  any  case,  because  I 
cannot  go  the  length  of  saying  that  Mr.  BattershelTs  evidence  is 
sufficient  to  determine  the  question :  for  in  truth  he  almost  admits 
in  his  affidavit,  that  by  changing  the  position  of  his  table  from 
the  middle  of  the  room  to  the  window,  he  is  able  to  go  on  with 
his  work  just  as  well  as  before. 

It  seems  to  me,  therefore,  that  there  has  been  a  failure  of  evi- 
dence, and  that  takes  the  case  out  of  Equity :  the  bill  has  been 
improperly  filed,  and  must  therefore  be  dismissed.  But  I  have  no 
objection  to  it  being  dismissed  without  prejudice  to  an  action.  I  un- 
derstand that  in  some  recent  cases  the  Courts  of  law  have  con- 
sidered that  the  jurisdiction  being  now  open  in  this  Court,  the 
questions  must  be  taken  to  have  been  already  fully  disposed  of 
in  a  Court  of  competent  jurisdiction.  On  that  account  it  will  be 
better  to  insert  the  words  "  without  prejudice  to  such  right,  if  any, 
as  the  Plaintiffs  may  have  to  bring  an  action  at  law."  The  Vice- 
Chancellor's  opinion  has  so  much  weight,  that  we  dismiss  the  bill 
without  costs,  and  there  will  be  no  costs  of  the  appeal. 

Solicitor  for  the  Plaintiffs :  Mr.  Dalston. 

Solicitors  for  the  Defendant :  Messrs.  Cunlife  &  Beaumont. 
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TOWNEND  V.  TOKEK. 

Voluntary  Settlement — Statute  27  Eliz.  c.  4 — Consideration — Practice — 

Parties. 

A  lady,  who  was  entitled  in  fee  to  an  estate  snLject  to  mortga'ges,  pro- 
posed to  her  nephew  that  she  should  come  and  live  with  hira,  and  that  he 
should  remove  into  a  larger  house  for  the  purpose,  she  contrihuting  a  yearly- 
sum  towards  the  housekeeping.  The  nephew  agreed  to  this,  provided  she 
would  settle  the  estate,  limiting  it  to  him  after  her  death.  She  agreed  to 
this,  and  a  settlement  was  accordingly  executed  by  which  the  nephew  cove- 
nanted to  indemnify  her  from  all  liability  in  respect  of  the  mortgages,  except 
the  payment  of  the  interest  during  her  life.  He  removed  to  a  larger  house 
at  considerable  expense,  and  they  lived  together  for  some  time.  The  aunt 
afterwards  ceased  to  live  with  the  nephew,  and  agreed  to  sell  the  estate  to  a 
purchaser,  who  filed  a  bill  against  the  aunt  and  nephew  for  specific  per- 
formance : — 

Heldy  reversing  the  decree  of  the  Master  of  the  EoUs,  that  the  settlement 
was  not  voluntary ;  the  covenant  of  indemnity  and  the  expenses  incurred 
by  the  nephew  on  the  faith  of  the  settlement  being  severally  sufficient  to 
support  it  as  made  for  value. 

SemUe^  that  had  the  settlement  been  voluntary,  and  so  void  against  a 
purchaser,  the  nephew  would  have  been  a  proper  party  to  the  suit,  but  could 
not  have  established  any  claim  to  the  purchase  money. 

This  was  a  suit  for  specific  performance  of  an  agreement 
entered  into  in  April,  1863,  for  the  sale  to  the  Plaintiff  of  an 
estate,  which  at  the  time  when  the  agreement  was  entered  into 
was  the  subject  of  a  settlement  alleged  by  the  purchaser  to  have 
been  voluntary,  and  to  be  void  as  against  him.  The  principal 
Defendants  were  Margaret  Grace  ToJcer,  the  vendor  and  settlor, 
and  Philijp  Champion  ToJcer,  who  claimed  under  the  settlement  to 
be  entitled  in  fee  to  the  estate,  subject  to  a  prior  life  interest 
limited  by  the  settlement  to  the  Defendant  M.  G.  ToTier,  the 
vendor.  There  was  another  Defendant,  claiming  under  another 
deed  executed  by  the  settlor,  but  as  she  did  not  dispute  the 
Plaintiff's  right,  nothing  need  be  stated  as  to  her  title. 

The  settlement  under  which  the  Defendant,  P.  C.  ToJcer,  claimed 
to  be  entitled  to  the  estate,  was  made  on  the  16th  of  November, 
1853.  At  that  time  the  Defendant  M.  G.  ToJcer  was  entitled  in 
fee  to  the  estate,  subject  to  several  mortgages  affecting  different 
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parts  of  it,  amounting  to  upwards  of  £6000,  and  by  the  settle-      L.  JJ. 
ment  she,  ''in  consideration  of  the  natural  love  and  affection  1866 
which  the  said  Margaret  Grace  Toker  has  and  'bears  for  and  Townend 
towards  the  said  Fhilijp  Champion  Toker ^  and  of  the  covenant  and  toker 

agreement  hereinafter  entered  into  by  the  said  Fhilijp  Chamjpion   

Toker,  with  the  said  Margaret  Grace  Toker','  and  for  a  nominal 
consideration,  conveyed  the  estate  to  Richard  Bathurst  and  his 
heirs,  to  hold,  subject  to  the  mortgages  affecting  the  different  parts 
thereof,  to  the  use  of  the  Defendant,  M.  G.  Toker,  and  her  assigns, 
during  her  life  without  impeachment  of  waste,  and  after  her 
decease  to  the  common  uses  to  bar  dower  in  favour  of  P.  G.  Toker. 
The  Defendant,  P.  G.  Toker,  by  the  settlement  covenanted  for  him- 
self, his  heirs,  executors,  and  administrators,  with  the  settlor,  her 
heirs,  executors,  and  administrators,  that  he,  the  Defendant,  P.  C* 
Toker,  his  heirs,  executors,  and  administrators,  appointees,  or  assigns, 
would  pay  or  discharge  the  several  charges,  debts  and  incumbrances, 
then  charged  or  secured  upon  the  estate,  and  all  interest  which 
should  grow  due  in  respect  thereof  from  and  after  the  decease  of 
M,  G.  Toker,  but  not  including  any  interest,  annuity  or  annuities, 
rent-charge  or  rent-charges  then  due,  and  which  should  accrue  due 
during  the  life  of  M.  G.  Toker,  and  that  he,  the  said  Defendant, 
P.  0.  Toker,  his  heirs,  executors,  administrators,  appointees,  or 
assigns,  would  or  should  at  all  times  thereafter  effectually  keep 
harmless  and  indemnified  M.  G.  Toker,  her  heirs,  executors,  and 
administrators,  and  her  and  their  lands  and  tenements,  goods  and 
chattels,  from  and  against  the  several  charges,  debts,  and  incum- 
brances then  charged  or  secured  upon  the  estate,  and  all  interest 
to  grow  due  in  respect  thereof  as  aforesaid  from  and  after  the 
decease  of  If.  G.  Toker,  but  not  including  any  interest,  annuity  or 
annuities,  rent-charge  or  rent-charges  then  due,  or  which  should 
accrue  due  during  the  life  of  the  Defendant  M.  G.  Toker ;  and  also 
from  and  against  all  ^nd  all  manner  of  actions,  suits,  and  other 
proceedings  whatsoever,  which  at  any  time  or  times  tliereafter 
should  or  might  bo  brouglit,  had,  commenced,  or  prosecuted,  against 
M.  G.  Toker,  her  heirs,  executors,  or  administrators,  and  also  all 
costs,  charges,  damages,  and  expenses  which  she  or  they  should  or 
might  bear,  pay,  sustain,  expend,  beat,  or  be  put  unto,  for  or  by 
reason  of  the  non-payment,  or  non-satisfaction  of  the  several 
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L.J  J.  charges,  debts,  and  incumbrances  then  charged  or  secured  upon  the 
1866  said  hereditaments  and  premises  thereby  granted,  or  intended  so 
TowNEND  to  be,  or  of  the*  interest  which  should  accrue  due  in  respect  thereof 
ToKER  aforesaid  from  and  after  the  decease  of  M.  G.  Tolcer,  but  not 
  including  any  interest,  annuity  or  annuities,  rent-charge  or  rent- 
charges  then  due,  and  which  should  accrue  due  during  the  life  of 
M.  G,  ToJcer.  Provided  always,  and  M.  G.  Toher  thereby  declared, 
that  the  above  covenant  and  agreement  on  the  part  of  P.  G.  Toker 
should  not  absolve  M.  G.  Toher,  her  heirs,  &c.,  from  payment  of 
any  interest,  annuity  or  annuities,  rent-charge  or  rent-charges  then 
due,  and  which  should  accrue  during  the  life  of  M.  G.  Toker, 
and  should  be  charged  on  the  estate ;  and  that  if  P.  G.  Toker,  his 
heirs,  &c.,  should  at  any  time  or  times  during  the  life  of  M.  G. 
Toker  pay  off  or  discharge  any  principal  sum  or  sums  of  money 
then  charged  upon  the  estate,  she,  M.  G.  Toker,  her  heirs,  &c., 
would  pay  to  the  person  or  persons  paying  off  the  same,  his,  her, 
or  their  executors,  administrators,  or  assigns,  the  interest  which, 
during  the  life  of  M.  G.  Toker,  would  from  time  to  time  have 
accrued  on  the  principal  sum  or  sums  so  paid  off  if  the  same 
had  not  been  paid  off,  and  at  such  rate  of  interest  as  should 
be  payable  thereon  respectively  at  the  time  of  the  discharge 
thereof. 

This  settlement  having  been  disclosed  in  the  course  of  the 
investigation  of  the  title,  the  Plaintiff  filed  the  bill  in  this  suit, 
alleging  that  he  had  had  notice  of  the  deed  of  the  16th  of 
November,  1853,  after  the  conclusion  of  his  contract  for  purchase, 
and  that  he  could  not  safely  complete  his  contract  without  the 
concurrence  of  the  Defendant,  P.  C.  Toker  ;  and  charging  that  the 
deed  of  the  16th  of  November,  1853,  was  voluntary  and  without 
consideration,  and  was  void  against  him  as  a  purchaser  for  valuable 
consideration,  and  therefore  praying  that  the  Defendant,  M.  G, 
Toker,  might  be  decreed  specifically  to  perform  the  agreement  for 
sale,  and  to  convey  the  estate  to  the  Plaintiff  free  from  incum- 
brances, with  a  good  and  marketable  title  thereto,  and  that  the 
Defendant,  P.  (7.  Toker,  and  all  other  necessary  parties,  might  be 
decreed  to  concur  in  the  conveyance  to  the  Plaintiff,  and  that  if 
necessary  and  proper,  the  settlement  might  be  delivered  up  to  the 
Plaintiff  to  be  cancelled. 
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The  Defendant,  M.  G.  ToJcer,  by  her  answer  insisted  that  the     L.  JJ. 
deed  of  the  16th  of  November,  1853,  was  a  mere  voluntary  1866 
settlement  made  without  any  good  or  valuable  consideration,  Townexd 
and  stated  that  she  had  always  been  ready  and  willing  to  perform  tokek. 
her  contract  with  the  Plaintiff  so  far  as  under  the  circumstances  ~ 
it  was  in  her  power  to  perform  it.    She  further  alleged  that 
the  Plaintiff  had  notice  of  the  deed  of  the  16th  November,  1853, 
before  the  contract  with  her  was  entered  into,  and  that  that  deed 
w^as  not  executed  by  P.  C.  Tolcer  until  the  month  of  September, 
1859. 

The  Defendant  P.  G.  Toher  by  his  answer  set  forth  in  great 
detail  the  circumstances  which  led  up  to,  and  followed  upon,  the 
deed  of  the  16th  November,  1853,  what  he  stated  being  in  sub- 
stance this — that  the  Oaks  Estate  formed  the  principal  portion  of 
the  property  comprised  in  the  deed — that  this  estate  had  been  in 
the  possession  and  occupation  of  his  family  for  many  years  as  their 
family  residence,  and  that  upon  the  death  of  his  father  in' the  year 
1849  he  succeeded  to  it  as  the  eldest  son  and  heir  of  his  father, 
who  was  the  eldest  brother  of  the  Defendant  M.  G.  Toher — ^that 
in  the  year  1852  he  determined  to  sell  the  estate,  and  at  the  instance 
of  B,  BathuTst,  who  was  the  family  solicitor,  and  had  for  many 
years  acted  as  the  solicitor  of  the  Defendant  M.  G.  Toher,  offered 
the  estate  to  her,  as  she  had  often  expressed  her  anxiety  that  it 
should  be  retained  in  the  family,  and  her  desire  to  become  the 
purchaser  rather  than  allow  it  to  pass  into  the  hands  of  strangers 
— that  she  accordingly  became  purchaser  of  the  estate,  which 
was  conveyed  to  her  in  April,  1852 — that  in  April,  1852,  he 
took  up  his  residence  at  No.  129,  Marine  Parade,  Brighton, 
which  he  had  taken  on  lease  for  seven  years,  and  had  fitted  up 
and  furnished  for  the  accommodation  of  himself  and  family  ;  that 
the  Defendant  M.  G.  Toher  was  then,  and  had  for  some  years  pre- 
viously, been  residing  vriih  her  brother,  J.  B.  Toher,  at  No.  67,  Marine 
Parade,  but  that  in  May,  1853,  J.  B.  Toher,  who  had  then  fallen 
under  the  influence  of  Madame  de  Burgh  and  of  JEJ.  A.  Glover,  and 
had  been  induced  by  them  to  embark  in  various  spccuhitions,  had 
been  persuaded  by  them  to  leave  Brighton  and  go  up  and  live  with 
them  at  Maida  Hill — that  after  J.  B.  Toher  had  gone  to  reside 
with  Madame  de  Burgh  and  E.  A.  Glover,  they  urged  M.  G.  Toher 
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L.  JJ.      to  quit  Brighton  and  go  and  live  with  them,  and  to  entrust  her 
1866      affairs  to  E.  A.  Glover,  but  that  M.  G.  ToJcer  continued  to  reside  at 
TowNEND  ^ Marine  Parade,  until  the  28th  October,  1853,  when  in 

consequence  of  the  annoyances  occasioned  by  the  conduct  oi  A.  de 
Burgh  and  E.  A.  Glover,  she  removed  thence,  and  came  to  stay  at 
P.  C.  ToJcer  s  house  for  a  time  as  a  visitor ;  that  a  few  days  after 
she  had  come  to  his  house  she  entered  into  conversation  with  him 
about  her  future  plans,  and  said  that  she  should  like  to  reside  with 
him  for  the  future  if  he  had  no  objection,  but  was  afraid  that  his 
house  at  Brighton  was  not  sufficiently  large  to  accommodate  her- 
self and  her  servants,  and  she  then  referred  to  the  circumstance  of 
the  house  at  the  Oahs  being  vacant,  and  expressed  her  desire  that 
they  should  all  go  and  live  there — that  he  then  promised  to  con- 
sider the  matter,  and  to  let  her  know  his  views  upon  it — that 
before  he  came  to  a  conclusion  upon  the  subject  she  had  told  him 
that  she  intended  to  secure  all  her  property  in  Kent  to  him  after 
her  death,  and  informed  him  that  she  had  done  so  by  her  will — 
that  upon  fully  considering  the  subject  he  came  to  the  conclusion 
that  as  the  will  might  at  any  time  be  revoked,  and  a  different  dis- 
position made  of  the  property,  he  should  not  be  justified  in  incurring, 
and  in  fact,  that  having  regard  to  his  family  he  was  not  then  in  a 
position  to  afford,  the  outlay  and  liability  which  must  be  incurred 
by  him  in  the  event  of  removing  to  the  Oahs  without  being  secured 
against  a  change  of  intention  on  her  part — that  on  the  following 
day  she  recurred  to  the  subject  of  their  going  to  live  at  the  OaJcs, 
and  he  then  told  her  that  he  could  not  afford  to  incur  the  risk  and 
expense  which  a  removal  from  Brighton  to  the  Oahs  would  involve 
without  being  secured  against  a  change  taking  place  in  the  inten- 
tion which  she  had  expressed  to  secure  the  property  in  Kent  to  him 
after  her  death,  and  she,  upon  being  told  that  the  will  was  no 
security,  and  that  the  only  way  in  which  the  property  could  be 
secured  to  him  after  her  death  was  to  make  a  settlement  of  it  by 
deed,  expressed  her  desire  that  Mr.  Bathurst  should  at  once  pre- 
pare the  necessary  deed  for  the  purpose,  and  that  some  further 
conversation  took  place  with  reference  to  the  proposed  deed  and 
their  joint  occupation  of  the  Oalcs,  and  it  was  ultimately  arranged 
that  as  soon  as  the  deed  was  prepared  and  executed  the  house  at 
the  OaJcs  should  be  put  into  complete  repair,  and  properly  fitted 
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up  and  furnislied  for  the  reception  of  the  settlor,  and  P.  C.  ToJcer      L.  JJ. 
and  his  family,  and  that  as  soon  as  circumstances  would  permit  1866 
they  should  leave  Brighton  and  go  and  live  together  at  the  OaZ;s,  Townend 
that  in  consideration  of  such  deed  being  executed  by  the  settlor,  he  tokee. 
agreed  that  the  principal  portion  of  the  furniture  of  his  house  at 
Brighton  should  be  taken  to  the  OaJcs  for  the  purpose  of  furnishing 
the  house  there,  and  that  half  the  expense  of  any  additional  furni- 
ture which  might  be  required,  as  well  as  of  all  the  repairs  and 
alterations,  should  be  paid  by  P.  C.  ToJcer,  who  also  agreed  to  take 
upon  himself  the  whole  expenses  of  housekeeping,  and  of  the  estab- 
lishment generally,  the  settlor  undertaking  to  pay  him  £200 
a-year  as  a  contribution  thereto. 

The  answer  then  proceeded  to  detail  the  circumstances  attend- 
ing the  preparation  and  execution  of  the  deed,  and  it  then  stated 
that  immediately  after  the  execution  P.  C.  Tolcer  proceeded  to 
carry  out  the  arrangement  on  his  part,  and  removed  to  the  Oalcs 
a  large  quantity  of  his  furniture,  and  ordered  furniture,  goods,  and 
repairs  to  a  large  amount  for  fitting  up  the  house  for  the  accom- 
modation of  M.  G.  Toher  and  himself  and  family ;  that  about 
the  end  of  the  second  week  in  December,  1853,  M.  G.  ToJcer, 
with  part  of  P.  G.  ToJcer' s  family,  went  to  live  at  the  OaJcs,  and 
shortly  afterwards,  as  soon  as  the  repairs  were  completed  and 
the  house  ready,  other  members  of  his  family  and  servants  went 
thither,  but  he  and  his  wife  were  detained  for  a  time  at  BrigJiton  in 
consequence  of  the  severe  illness  of  one  of  his  daughters ;  and 
that  the  occupation  of  the  OaJcs  by  M.  G.  ToJcer  and  by  P.  G. 
ToJcer  and  his  family,  according  to  the  arrangement,  continued 
from  the  time  when  M.  G.  ToJcer  went  there  till  the  7th  of  March, 
1854,  on  which  day  she  left  without  any  notice,  and  went  to  reside 
with  A.  de  Burgh  and  E.  A.  Glover,  and  as  soon  as  he  could  make 
the  necessary  arrangements  for  the  removal  of  his  household  and 
the  sale  of  his  furniture  (the  whole  of  which  had  to  be  sold  by 
auction)  he  quitted  the  OaJcs  and  gave  up  possession  to  ili.  G.  ToJcer. 
He  went  on  to  state,  that  in  1859  she  had  filed  a  bill  against  him 
to  set  aside  the  settlement,  as  obtained  by  fraud  and  undue  influence, 
which  bill  was  dismissed  at  the  hearing  on  the  3rd  of  December, 
1862,  and  the  order  affirmed  by  the  Lords  Justices  on  the  8th  of 
May,  18G3.    He  proceeded  to  assert  his  title  under  the  settlement, 
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L.  JJ.  and  to  allege  that  the  settlement  was  not  voluntary,  but  was  ex- 

]  86G  ecuted  by  M.  G.  Toher  for  valuable  consideration,  and  tliat  ^be  aboye- 

Tov^ND  nientioned  arrangement  made  between  them  prior  to  its  execution, 

^-  and  the  special  covenants  on  his  part  contained  therein  constituted 

TOKER.  ^  .  . 

  such  valuable  consideration ;  and  he  submitted  that  no  decree 

prejudicing  him  or  his  interest  in  the  estates  could  or  ought  to  be 
made  in  this  suit,  and  that  the  Plaintiff  ought  to  pay  him  his 
costs.  He  further  submitted  that  even  if  the  Plaintiff  should  be 
held  entitled  to  specific  performance  by  reason  of  the  settlement 
being  deemed  to  be  void  as  against  him  as  a  purchaser,  it  was 
valid  as  against  M.  G.  ToJcer,  and  that  in  such  case  the  purchase 
money  ought  to  be  substituted  for  the  property,  and  treated  as 
subject  to  trusts  similar  to  the  limitations  of  the  settlement, 
and  be  brought  into  Court  and  properly  secured  and  applied 
accordingly. 

The  evidence  on  the  part  of  P.  C.  Tolcer  was  stated  by  the  Lord 
Justice  Turner  to  establish  fully  the  fact  that  he  removed  with  his 
family  from  Brighton  to  the  OaJcs  upon  the  terms  of  the  settle- 
ment in  question  being  executed,  and  that  but  for  its  being 
executed  he  would  not  have  so  removed,  and  further,  that  he 
incurred  considerable  expense  and  loss  in  consequence  of  such 
removal. 

The  case  was  heard  before  the  Master  of  the  Eolls  in  May,  1865, 
and  on  the  1st  of  June  following  His  Lordship  made  a  decree  de- 
claring the  Plaintiff  entitled  to  specific  performance,  and  ordering 
that  upon  the  Plaintiff  paying  the  purchase  money  to  the  Defen- 
dant, M,  G.  Toher,  or  as  she  should  direct,  she  and  all  other  proper 
parties,  at  the  expense  of  the  Plaintiff,  should  respectively  execute 
a  proper  conveyance  of  the  estate  to  the  Plaintiff,  or  as  he  should 
direct,  such  conveyance  to  be  settled  by  the  Judge  in  case  the 
parties  should  differ.  It  was  declared  that  the  Plaintiff  was  a 
purchaser  within  the  meaning  of  the  Act  27th  Eliz.  c.  4,  and  that 
the  settlement  of  the  16th  November,  1853,  was  void  as  against 
him,  and  it  was  ordered  that  P.  C.  Tolcer,  and  all  other  proper 
parties,  should  respectively  convey  and  assure,  or  concur  with  the 
Defendant,  M.  G.  ToJcer,  in  conveying  and  assuring  the  estate 
to  the  Plaintiff,  or  as  he  should  direct.  P.  C.  Tolcer  appealed  from 
the  whole  of  this  decree. 
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I  Mr.  Souihgate,  Q.C.,'[and  Mr.  Flummer,  for  the  Plaintiff,  in  sup-      L.  JJ. 
port  of  the  decree  : —  1866 

The  contract  with  the  Plaintiff  being  a  hona  fide  purchase  for  Townend 
value,  will  be  enforced  by  the  Court,  notwithstanding  notice  of  the  Tokee. 
settlement,  unless  the  settlement  can  be  shewn  not  to  be  volun- 
tary :  Buckle  v.  Mitchell  (1) ;  Willatts  v.  Busby  (2) ;  Baldng  v. 
Whimper  (3).  Then  as  to  the  considerations  alleged.  The  law  im- 
poses on  the  grantee  of  a  mortgaged  estate  an  obligation  to  pay  the 
mortgage  and^indemnify  the  grantor  against  it :  Waring  v.  Ward  (4) ; 
TweddeUY.Tweddell(5);Barha7nY.  Earl  Thanet(G);  Earl  of  Oxford 
V.  Bodney  (7) ;  Barry  v.  Harding  (8) ;  Bart,  Vendors  and  Pur- 
chasers (9).  Now  an  express  covenant  to  do  what  the  law  would 
bind  the  grantee  to  do  without  it  cannot  create  a  consideration.  If 
the  argument  on  the  other  side  is  to  prevail,  it  will  be  impossible 
to  make  a  voluntary  settlement  of  an  equity  of  redemption.  The 
second  consideration  alleged  is,  that  there  was  an  agreement  for  the 
settlor  and  Bhilip  Champion  Toker  to  live  together,  and  that  he 
performed  his  part  of  it.  But  that  was  an  independent  arrangement, 
resting  on  a  consideration  of  its  own,  and  cannot  be  imported  into 
the  settlement.  It  was  an  arrangement  not  capable  of  being  en- 
forced, and  it  was  not  made  till  after  the  settlement  had  been 
executed.  The  purchase  money  ought  to  be  paid  to  the  vendor, 
not  to  the  volunteers :  Evelyn  v.  Templar  (10)  ;  Bulvertoft  v.  Bui- 
vertoft  (11) ;  Baking  v.  Whimper  (3). 

Mr.  Baggallay,  Q.C.,  and  Mr.  W.  BL.  Clark,  for  the  Appellant : — 

There  is  no  equity  against  P.  C.  Toker,  and  the  Plaintiff  has  no 
right  to  bring  him  before  the  Court,  whether  the  settlement  bo 
voluntary  or  not.  Where  the  legal  estate  is  outstanding,  so  that 
the  sale  for  value  sets  aside  only  equitable  interests,  it  is  necessary 
that  the  parties  claiming  under  the  voluntary  settlement  should  bo 

(1)  18  Ves.  100.  (6)  3  ^ly.  &  K.  GOT. 

(2)  5  Beav.  193.  (7)  14  Vcs.  417. 

(3)  26  Bcav.  568.  (8)  1  J.  &  Lat.  475,  485. 

(4)  7  Vcs.  336.  (0)  3rd  cd.  p.  359. 

(5)  2  Bro.  C.  C.  100;  and  sec  (10)  2  Bio.  C.  C.  147. 
3  Vcs.  131.  (11)  IS  Vcs.  84,  91. 
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L.  JJ.  before  the  Court,  in  order  tiiat  it  may  be  effectually  decided  to 
1866  whom  the  trustees  must  convey,  as  in  BucMe  v.  Mitchell  and  Wil- 
TowEND  ^^^^^  ^'  ■S'^^so?/.  But  here,  where  no  trustees  are  interposed,  the 
conveyance  not  being  to  trustees  in  trust  for  Miss  Toher  for  life, 
with  remainder  in  trust  for  P.  G.  Toher,  but  directly  to  the  use  of 
Miss  Toher  for  life,  remainder  to  the  use  of  the  nephew  in  fee, 
those  cases  do  not  apply.  The  rule  is,  that  you  cannot  mix  up  in 
a  specific  performance  suit  a  person  claiming  an  adverse  title,  for 
the  purpose  of  establishing  the  title  against  him  :  Tasher  v. 
Small  (1) ;  Mole  v.  Smith  (2) ;  and  the  Court,  which  does  not 
favour  the  setting  aside  voluntary  settlements.  Smith  v.  Gar- 
land (3),  will  not  facilitate  it  by  making  this  an  exception  to  the 
rule,  the  statutory  fraud  standing  on  quite  a  different  footing  from 
actual  fraud :  Bennett  v.  Musgrove  (4).  There  is  no  title  to  relief 
in  equity  against  us :  Be  Soghton  v.  Money  (5).  But  supposing 
this  objection  not  to  be  valid,  we  say  that  the  Plaintiff's  case  must 
fail  on  the  ground  that  the  settlement  was  not  voluntary.  We 
contend  that  there  is  a  sufficient  consideration  on  the  face  of  the 
deed,  and  that  a  sufficient  collateral  consideration  is  also  shewn. 
The  covenant  to  indemnify  the  settlor  against  the  mortgages  is  a 
consideration.  We  admit  the  authority  of  the  cases  cited  as  to  the 
obligation  of  a  purchaser  to  indemnify  the  vendor  against  mort- 
gages on  the  property ;  but  such  cases  have  only  a  very  limited 
application  to  a  case  like  the  present,  where  the  covenantor  takes 
only  an  estate  in  remainder.  There  is  no  authority  for  holding 
that,  apart  from  the  covenant,  P.  C,  Toher  would  be  bound  in  any 
way  to  indemnify  the  settlor  during  her  life.  The  covenant,  then, 
is  a  consideration :  Ford  v.  Stuart  (6) ;  Stephens  v.  Olive  (7).  A 
slight  consideration  will  support  a  settlement  as  made  for  value : 
Thompson  v.  Webster  (8) ;  Boe  v.  Mitton  (9).  Here  the  consi- 
deration is  substantial.  Again,  a  settlement  will  be  treated  as 
made  for  value  if  there  be  a  consideration  for  it,  though  not  ap- 
pearing on  its  face :  Clifford  v.  Turrell  (10) ;  Pott  v.  Todhunter  (11) ; 

(1)  3  My.  &  Cr.  63.  (7)  2  Bro.  C.  C.  90. 

(2)  Jac.  490.  (8)  4  De  G.  &  J.  600;  9  W.  R. 

(3)  2  Mer.  123.  641,  D.  P. 

(4)  2  Ves.  Sen.  52.  (9)  2  Wils.  356. 

(5)  Law  Eep.  1  Eq.  154.  (10)  1  Y.  &  0.  Ch.  138. 

(6)  15  Beav.  493.  >        (11)  2  Coll.  76. 
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Gale  Y.  Williamson  (1);  even  if  the  consideration  be  ex  post  facto:  L.J  J. 
Johnson  v.  Legard  (2).  If  the  settlement  be  set  aside  as  volun-  1866 
tary,  the  purchase-money  must  be  held  upon  trusts  corresponding  to  townen 
the  limitations  of  the  settlement :  Ferrars  v.  Cherry  (3) ;  Leach  v. 
Dean  (4). 

[Parry  v.  Carwarden  (5) ;  Fletcher  v.  Fletcher  (6);  Ward  v. 
Audland  (7) ;  Cox  v.  Barnard  (8) ;  were  also  referred  to  with 
regard  to  the  rights  of  a  volunteer.] 

Mr.  Fischer,  for  the  settlor  : — 

A  devisee  of  the  estate  must  have  taken  it  cum  onere  and  indem- 
nified everybody ;  and  why  should  a  donee  inter  vivos  be  in  a  better 
position  ?     The  covenant  then,  does  not  go  beyond  the  liability 
which  would  exist  without  it.    In  Ford  v.  Stuart  value  was  given 
for  the  settlement,  which  distinguishes  that  case  from  the  present. 
Then  as  to  the  arrangement  for  living  together,  it  would  be  con- 
tradicting the  terms  of  the  deed  in  this  case  to  import  that  as  a 
consideration;  so  Clifford  v.  Turrell  (9)  does  not  apply.  The 
question  of  right  to  the  purchase  money  is  covered  by  the  autho- 
rities.   Such  a  right  must  rest  on  the  granting  part  of  the  deed, 
or  on  the  covenant  for  further  assurance.   The  granting  part  gives 
the  grantee  the  estate  or  nothing.    There  is  no  covenant,  as  in 
Evelyn  v.  Templar  (10),  to  settle  the  money  if  the  estate  is  sold. 
Then  the  covenant  for  further  assurance  only  gives  a  right  to  sue 
at  law,  but  does  not  create  a  lien.    In  Evelyn  v.  Templar  there 
was  a  covenant  which  raised  a  fair  question  whether  there  was  not 
a  lien,  but  the  Court  decided  against  it,  saying  that  the  statute 
avoided  the  deed.    In  Fulvertoft  v.  Pulvertoft  (11),  Lord  Eldon 
treats  it  as  settled  that  the  volunteer  has  no  claim  against  the 
purchase  money;  and  in  Daldng  v.  Whimper  (12)  it  was  so  decided. 
The  purchaser  is  entitled  to  file  a  bill  against  the  volunteers  as  well 
as  the  vendor:  Buchle.Y.  Mitchell (13) ;  Holford  v.  Holfonl  (14).  ' 

(1)  8  M.  &  W.  405.  (8)  8  Ilarc,  310. 

(2)  T.  &  K.  281,  294.  (9)  1  Y.  &  C.  Ch.  138. 

(3)  2  Vcrn.  383.  (10)  2  Bro.  C.  C.  147. 

(4)  1  Ch.  Rep.  78.  (11)  18  Vcs.  84. 

(5)  2  Dick.  544.  (12)  26  Beav.  568. 

(6)  4  Hare,  67.  (13)  18  Yes.  100. 

(7)  16  M.  &  W.  802.  (14)  1  Ch.  Ca.  216. 
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L.  JJ.        Mr.  SoutTigate,  in  reply  : — 

•J  gQQ 

It  is  contended  on  tlie  other  side  that  we  cannot  bring  the 
volunteers  here  to  try  the  question  whether  the  deed  is  voluntary, 
ToKEE.  and  it  is  attempted  to  get  over  the  decisions  to  the  contrary  by 
referring  them  to  the  circumstance  that  the  legal  estate  was  out- 
standing. If  that  was  the  ground  of  those  decisions,  we  can  claim 
the  benefit  of  them,  for  the  legal  estate  here  is  outstanding  in  the 
mortgagees;  and  the  question  who  has  the  right  to  redeem  is 
proper  for  decision  in  this  Court.  But  the  judgment  in  BucMe  v. 
Mitchell  clearly  shews  that  the  decision  did  not  turn  on  any  such 
ground.  The  Court  of  Chancery  has  jurisdiction  in  all  cases  of 
fraud ;  and  the  setting  aside  of  deeds  under  the  statute  27  Eliz.  c.  4 
turns  on  fraud :  Doe  v.  Manning  (1).  The  other  side  say,  "  Try 
your  title  at  law."  But  it  is  impossible  to  try  the  title  to  an 
equity  of  redemption  at  law.  The  Court  has  interfered  in  various 
cases  where  the  estate  has  not  been  conveyed  to  trustees,  but 
directly  to  the  volunteers :  Leach  v.  Bean  (2) ;  Bouglas  v. 
Ward  (3) ;  Parry  v.  Carwarden  (4) ;  Stachjpoole  v.  Stachjpoole  (5). 
It  appears  from  Kerrison  v.  Borrien  (6),  that  a  Court  of  law  does 
not  recognise  anything  short  of  a  legal  conveyance  for  value. 
The  general  rule  in  Tasker  v.  Small  (7)  is  not  disputed ;  but 
there  are  exceptions  to  the  rule,  and  this  is  one :  Lister  v.  Turner  (8). 
Moreover  a  case  where  a  third  person  sets  up  a  claim  to  the  purchase 
money  must  be  an  exception.  In  Tasher  v.  Small  the  person  held 
to  be  improperly  made  a  party  had  a  title  paramount.  Then,  as  to 
consideration,  it  is  evident  that  the  framer  of  this  deed  only  con- 
templated a  free  gift,  and  the  covenant  for  further  assurance  was 
only  a  covenant  to  do  all  that  was  requisite  to  complete  the  gift. 
The  Court,  no  doubt,  will  not  weigh  the  consideration  nicely,  but 
there  must  be  a  substantial  consideration.  Boe  v.  Mitton  (9)  and 
Ford  V.  Stuart  (10),  where  a  very  trifling  consideration  was  held 
enough,  were  cases  where  something  was  wanted  from  a  third 
person  ;  but  where  the  consideration  moves  only  from  the  grantee, 

(1)  9  East,  59.  (6)  9  Bing.  76. 

(2)  1  Ch.  Rep.  78.  (7)  3  My.  &  Cr.  63.  ^ 

(3)  1  Ch.  Ca.  99.  (8)  5  Hare,  281,  291. 

(4)  2  Dick.  544.  (9)  2  Wils.  356. 

(5)  4  D.  &  War.  320.  (10)  15  Beav.  493. 
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it  must  be  substantial  (1).    De  EogUon  v.  Money  (2)  is  under  L.JJ. 
ajDpeal. 


May  28.  Sir  G.  J.  Turner,  L.J.,  after  stating  tlie  facts,  con- 
tinued : — 

The  first  point  relied  upon  in  support  of  this  appeal  was,  that 
the  validity  or  invalidity  of  the  settlement  in  question  as  against 
the  Plaintiff  could  not  properly  be  tried  in  this  suit ;  that  the 
Plaintiff  was  not  entitled  to  make  the  persons  interested  under 
the  settlement  parties  to  a  suit  of  this  description.  It  is  not 
necessary  for  us,  in  my  opinion,  to  decide  this  point ;  nor  do  I 
mean  to  bind  myself  to  any  final  opinion  upon  it ;  but  the  strong 
inclination  of  my  opinion  is,  that  this  objection  on  the  part  of  the 
Appellant  cannot  be  maintained.  It  is,  no  doubt,  true  that  in 
ordinary  cases  of  suits  for  specific  performance,  the  vendor  and 
purchaser  are  the  only  proper  and  necessary  parties  to  the  suit ; 
but  in  a  case  of  this  description  the  settlement,  if  voluntary,  is 
fraudulent  and  void  against  the  purchaser,  and  the  purchaser,  who 
is,  of  course,  entitled  to  tPie  best  title  which  the  vendor  can  make, 
must,  it  should  seem,  be  entitled  to  have  the  question  tried 
whether  the  settlement  is  voluntary  or  not.  That  is  a  question 
which  cannot  be  tried  between  the  vendor  and  the  persons  in- 
terested under  the  settlement,  for  the  settlement  is  binding  upon 
the  vendor.  It  is  a  question  which  can  be  tried  only  by  the 
purchaser,  and,  if  to  be  tried  with  him,  I  see  no  reason  it 
should  not  be  tried  in  a  suit  for  specific  performance,  rather  than 
be  made  the  subject  of  a  distinct  and  separate  suit,  the  more  so,  as 
it  is  a  question  which  affects  the  validity  no  less  than  the  perfor- 
mance of  the  contract.  Such  a  case  does  not,  it  is  to  be  observed, 
stand  upon  the  same  footing  as  the  ordinary  case,  in  ^vhich  it  is 
doubtful  whether  the  vendor  has  power  to  sell,  and  in  which  the 
Court  might  dismiss  the  bill  upon  the  ground  of  that  doubt ;  for 
to  deal  with  a  case  like  the  present  upon  that  footing  would  go  far 
to  destroy  the  effect  of  the  statute  as  applied  to  voluntary  settle- 
ments, as  no  purchaser  would  take  tlie  title  without  being  satisfied 
that  the  settlement  was  invalid  against  him ;  and  it  woukl,  thero- 

(1)  Sug.  V.  &  P.  14t]i  cd.  719.  (2)  Law  Kep.  1  l- q.  154. 
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L.JJ.     fore,  to  say  the  least,  be  difficult  to  effect  any  sale  of  property 
1866       comprised  in  such  a  settlement.    There  is  enough,  therefore,  as  it 
TowNEND    seems  to  me,  to  distinguish  cases  of  this  description  from  the  ordi- 
ToKEK      ^^^y  cases  of  specific  performance ;  but  at  all  events  it  appears  to 

  have  been  the  constant  practice  of  the  Court  to  make  persons 

interested  under  settlements  alleged  to  be  voluntary,  parties  to 
suits  of  this  description,  and  I  am  not  disposed  to  alter  that 
practice.  It  was  argued  for  the  Appellant  that  the  purchaser 
takes  his  title  under  the  statute,  which  avoids  the  voluntary 
settlement  against  him,  and  that  the  cases  in  which  the  parties 
interested  under  the  settlement  have  been  made  parties  to  suits 
for  specific  performance  have  been  cases  in  which  the  legal  estate 
was  outstanding  in  trustees ;  but  although  the  purchaser  takes  his 
title  under  the  statute,  he  is  not  the  less  entitled  to  the  best  title 
which  his  vendor  can  make  him ;  and  as  to  the  cases,  they  have 
not  all  proceeded  upon  the  ground  suggested,  nor  do  I  think  that 
it  is  a  sound  ground  upon  which  to  proceed,  for  if  all  the  cestuis  que 
trusts  be  volunteers,  I  apprehend  the  conveyance  to  the  trustees 
would  be  void  against  the  purchaser  no  less  than  the  interests  of 
the  cestuis  que  trusts  ;  otherwise  in  every  case  of  a  voluntary  settle- 
ment, in  which  the  legal  estate  was  vested  in  trustees,  the  trustees 
would,  by  force  of  their  legal  estate,  be  entitled  to  recover  or  hold 
at  law  against  the  purchaser. 

The  substantial  question,  however,  in  this  case  is,  whether  the 
settlement  in  question  was  voluntary,  and  fraudulent  and  void 
against  the  Plaintiff.  The  Master  of  the  Kolls  was  of  opinion 
that  it  was,  and  has  decided  the  case  accordingly,  but  with  all 
respect  to  His  Lordship  I  differ  from  him  in  opinion  upon  this 
point.  The  question,  as  I  apprehend,  in  cases  of  this  description 
is,  whether  there  was  consideration  for  the  settlement.  The  Court 
not  entering  into  the  quantum  of  consideration,  in  effect  the 
question  is,  whether  the  transaction  was  one  of  bargain  or  of  gift 
merely,  and  I  am  of  opinion  that  there  was  consideration  for  this 
settlement,  and  that  the  case  is  one  of  bargain  and  not  of  gift 
merely.  The  settlement  purports  to  be  made  in  consideration, 
not  of  natural  love  and  affection  only,  but  of  the  covenants  con- 
tained in  it  on  the  part  of  P.  C.  Toher.  Under  those  covenants 
if  any  of  the  persons  having  debts,  charges,  or  incumbrances 
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affecting  the  estate  should  take  proceedings  against  it  in  the  life-      L.  Jj. 
time  of  M.  G.  ToJcer,  the  Defendant,  P.  C.  Toher,  would  be  bound  1866 
to  indemnify  her  against  those  proceedings,  and  all  costs  and  ex-  Townend 
penses  consequent  upon  them.    If  therefore  any  of  the  mortgagees  tokee 

called  for  payment  in  the  lifetime  of  M.  G.  ToJcer,  the  Defendant,'   

P.  C.  ToJcer,  would  be  compelled  either  to  procure  some  one  to  take 
a  transfer  of  the  mortgage,  or  to  raise  the  money  necessary 
for  the  discharge  of  it.  In  the  case  of  a  transfer  the  expenses 
of  the  transfer  would  faU  upon  him.  In  the  case  of  the  money 
being  raised  he  might  be  obliged  to  pay  interest  exceeding 
the  interest  secured  by  the  mortgage,  but  he  could  only  charge 
M.  G.  ToJcer  with  interest  at  the  latter  rate.  M.  G.  ToJcer, 
the  settlor,  was  in  effect  by  this  deed  placed  in  the  position 
of  having  during  her  life  the  whole  income  of  the  estate,  subject 
only  to  interest  at  the  rate  then  payable  upon  the  charges,  and 
she  was  placed  in  this  position  at  the  risk  and  expense  of  the  De- 
fendant, P.  C.  ToJcer.  It  was  said  for  the  Plaintiff-  that  the 
Defendant,  P.  C.  ToJcer,  came  under  no  further  liability  than  the 
law  would  have  imposed  upon  him,  and  several  cases  were  cited 
upon  this  point,  but  I  can  find  nothing  in  those  cases  which  can 
affect  a  case  like  the  present,  which  is  not  a  case  of  sale,  but  of 
settlement ;  nor  do  I  see  any  principle  which  can  throw  upon  a 
reversioner  the  obligation  of  indemnifying  a  tenant  for  life.  How 
this  case  might  have  stood  if  it  had  been  alleged  and  proved  that 
these  covenants  were  inserted  in  the  deed  only  for  the  purpose  of 
raising  a  consideration  for  it,  it  is  unnecessary  for  us  to  say. 
There  is  no  such  allegation  or  proof. 

I  think,  therefore,  that  upon  the  face  of  this  deed  itself  there  is 
enough  to  take  the  case  out  of  the  operation  of  the  statute,  but 
assuming  this  point  to  be  open  to  doubt,  there  is  no  doubt  that 
evidence  is  admissible  to  shew  that  there  was  consideration  for 
the  deed  not  appeari-ng  upon  the  face  of  it,  and  it  seems  to  mo 
that  there  is  here  sufficient  proof  of  such  consideration.  The  evi- 
dence, as  I  have  said,  fully  satis^fics  my  mind  that  the  Defendant, 
P.  G.  ToJcer  removed  a\  ith  his  family  from  Briglitoih  to  the  OaJcs — 
that  he  agreed  to  incur,  and  did  incur  considerable  expense  by 
reason  of  such  removal,  and  that  he  subjected  himself  to  ineroascd 
expense  in  residing  at  the  OaJcs,  upon  the  liiith  of  this  settlement 
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X.  JJ.  being  executed,  and  that  lie  would  not  have  done  so  unless  this 
1866  settlement  had  been  made,  and  I  am  of  opinion  that  these  circum- 
TowNEND    stances  also  are  sufficient  to  take  the  case  out  of  the  statute.  The 

ToKEE  Stiles  V.  The  Attorney- General  (1),  bears  strongly  on  this 

  Tpoint.    In  that  case  Dr.  Young  had  quitted  the  family  of  Lord 

Exeter,  and  had  refused  an  annuity  of  £100  a  year,  which  had 
been  offered  him  to  continue  as  a  tutor  in  that  family,  upon  the 
solicitation  of  the  Duke  of  Wharton,  and  assurances  on  his  part 
that  he  would  provide  more  amply  for  him,  and  an  annuity  given 
by  the  Duke  of  Wharton  to  Dr.  Young  was  upheld  against  the 
duke's  creditors.  Lord  Hardwiche,  after  referring  to  the  facts 
which  I  have  stated,  saying :  If  this  be  the  truth  of  the  fact,  and 
it  is  nowhere  contradicted,  it  does  certainly  amount  to  a  valuable 
consideration,  for  it  has  been  truly  said  that  it  will  equally  arise 
where  a  person  gives  up  a  certain  pecuniary  advantage  at  the 
time  of  *the  grant  as  where  a  sum  of  money  is  actually  paid  down 
at  the  time."  The  view  which  I  have  taken  upon  this  point  is 
also  supported  by  Doe  v.  James  (2)  and  Bullock  v.  Sadlier  (3). 
It  was  argued  for  the  Plaintiff  that  the  agreement  for  residence  at 
the  Oaks  was  wholly  distinct  from  the  agreement  for  the  settle- 
i  ment,  and  was  not  concluded  until  after  the  settlement  had  been 
executed ;  but  in  my  opinion  the  evidence  shews  that  it  was  the 
foundation  of  the  settlement,  although  the  precise  terms  of  the 
arrangement  may  not  have  been  fully  settled  before  the  settle- 
ment was  made.  Again,  it  was  said  that  if  this  agreement  had 
been  part  of  the  consideration  for  the  settlement,  it  would  have 
been  mentioned  in  the  deed,  but  this  argument  goes  too  far ;  if 
followed  out  to  its  consequences  it  would  go  to  the  extent  of  ex- 
cluding any  consideration  not  appearing  upon  the  face  of  the 
deed. 

Another  point  which  was  much  discussed  in  the  course  of  the 
argument  before  us  was,  whether,  assuming  the  settlement  to  be 
set  aside,  the  purchase-money  ought  not  to  be  held  subject  to  the 
same  trusts  to  which  the  estate  would  have  been  subject,  but  upon 
this  point  also  it  is  unnecessary  for  us  to  give  any  opinion.  I 
have  thought  it  right,  however,  to  mention  the  point,  as  I  have 
been  kindly  furnished  by  a  gentleman  in  the  Eecord  Office  with  a 
(1)  2  Atk.  152.  (2)  16  East,  212.  (3)  Amb.  704. 
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copy  of  the  decree  in  Leach  v.  Dene  (1),  from  which  it  appears  that 
the  purchase-money  was  so  dealt  with  in  that  case ;  but  the  later 
cases  are  so  much  the  other  way,  both  in  point  of  decision  and  of 
dicta,  that  we  should  not  in  my  opinion  be  justified  in  acting  in 

(1)  The  following  is  a  copy  of  this  decree  with  the  spelling  modernized : 

Between  PiICi-iard  Leach       ......  Plaintiff 

and 

EiCHARD  Dene,  Roger  Dene,  son  of  the  said 
PticHARD  Dene,  John  Webb,  and  Egbert  Cock- 
ram      .       .  Defendants. 

Berj,  Lib.,  B.  1640,  577. 

This  cause  being  heard  the  24:th  of  May  last,  "before  Mr.  Justice  Foster,  the 
suhstance  of  the  Plaintiff's  suit  being  to  have  certain  articles  of  agreement 
made  betAveen  tbe  Plaintiff  and  the  said  Bichard  Dene,  to  be  performed  concern- 
ing the  purchase  of  two  little  manors  called  Whitheard  and  Veins,  for  the  which 
the  Plaintiff  was  to  pay  to  the  said  Bichard  £1325,  and  that  the  jDremises  might 
be  assured  to  the  Plaintiff  accordingly,  was  the  effect  of  the  bill ;  but  'in  regard, 
the  greatest  difficulty  in  the  said  cause  at  the  hearing,  arose  out  of  a,  deed  which 
the  Defendant  then  produced,  and  which  deed  neither  the  Plaintiff  nor  his  coun- 
sel had  ever  view  of  before.  It  was  then  ordered  that  the  said  deed  should  be 
produced  before  Mr.  Page,  one,  &c.,  who  should  state  the  case  upon  the  said  deed, 
and  certify  what  estates,  uses,  trusts,  or  powers  were  thereby  limited  ;  which 
the  Master  having  accordingly  done,  made  his  report,  thereby  certifying  the  23ar- 
ticular  uses,  trusts,  and  covenants  in  the  said  deed  contained ;  and  afterwards, 
upon  the  9th  day  of  June  last,  upon  the  motion  of  the  Plaintiff's  counsel,  and 
upon  the  reading  of  the  said  Master  s  report,  it  was  by  the  said  Judge  ordered,  for 
the  reasons  in  the  order  and  report  contained,  that  the  articles  in  the  said  order 
upon  the  hearing  mentioned  should  be  decreed,  and  the  Defendant,  Bichard  Dene, 
the  trustees,  John  Wehb  and  Bohert  Cochram,  and  the  said  Boger  Dene,  should 
all  join  in  the  conveyance  of  the  lands  in  question  unto  the  Plaintiff,  according  to 
the  said  articles  and  bargain  made  with  the  said  Bichard  Dene,  unless  the  De- 
fendant, having  notice  thereof,  should  by  the  first  day  of  this  last  term  shew  good 
cause  to  the  contrary ;  and  now  the  matter  being  this  day  debated  before  the 
Right  Honourable  the  Lord  Keeper,  in  the  presence  of  the  counsel  on  both  sides 
upon  the  whole  matter,  his  Lordship  being  assisted  by  Mr.  Justice  Foster  and 
Mr.  Justice  Heath,  forasmuch  as  the  articles  made  between  the  Plaintiff"  and 
the  Defendant  Bichard  arc  by  nnswer  confessed,  and  the  tender  of  the  money  by 
the  Plaintiff  is  proved,  tlTe  said  Lords  the  Judges  declared  that  the  said  deed  of 
uses  bearing  date  in  August,  15  CaroU,  being  a  voluntary  conveyance,  and  the 
said  Bichard  Dene  who  made  the  same  afterwards  selling  the  premises  unto  the 
Plaintilf  for  valuable  consideration,  the  said  voluntary  conveyance  is  fraud  within 
the  statute,  and  the  tendering  of  the  money  by  the  Plaintiff  is  as  good  a  perform- 
ance of  the  contract  on  his  part  as  if  the  money  were  paid,  the  Defendant  Bichard 
Dene  having  refused  to  accept  thereof,  and  therefore  held  lit  that  the  Defendant 
Bichard  should  make  good  and  perform  his  contract,  and  perfect  the  assurance 
accordingly;  the  rather  for  that  the  Defendant  Bichard  doth  by  his  answer  offer 
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opposition  to  them.  If  tliey  are  not  well  founded  it  is  for  the 
House  of  Lords,  and  not  for  us,  to  correct  them.  This  bill  ought, 
in  my  opinion,  to  be  dismissed  as  to  the  Defendant,  P.  C.  Toher, 
with  costs,  and  as  to  the  other  Defendants  without  costs. 

SiE  J.  L.  Knight  Bkuce,  L.J. : — My  opinion  is  the  same. 

Solicitors  for  the  Plaintiff:  Messrs.  Langford  &  Marsden'. 
Solicitor  for  the  Appellant :  Mr.  H.  Phili^^s. 
Solicitors  for  the  Defendant  M.  G.  Toker :  Messrs.  White  &  Sons. 
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tlie  same  so  as  lie  might  have  a  further  consideration ;  and  for  the  Defendant 
Hoger  Dene,  it  is  "but  just  that  he  should  be  in  the  same  case  with  his  father,  as  if 
his  father  had  never  made  the  voluntary  conveyance,  for  so  much  as  is  between 
the  Plaintiff  and  his  father ;  but  for  the  trustees,  they  ought  in  all  justice  and 
equity  to  be  freed  and  saved  harmless,  and  discharged  of  their  debts  and  trusts. 
His  Lordship  doth  thereupon  order  and  decree  that  the  said  articles  of  agreement 
made  between  the  Plaintiff  and  the  Defendant,  Richard  Dene,  be  in  every  part 
performed  according  to  the  true  intent  and  meaning  thereof ;  and  the  said  Richard 
Dene  shall  make  assurance  of  the  premises,  and  free  the  same  of  incumbrances 
accordingly ;  and  the  said  Roger,  the  son,  is  to  be  subject  to  this  decree,  according 
to  the  said  articles  of  agreement  made  between  his  father  and  the  Plaintiff ;  but 
for  the  conveyance  in  August,  15  CaroU,  the  same  is  not  hereby  impeached  as 
between  the  Defendants,  the  father  and  the  son,  for  any  advancement  or  other 
charge  thereby  settled  on  the  said  Roger,  the  son,  otherwise  than  for  making  good 
the  said  articles  of  agreement  made  as  aforesaid  between  the  Defendant,  Richard 
Dene,  and  the  Plaintiff ;  but  the  said  trustees  are  not  to  lose  any  benefit  by  the 
said  agreement  and  bargain  made  between  the  Plaintiif  and  the  said  Richard 
Dene  aforesaid,  but  shall  be  paid  all  their  debts  and  charges  due  to  them  out  of 
the  lands  conveyed  unto  them  by  the  said  deed  of  trust,  made  as  aforesaid,  and  to 
that  end  the  two  next  justices  of  the  peace  in  the  county  where  the  land  lieth 
which  is  to  be  conveyed  to  the  Plaintiff  as  aforesaid,  are  to  take  the  account  of 
the  said  trustees,  and  to  see  what  is  due  unto  them  from  the  said  Richard  Dene, 
or  for  what  sum  of  money  they  or  either  of  them  stand  engaged  for  as  the  proper 
debt  of  the  said  Richard,  and  to  that  end  the  said  justices  are  to  be  armed  with  a 
commission  for  proof  of  all  the  debts  wherein  they  are  engaged  and  by  the  said 
deed  are  to  be  paid,  which  being  ascertained,  the  Plaintiff  shall  pay  unto  them 
the  money  which  he  is  to  pay  upon  the  said  agreement  for  the  purchase  of  the 
said  premises  towards  the  discharging  of  their  said  engagements ;  and  thereupon 
it  is  likewise  ordered  and  decreed  that  the  said  trustees,  and  the  said  Roger  Dene, 
shall  all  join  in  perfecting  the  conveyances  of  the  lands  in  question  unto  the 
Plaintiff,  and  the  Plaintiff  to  hold  and  enjoy  the  same  against  the  Defendants  and 
all  claiming  under  them  since  the  said  articles  of  agreement,  and  the  overplus  of 
the  purchase  money,  if  any  shall  remain,  shall  be  paid  by  the  said  trustees  to  the 
said  Roger  Dene,  the  son,  in  such  manner  as  by  the  said  voluntary  conveyance  is 
settled. 
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1866 

Covenant  running  luith  the  Land — Covenant  not  to  use  House  as  a  Beer-sJiojp — 

Constructive  Notice — Yearly  Tenant.  Feb.  28; 

May  28. 

The  owner  of  a  freehold  house  had  entered  into  a  covenant  with  the  Plain- 
tiff,  who  was  a  previous  owner,  that  the  building  should  not  be  used  as  a 
beer-shop.  The  house  was  afterwards  let  to  the  Defendant  as  tenant  from 
year  to  year,  without  express  notice  of  the  covenant : — 

Held  (affirming  the  decision  of  Wood,  V.-C),  that  although  the  covenant 
might  not  at  law  run  with  the  land,  the  Defendant  was  bound  by  it  in 
equity. 

The  rule  that  a  purchaser  who  does  not  inquire  into  his  vendor's  title  is 
affected  with  notice  of  what  appears  upon  it,  applies  equally  to  a  yearly 
tenant,  as  to  the  purchaser  of  a  greater  interest. 

Fer  TuENER,  L. J. : — A  covenant  by  a  purchaser  of  land,  not  naming 
his  assigns,  that  no  building  erected  on  the  land  shall  be  used  as  a  beer-shop, 
does  not  run  with  the  land. 

This  was  an  appeal  from  an  order  on  further  consideration  made 
by  Yice-Chancellor  Wood  (1),  under  the  following  circumstances : — 

By  an  indenture  dated  the  9th  of  December,  1859,  the  Plaintiffs, 
Isaac  Wilson,  Joseph  Whitewell  Fease,  and  Alfred  Kitcliing,  con- 
veyed a  piece  oi  land,  part  of  a  building  estate  called  the  Pindar 
JBanh  Estate,  in  the  town  of  Darlington,  to  Bohert  Bohinson  in  fee. 
By  the  same  indenture,  B.  Bohinson  for  himself,  his  heirs,  exeeutoYs 
and  administrators,  covenanted  with  the  Plaintiffs,  their  heirs  and 
assigns,  to  repair  the  roads,  and  to  erect  buildings  in  the  manner 
therein  mentioned;  and  further,  that  no  building  or  buildings 
erected  or  to  be  erected  on  the  said  purchased  premises,  or  any 
part  thereof,  should  be  used  for  the  sale  of  ale,  beer,  wine  or 
spirits,  or  any  other  intoxicating  liquor,  nor  for  the  purpose  of 
carrying  on  any  trade  or  business  of  a  noxious  character,  or  which 
should  be  deemed  either  a  public  or  a  private  nuisance. 

B.  Bohinson  built  a  house  on  the  piece  of  land  purchased  by 
him,  which  Jic  subsequently  sold  to  Charles  MarsJiaJL  ^^ho  con- 
veyed it  to  the  Defendant,  Jane  Hart,  in  fee. 

In  September,  18()4,  Jane  Hart  instructed  Mr.  W.  T.  Bohinson, 
an  auctioneer  at  Barlington,  to  let  the  house ;  and  he  accordingly 
(1)  Pvcportcd  2  II.  &  M.  551. 
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L.  J  J.  let  it  to  the  Defendant,  John  T'homjpson,  as  tenant  from  year  to 
1866  year. 

Wilson  Thompson  entered  into  possession  on  the  24t]i  of  Kovember, 
Hakt.  1864,  and  carried  on  the  business  of  a  grocer  and  provision  dealer 
there,  and  as  part  of  his  business  sold  ale  and  beer,  but  not  to  be 
consumed  on  the  premises. 

In  January,  1865,  the  Plaintiffs  required  Thompson  to  desist 
from  selling  ale  and  beer,  and  on  his  refusal,  filed  this  bill  on  the 
9th  of  February,  1865,  against  Jane  Hart  and  Thompson,  praying 
that  they  might  be  restrained  from  using  the  house  for  the  sale  of 
ale  or  beer,  or  any  other  intoxicating  liquor. 

It  appeared  by  the  evidence,  that  on  several  of  the  building 
estates  in  and  near  Darlington  the  tenants  were  restricted  from 
selling  beer ;  but  this  was  not  universally  the  case,  and  even  on 
the  Pindar  Banh  Estate  there  were  two  houses  licensed  to  sell 
beer  across  the  counter. 

The  Defendant,  Jane  Hart,  admitted  that  she  had  notice  of  the 
covenant.  The  Defendant  Thompson,  stated  in  his  answer  that  when 
he  took  the  house  he  was  a  stranger  in  Darlington,  and  denied  all 
knowledge  that  there  was  any  such  restriction  imposed  upon  the  use 
of  the  house  which  he  took,  or  upon  any  other  houses  on  the  Pindar 
BanJc  Estate.  He  also  stated — and  the  account  confirmed  by 
Thomas  Littlefair,  one  of  his  witnesses— that  the  Defendant  and 
Littlefair  went  to  the  office  of  Mr.  W.  T.  Bdhinson  to  inquire  about 
the  house,  and  that  Bohinson  then  asked  the  Defendant  for  what 
he  wanted  the  shop,  and  that  the  Defendant  answered  that  he 
wished  to  carry  on  the  business  of  a  provision  dealer ;  and  that 
Bohinson  then  said  that  his  orders  were  not  to  let  it  as  a  butcher's 
shop,  but  that  he  might  carry  on  any  other  business  there  that  he 
liked. 

W.  T.  Bohinson  made  an  affidavit,  in  which  he  admitted  that 
he  had  told  Thompson  that  he  was  not  to  use  the  premises  as  a 
butcher's  shop,  but  denied  that  he  had  said  that  he  could  carry 
on  any  other  business  in  the  house. 

The  cause  was  heard  before  the  Yice-Chancellor  on  motion  for 
decree,  and  his  Honour  made  an  order  granting  a  perpetual 
injunction  in  terms  of  the  prayer ;  but  gave  no  costs  against  the 
Defendant  Thoonjoson. 
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From  this  decree  Thomjoson  appealed. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Frtj,  for  the  Plaintiffs  :— 

The  covenant  runs  with  the  land  although  the  word  "  assigns  " 
is  omitted.  The  Court  will  look  to  the  intended  operation  of  the 
covenant  rather  than  to  the  words :  The  Friors  Case  (1). 

But  whether  the  covenant  runs  with  the  land  or  not  at  law,  the 
Defendant  had  constructive  notice  of  it  and  is  bound  in  equity: 
TuIJc  V.  Moxhaij  (2).  Upon  the  Defendant's  own  admission  he  was 
informed  that  there  was  some  restriction,  and  he  was  guilty  of 
culpable  negligence  in  not  making  further  inquiries,  when  the 
facts  must  have  been  disclosed :  ParJcer  v.  WJiyte  (3)  ;  Taylor  v. 
BaJcer  (4)  ;  Bohson  v.  Flight  (5). 

Mr.  Fe  Gex,  Q.C.,  for  Jane  Hart,  took  no  part  in  the  argument. 

Mr.  Bolt,  Q.O.,  and  Mr.  Kay,  for  the  Defendant  Thompson : — 

The  covenant  relates  to  the  mode  of  using  a  building  which 
was  not  in  esse  at  the  time  of  the  execution  of  the  conveyance, 
and  the  assigns  are  not  expressly  named.  They  are  therefore  not 
bound  by  the  covenant :  Spencers  Case  (6)  ;  Mayor  of  Gongleton  v. 
Fattison  (7). 

The  Defendant  had  no  constructive  notice.  Notice  is  presumed 
in  two  classes  of  cases.  First,  when  a  person  has  notice  that  some 
incumbrance  exists,  he  has  constructive  notice  of  the  extent  and 
particulars  of  such  incumbrance.  JBut  here  the  Defendant  had  no 
reason  to  suspect  the  existence  of  any  restriction  to  the  use  of  the 
house  as  a  beer  shop  ;  and  if  his  evidence  is  correct,  he  was 
distinctly  informed  that  there  was  none:  Jones  v.  Smith  {S)» 
Secondly,  where  a  person  abstains  from  making  inquiries  which 
he  ought  to  make,  he  is  held  to  have  notice  of  what  would  have 
been  disclosed.  Ikit  here  there  was  no  oblii^ation  on  the  Defend- 
ant  to  make  inquiries.  He  was  merely  a  tenant  from  year  to 
year,  and  was  not  bound  to  inquire  into  the  title  of  his  landlord : 

(1)  Co.  Litt.  085  a  •  cited  1  Sm.  L.  C.        (5)  13  W.  li  105. 

50,  51,  4th  cd.  ('■,)  ]  Sill.  L.  C.  30,  4tli  cd. 

(2)  2  Ph.  774.  (7)  10  East,  130. 

(3)  1  11.  &  M.  1G7.  (8)  1  Hare,  43;  1  Ph.  244. 

(4)  5  Price,  30G. 
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L.  JJ.     EewiU  V.  Loosemore  (1) ;   Ware  v.  Lord  Egmoni  (2) ;  Attorney- 
18G6      General  v.  Stephens  (3). 


WnsoN 

V. 

Haet. 


Mr.  Giffard,  in  reply. 


May  28.  Sir  G.  J.  Turnee,  L.J.,  after  stating  the  facts, 
continued : — 

Tliree  questions  arise  upon  this  appeal.  First,  whether  the 
covenant  contained  in  the  deed  of  the  9th  of  December,  1859, 
ran  with  the  lands  so  as  to  affect  the  Defendant  Thomj)son,  in- 
dependently of  any  question  whether  he  had  notice  of  it  or  not. 
Secondly,  whether  assuming  the  covenant  not  to  have  run  with 
the  land,  the  Defendant  Thompson  ought  to  be  held  to  be  affected 
with  notice  of  it ;  and,  thirdly,  whether,  assuming  the  Defendant 
to  be  affected  with  notice  of  the  covenant,  it  ought  under  the 
circumstances  of  the  case  to  be  enforced  against  him. 

In  the  view  which  I  have  taken  of  this  case  it  is  not  necessary 
for  us  to  decide  the  first  of  these  questions.  The  Yice-Chancellor, 
however,  has  been  of  opinion  that  the  covenant  did  not  run 
with  the  land,  and  it  may  be  right  for  me  to  say  that  I  see 
no  reason  for  dissenting  from  that  opinion.  The  covenant  does 
not  purport  to  bind  assigns,  and  it  seems  to  me  to  be  a  covenant 
directed  not  against  the  use  of  the  land,  but  against  the  personal 
use  and  enjoyment  of  the  building  to  be  erected  upon  the  land. 
The  grantee,  as  I  understand  the  covenant,  was  to  be  at  liberty  to 
erect  any  building  which  he  might  think  proper  upon  the  land, 
provided  that  the  building,  when  erected,  was  not  used  for  any  of 
the  purposes  specified  in  the  covenant.  It  was,  as  I  think,  a 
covenant  applying  merely  to  the  personal  use  and  enjoyment  of 
the  land  by  the  grantee,  and  not  to  the  permanent  user  of  the 
land  itself. 

Then  as  to  the  second  question,  the  notice  of  the  covenant. 
The  evidence  certainly  does  not  satisfy  me  that  the  existence  of 
covenants  of  this  description  in  respect  of  lands  in  the  district 
was  of  such  notoriety  in  the  town  of  Darlington,  as  that  the 

(1)  9  Hare,  449.  (2)  4  D.  M.  &  G.  460.  (3)  6  D.  M.  &  G.  111. 
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Defendant  ought,  upon  that  ground,  to  be  affected  with  notice  of     L.  JJ. 
the  covenant  contained  in  the  conveyance  of  this  plot  of  land.    If  1866 
the  Defendant  is  to  be  affected  with  such  notice  it  must,  I  think,  aVii^on 
be  upon  the  law  of  the  case,  and  not  upon  the  facts.    It  was  -g-^^ 

argued  for  the  Defendant  that  the  circumstances  which  would   

affect  a  purchaser  or  mortgagee  with  notice,  ought  not  to  be  held  so 
to  affect  a  mere  tenant  from  year  to  year,  that  such  a  tenant 
ought  not  to  be  held  bound  to  inquire  into  his  landlord's  title, 
and  that  even  if  in  any  case  such  a  tenant  was  bound  to  make 
such  inquiry,  the  Defendant  was  not  bound  to  do  so  under  the 
circumstances  of  this  case,  as  he  was,  as  it  was  said,  induced  by  the 
representations  of  the  landlord's  agent  to  believe  that  no  further 
inquiry  was  needed. 

But  these  arguments  cannot,  I  think,  be  maintained.  Looking 
at  them  first  with  reference  to  their  general  application,  on  the  one 
hand  I  am  not  by  any  means  inclined  to  extend  the  doctrine  of 
constructive  notice ;  but,  on  the  other  hand,  I  am  as  little  inclined  , 
to  fritter  away  the  principles  of  the  Court  by  refusing  to  apply 
them  to  cases  to  which  they  properly  extend. 

It  cannot,  I  think,  be  denied  that  generally  speaking  a  purchaser 
or  mortgagee  is  bound  to  inquire  into  the  title  of  his  vendor  or 
mortgagor,  and  will  be  affected  with  notice  of  what  appears  upon 
the  title  if  he  does  not  so  inquire ;  nor  can  it,  I  think,  be  disputed 
that  this  rule  applies  to  a  purchaser  or  mortgagee  of  leasehold 
estates,  as  much  as  it  applies  to  a  purchaser  or  mortgagee  of 
freeliold  estates,  or  that  it  applies  equally  to  a  tenant  for  a  term 
of  years ;  and  I  cannot  see  my  way  to  hold  that  a  rule  which 
applies  in  all  these  cases  ought  not  to  be  held  to  apply  in  the  case 
of  a  tenant  from  year  to  year.  The  difference  in  the  cases  seems 
to  me  to  be  only  in  the  quantum  of  injury  which  falls  upon  the 
party  to  wliom  the  rule  is  applied.  Then  looking  at  these  argu- 
ments with  reference  to  the  circumstances  of  this  case,  I  do  not 
think  that  the  mere  fact  of  the  landlord's  agent  having  represented 
that  his  orders  were  not  to  let  tlie  house  for  a  butcher's  shop,  was 
sufficient  to  absolve  the  Defendant  from  making  further  inquiry 
as  to  the  purposes  for  which  it  might  be  used.  As  to  the  other 
representation  alleged  to  have  been  made  by  the  landlord's  agent, 
it  is,  I  think,  more  proper  to  consider  it  with  reference  to  the 
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tliird  point.  Upon  the  point  now  before  us  I  may  add  that 
assuming  notice  of  the  covenant,  the  case  of  Tulh  v.  Moxhay  (1) 
seems  to  me  to  apply. 

Then,  as  to  the  third  point.  It  is  alleged,  on  the  part  of  the  , 
Defendant,  that  the  landlord's  agent  represented  that  the  house 
might  be  used  for  any  other  purpose  than  as  a  butcher's  shop,  and 
certainly,  if  this  representation  was  made,  I  am  not  disposed  to 
think  that  this  Court  ought  to  enforce  the  covenant  against  the 
Defendant,  whatever  right  there  may  be  upon  it  at  law.  The 
evidence,  however,  does  not  satisfy  me  that  any  such  representation 
was  made. 

[His  Lordship  then  considered  the  evidence  which  had  been 
adduced  upon  this  question,  and  expressed  his  opinion  that  the 
Defendant's  case  failed  on  this  point  also.  He  then  continued  as 
follows : — ^] 

In  dealing  with  the  case  I  have  assumed  that  the  conveyances 
to  Marshall  and  Hart  did  not  disclose  this  covenant ;  but  it  may 
be  right  to  say  that  I  have  not  seen  those  conveyances.  I  have 
not  thought  it  necessary  to  do  so,  as  it  is  obvious  that  the  in- 
vestigation of  title  which,  in  my  opinion,  the  Appellant  was 
bound  to  make,  must  have  disclosed  the  covenant.  I  may  mention 
that  some  doubt  at  one  time  occurred  to  me  whether  the  case 
might  not  be  distinguished  upon  the  ground  that  this  was  a 
personal  covenant  merely,  and  that  persons  dealing  with  estates, 
although  they  might  be  bound  to  inquire  into  matters  affecting 
the  estate,  might  not  be  bound  to  inquire  into  mere  personal 
obligations  affecting  the  owner  in  respect  of  the  estate ;  but  upon 
consideration  I  have  thought  that  this  distinction  is  more  plausible 
than  sound,  and  that  it  certainly  cannot  apply  to  the  present  case, 
as  there  was  here  no  inquiry  into  the  title,  and  the  inquiry,  if 
made,  must  have  resulted  in  notice  of  the^covenant.  I  think  this 
appeal  must  be  dismissed  ;  but  certainly  without  costs. 

SiE  J.  L.  Knight  Bkuce,  L.  J. : — 

I  agree  in  the  conclusion  of  my  learned  brother.    But  as  to  the 
(1)  2  Ph.  774. 
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first  of  the  three  questions,  I  wish  pointedly  to  say  that  I  abstain  L.  Jj. 

from  giving  an  opinion.    My  conclusion  is  the  same  whatever  186G 

answer  ought  to  be  given  to  that  question.  Wilson 


Solicitor  for  the  Plaintiffs  :  Mr.  Jarvis. 

Solicitors  for  the  Defendant  Thom^pson:  Messrs.  Cunliffe  d 
Beaumont. 


V. 

Hart. 


Ex;parte'KKEmB>.  In  re  Km.,  l.  jj. 

1 866 

Banhruptcy — Bankrupt  Laiu  Consolidation  Act,  1849,  s.  101 — BanJcruptcy 

Act,  1861,  s.  96.  June  2. 

The  101st  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  is  not 
repealed  by  the  96th  section  of  the  Bankruptcy  Act,  1861. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Sanders 
declining  to  adjudicate  Bichard  Ash  a  bankrupt. 

On  the  8th  of  March,  1866,  a  Petition  for  adjudication  of  bank- 
ruptcy against  Bichard  Ash  was  filed  on  behalf  of  John  Espley. 
The  act  of  bankruptcy  relied  on,  was  the  execution  by  Ash  of  a 
deed  dated  the  28th  of  November,  1865,  by  which  he  assigned  all 
his  estate  and  effects  to  John  Es]pley  and  Bichard  Esjoley,  in  trust 
for  his  creditors.  The  deed  had  been  executed  by  John  Esjpley, 
both  as  a  trustee  and  as  a  creditor.  The  learned  Commissioner, 
on  the  same  8th  of  March,  refused  the  application  for  adjudication, 
on  the  ground  that  John  Es^leij,  having  assented  to  the  deed,  could 
not  treat  it  as  an  act  of  bankruptcy. 

On  the  22nd  of  March,  without  any  fresh  Petition  being  filed, 
John  Harris,  a  creditor  who  had  not  assented  to  the  deed,  applied 
for  an  adjudication  of  bankruptcy' against  Ash,  under  the  101st 
section  of  the  Banhmi^t  Laic  Consolidation  Act,  1849.  The  learned 
Commissioner  refused  ihe  application,  holding  tliat  the  96th  sec- 
tion of  the  Banhrujotcy  Act,  1861,  made  a  new  Petition  necessary. 

Mr.  Harris  a})pcaled. 

Mr.  Be  Gex,  (i.C,  and  Mr.  Bardsivell,  for  the  Appellant : — 
Under  the  101st  section  of  the  Act  of  1849,  no  new  Petition 
was  necessary,  but  the  learned  Commissioner  thought  that  this 
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L.  JJ.      section  was  impliedly  repealed  by  the  96th  section  of  the  Act  of 
1866      1  861.   The  two  sections  are,  however,  in  no  way  conflicting,  and  as 
ExpaHe  10 1st  section  is  not  included  among  the  clauses  which  are  ox- 

Harris  pressly  repealed  by  the  Act  of  1861,  there  can  be  no  doubt  that 
Ash.  the  two  clauses  were  intended  to  stand  together;  such  a  distinct 
and  important  section  as  the  101st  would  have  been ,  repealed 
expressly,  if  repeal  had  been  intended.  It  is  true  that  in  general 
there  would  be  no  advantage  in  proceeding  under  the  96th  clause 
of  the  later  Act  rather  than  under  the  101st  clause  of  the  earlier, 
but  there  are  cases  in  which  there  would.  Thus  the  first  Petition 
might  be  one  by  the  bankrupt  himself,  an  adjudication  on  which 
would  not  relate  back,  for  which  reason  applications  often  were 
made  to  annul  an  adjudication  made  on  the  bankrupt's  applica- 
tion, in  order  to  substitute  one  made  on  the  application  of  a 
creditor.  Again,  the  first  Petition  might  be  founded  on  a  bad 
act  of  bankruptcy,  yet,  but  for  the  96th  section,  no  other  Petition 
could  be  filed  until  the  first  was  disposed  of.  The  insertion  of 
this  section  is  therefore  fully  accounted  for,  without  supposing  it 
intended  to  be  in  substitution  for  the  101st  section  of  the  earlier 
Act.  Ex  jparte  Cheese  (1) ;  Ex  ;parfe  Goodall  (2)  ;  are  against  im- 
plying a  repeal  in  such  a  case. 

SiE  J.  L.  Knight  Bruce,  L.  J. : — 

With  great  deference  and  respect  to  the  knowledge  and  expe- 
rience of  the  learned  Commissioner,  I  do  not  take  the  same  view  of 
these  enactments  as  he  has  done.  I  think  that  it  was  competent 
to  him  to  proceed  to  adjudication.  I  think  that  public  conve- 
nience and  correct  construction  go  together  in  supporting  the 
view  that  a  fresh  Petition  was  not  necessary. 

SlE  G.  J.  TUENEE,  L.J.: — 

The  Act  of  1861  contains  a  clause  expressly  repealing  various 
sections  of  the  Act  of  1849  ;  but  the  101st  section  is  not  among 
the  sections  there  enumerated.  Prima  facie,  therefore,  it  is  to  be 
supposed  that  the  Legislature  did  not  intend  to  repeal  it.  The 
96th  section  of  the  later  Act  is  not  inconsistent  with  the  101st 


(1)  3  M.  D.  &  D.  79. 


(2)  1  De  G.  580. 
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section  of  the  former  Act,  and  may  in  some  cases  have  a  beneficial  L.  Jj. 
operation,  even  if  that  section  remains  in  force.    I  think  there-  1866 

fore  that  there  is  no  reason  for  considering  the  one  clause  to  have  Exparte 

been  repealed  by  the  other,  and  that  the  learned  Commissioner  Harris 

.         .  .  .  In  re 

might  have  proceeded  to  adjudication  without  a  new  Petition.  Ash. 
Solicitors  : — Messrs.  Chilton,  Burton,  Yeates,  dt  Hart, 


PLATT  V.  WALTER. 


L|JJ. 


Practice — jRe-transfer  of  Cause.  1S66 

Where  a  cause  has  by  General  Order  been  transferred  from  one  Court  to  "^^"^ 
another,  a  re-transfer  will  not,  without  consent,  be  ordered  where  it  will  delay 
the  hearing.    Where  it  will  not  be  delayed,  the  Court  will  give  weight  to  the 
fact  that  the  Judge  from  whose  Court  it  has  been  transferred  has,  by  means 
of  interbcutory  applications,  gained  an  acquaintance  with  the  facts. 

The  bill  in  this  cause  was  filed  by  two  of  the  proprietors  of  the 
Evening  Mail  newspaper  against  the  other  proprietors  of  that 
newspaper  and  the  proprietors  of  the  Times,  to  have  the  rights 
and  interests  of  the  proprietors  of  the  Evening  Mail  in  and  over 
the  Times  and  its  establishment  ascertained  by  the  Court. 

On  the  20th  of  January,  1866,  after  a  full  argument,  Yice- 
Chancellor  Wood  granted  an  injunction  until  the  hearing  or 
further  order,  restraining  the  Defendant  Walter,  as  manager  of 
the  two  newspapers,  from  discontinuing,  or  impeding  the  editing, 
printing,  and  publishing  of  the  Evening  Mail  in  such  manner  and 
in  such  connection  with  the  editing,  printing,  and  publishing  of 
the  Times  as  theretofore.  His  Honour,  in  giving  judgunent,  ex- 
pressed a  strong  opinion  that  one  principal  right  claimed  on 
behalf  of  the  Evening.  Mail,  that  of  republishiDg  in  that  paper  the 
articles  which  had  appeared  in  the  Times  of  tlio  two  preceding 
days,  could  not  bo  effectually  disputed  at  the  hearing. 

The  cause  stood  No.  181  for  hearing  in  Vice-Chancellor  Wood^s 
list  of  causes  for  Trinity  Term.  On  the  2l>rd  of  May  a  General 
Order  was  made  for  the  transfer  of  a  great  number  of  causes  from 
the  Court  of  Vice-Chancellor  Wood  to  that  of  Vicc-Chancellor 
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Stuart ;  and  this  cause  was  included  in  the  transfer.  The  Plain- 
tiffs, by  special  leave,  now  moved  to  have  it  re-transferred  to  the 
Court  of  Yice-Chancellor  Wood.  It  appeared  from  the  state  of 
the  cause  lists  in  the  two  Courts,  that  the  hearing  was  likely  to 
take  place  much  sooner  if  the  cause  was  left  in  the  paper  of  Vice- 
Chancellor  Stuart  than  if  it  was  re-transferred. 

Mr.  Bagshawe,  for  the  motion : — 

The  whole  matter  has  been  before  Yice-Chancellor  Wood,  on  the 
motion  for  an  injunction;  and  it  is  desirable  that  the  cause  should 
be  heard  before  a  Judge  who  has  already  acquired  full  knowledge 
of  it,  the  materials  at  the  hearing  being  almost  identical  with 
those  on  the  motion.  The  Yice-Chancellor  Wood  has  expressed 
an  opinion  on  the  chief  point  in  the  case,  and  it  is  undesirable 
that  any  other  Judge  except  an  appellate  one  should  entertain  a 
case  which  has  already  been  virtually  decided. 

Sir  H.  M.  Cairns,  Q.C.,  and  Mr.  Haddan,  contra : — 

It  is  important  to  us  to  get  the  question  decided  at  once,  whereas 
the  Plaintiffs  lose  nothing  by  delay.  The  cause  will  be  heard 
much  sooner  where  it  is,  and  ought  not  to  be  re-transferred  merely 
because  the  Plaintiffs  prefer  to  have  it  in  the  Court  of  a  Judge  who 
has  already  intimated  an  opinion  in  their  favour. 

Mr.  Flummer,  and  Mr.  Boys,  appeared  for  other  Defendants  in 
opposition  to  the  application. 

Mr.  Bagshawe,  in  reply. 

SiE  J.  L.  Knight  Bruce,  L.J. : — 

In  this  case  the  Plaintiffs  are  in  possession  of  an  interlocutory 
injunction  granted  by  one  of  the  learned  Yice-Chancellors.  From 
that  interlocutory  injunction,  the  Defendant  Walter  is  desirous,  if 
he  can,  of  freeing  himself  as  soon  as  he  can.  There  appears  to  be 
great  probability  that  if  the  Court  shall  not  interfere  on  the 
present  occasion,  the  cause  will  come  on  for  hearing  much  sooner 
than  if  the  Court  shall  so  interfere.  The  cause  now  stands  for 
hearing  before  Yice-Chancellor  Stuart;  and  it  appears  highly 
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probable  that  if  it  remains  there  it  will  be  heard  before  the  long  L,  JJ. 
vacation.    My  opinion  is,  without  reference  to  the  personality,  if  I866 

I  may  use  the  expression,  of  the  learned  Judge  who  granted  the  p^^T 

injunction,  the  cause  ought  to  remain  where  it  will  be  soonest  ^^ltee 

heard.   


Sir  G.  J.  Turner,  LJ.  : — 

I  am  of  the  same  opinion.  I  think  that  the  practice  of  the 
Court  in  this  respect  has  varied,  and  that  now  the  question  to  be 
considered  is,  whether,  by  means  of  the  transfer,  the  Court  from 
which  the  transfer  has  been  made  is  so  far  relieved  that  there  is  a 
reasonable  prospect  of  the  cause  being  heard  as  soon  in  one  Court 
as  in  the  other.  If  that  be  so,  the  Court  will  give  weight  to  the 
circumstance  that  the  Judge  from  whom  the  cause  has  been  trans- 
ferred, has  gained  such  an  acquaintance  with  it  as  would  expedite 
the  further  proceedings.  According  to  my  recollection  of  the 
practice  many  years  ago,  the  Lord  Chancellor  was  uniformly  in 
the  habit  of  refusing  a  re-transfer  if  it  would  delay  the  hearing  of 
the  cause. 

Solicitor  for  the  Plaintiff :  Mr.  Irwin. 

Solicitor  for  the  Defendants :  Mr.  Alexander  DoUe, 


HAEEISON  V.  EICHAKDS.  l.  jj. 


Practice — Conduct  of  Proceedings — Executor. 

A  decree  having  been  made  for  the  administration  of  personal  estate  at  the 
suit  of  the  residuary  legatees,  it  was  found  necessary  that  proceedings  should 
be  taken  in  equity  against  a  person  who  had  had  dealings  with  the  testatrix. 
The  executor  was  willing  to  conduct  them,  and  no  case  of  misconduct  was 
established  against  him.  An  order  of  Stuart,  V.C.,  giving  the  Plaiutifls 
liberty  to  take  proceedings  in  the  name  of  the  executor  was  discharged  on 
appeal,  and  the  executor  directed  to  take  them. 

The  bill  in  this  case  was  filed  on  behalf  of  five  infants  for  the 
administration  of  the  real  and  personal  estate  of  Elizabeth  Harrison, 
to  which  they  were  beneficially  entitled  under  her  will.    The  bill 
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L.  JJ.      was  of  the  simplest  description,  only  asking  for  the  common 
1866       accounts.   The  Defendant  Bichards,  the  only  acting  executor,  just 
Haeeison    ^©^ore  the  time  for  filing  a  voluntary  answer  had  expired,  took  out 
a  summons  for  further  time,  which  was  refused.    On  the  8th  of 
July,  1865,  the  common  decree  was  made  by  consent. 

Under  this  decree  a  Mr.  French  carried  in  a  claim  as  a  creditor. 
It  appeared  that  there  had  been  various  transactions  between  the 
testatrix  and  French,  and  that  certain  agreements  had  been 
entered  into  between  them,  and  certain  assignments  made  by  the 
testatrix  to  French,  which  were  considered  impeachable,  and  which 
it  was  for  the  interest  of  the  estate  to  set  aside.  The  executor 
investigated  the  circumstances  relating  to  these  transactions,  and 
communicated  the  result  of  his  inquiries  to  the  Plaintiffs'  solicitors. 
The  Plaintiffs,  by  their  next  friend,  subsequently  took  out  a 
summons  for  leave  to  institute  proceedings  in  the  name  of  Bichards, 
the  executor,  for  the  purpose  of  setting  aside  the  agreements  and 
assignments.  Bichards  objected  to  this,  and  submitted  by  his 
affidavit  that  if  proceedings  were  directed  they  ought  to  be 
conducted  by  him.  He  explained  by  his  affidavit  that  'he  had 
wished  to  put  in  a  voluntary  answer,  not  for  the  purpose  of  throw- 
ing any  obstacle  in  the  way  of  the  suit,  but  for  the  purpose  of 
giving  information  as  to  the  state  of  the  testatrix's  affairs,  in  order 
that,  if  desirable,  special  inquiries  might  be  directed  as  to  matters 
in  which  there  was  a  difficulty  as  to  the  proper  course  to  be  taken. 
The  summons  was  adjourned  into  Court,  and  Yice-Chancellor 
Stuart,  after  observing  upon  the  application  to  file  a  voluntary 
answer  as  improper,  and  giving  an  unfavourable  impression  of  the 
executor's  mode  of  discharging  his  duty,  made  an  order  giving  the 
Plaintiffs  leave  to  institute  such  suit  as  counsel  might  advise  for 
the  purpose  of  setting  aside  the  agreements  and  assignments,  and 
giving  them  liberty  to  use  the  name  of  Bichards  as  Plaintiff  in 
the  suit,  and  directing  that  he  should  be  indemnified  out  of  the 
residuary  personal  estate  of  the  testatrix  against  the  costs.  His 
Honour  refused  to  give  the  executor  any  costs  of  the  application. 
The  executor  appealed. 


Mr.  Bacon,  Q.C.,  Mr.  Craig,  Q.C.,  and  Mr.  C.  A.  Beavan,  for  the 
Appellant. 
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Mr.  Malins,  Q.C.,  and  Mr.  J.  Napier  Eiggins,  for  the  Plaintiffs, 
in  support  of  the  order. 

SiE  J.  L.  Knight  Bruce,  L.J.  :— 

In  my  opinion  this  case  so  far  involves  a  question  of  principle, 
that  we  ought  not  to  decline  to  interfere  with  the  discretion 
exercised  by  the  Yice-Chancellor.  I  do  not  consider,  by  analogy 
to  other  cases,  that  enough  has  been  shewn  to  make  it  right  to 
take  the  conduct  of  the  proposed  suit  out  of  the  hands  of  the 
executor. 

Sir  G.  J.  Turner,  L.J. : — 

The  order  under  appeal,  whatever  be  its  form,  is  in  substance  an 
order  for  a  receiver,  for  it  takes  the  administration  of  a  part  of 
the  estate  out  of  the  hands  of  the  executor  and  intrusts  it  to  some 
one  else.  Now,  a  receiver  is  not  appointed  against  an"  executor 
unless  some  case  of  misconduct  is  proved.  Is  there  any  such 
case  made  out  here?  It  is  alleged  against  him  that  he  applied 
for  time  to  put  in  a  voluntary  answer ;  but  it  seems  to  me  that  it 
would  have  been  very  convenient  for  a  voluntary  answer  to  have 
been  put  in,  since  the  Court  would  then  have  had  materials  before 
it  enabling  it  to  give  special  directions  as  to  the  dealings  with 
Mr.  French,  which  have  become  the  subject  of  subsequent  inquiry. 
The  proceedings  to  be  taken  must  be  carried  on  in  the  name  of 
the  executor ;  and  I  find  that  all  the  information  which  lays  a 
ground  for  those  proceedings  has  been  obtained  from  him  or  his 
solicitor..  If  the  proceedings  are  taken  out  of  their  hands,  it  is 
not  likely  that  the  executor  will  voluntarily  communicate  with 
the  other  solicitor  for  the  purpose  of  giving  all  the  information 
material  to  the  carrying  on  the  proceedings.  In  the  absence  of 
misconduct  on  the  part  of  the  executor,  I  do  not  think  it  desirable 
to  place  the  business  in  the  hands  of  a  person  with  whom  ho  is  not 
likely  to  communicate  freely.  If  it  had  been  the  rule  of  the 
Court,  as  Mr.  Malins  contended,  that  the  conduct  of  proceedings 
of  this  description  should,  as  a  matter  of  course,  be  given  to  the 
persons  beneficially  interested  in  tlio  estate,  I  should  have  been 
one  of  the  last  persons  to  disturb  it.    If  an  executor  refuses  to 
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take  proceedings  whicli  ought  to  be  taken,  tlie  Court  will  give  the 
Plaintiff  power  to  take  them  in  his  name ;  but  where  there  is  no 
case  of  misconduct  made  out  against  the  executor,  and  he  is 
willing  to  conduct  the  proceedings,  I  never  heard  of  such  a  rule 
as  that  it  was  of  course  to  take  them  out  of  his  hands  and  give 
the  Plaintiff  leave  to  proceed  in  his  name.  Mr.  Leach,  the 
Eegistrar,  confirms  my  view  of  the  course  of  the  Court  in  this 
respect.  I  am  of  opinion,  therefore,  that  the  order  of  the  Yice- 
Chancellor  should  be  discharged,  and  that  the  executor  should 
be  directed  to  take  proceedings  for  setting  aside  the  agreements 
and  assignments. 


Solicitors  for  the  Plaintiffs :  Messrs.  Burgoynes,  Milnes,  &  Bur- 
goyne.  - 

Solicitors  for  the  Executor :  Messrs.  Terrell  &  Chamberlain, 
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Ex  parte  SAMPSON.    In  re  COBHAM. 

Bankruptcy — Debtor  petitioning  against  himself — Statement  of  Debts- 
Banhrwptcy  Act,  1861,  s.  93. 


A  del)tor  was  adjudged  bankrupt  on  his  own  Petition,  and  on  the  22nd  of 
January  filed  his  statement  under  the  Bankruptcy  Acty  1861,  s.  93.  On  the  6th 
of  February  assignees  were  chosen,  who  proceeded  to  get  in  the  estate.  On  the 
21st  of  February,  a  creditor  who  had  proved  her  debt  at  the  meeting  of  the 
6th,  gave  notice  of  motion  for  the  5th  of  March,  to  annul  the  adjudication 
and  dismiss  the  Petition,  on  the  ground  that  the  statement  was  inaccurate, 
inasmuch  as  the  bankrupt  had  omitted  from  it  the  names  of  some  fully 
secured  creditors.  On  the  5th  of  March  the  Commissioner  adjourned  the 
application,  giving  the  bankrupt  leave  in  the  mean  time  to  file  an  amended 
statement,  which  he  filed  on  the  17th  of  March.  On  the  11th  of  April  the 
application  was  finally  heard,  when  the  Commissioner  made  an  order  annul- 
ling the  adjudication,  and  dismissing  the  bankrupt's  Petition,  from  which 
order  the  assignees  appealed  : — 

Held,  by  Knight  Bruce,  L.J.,  that  whatever  right  the  respondent  might 
have  had  to  set  aside  the  adjudication  if  she  had  proceeded  with  more 
diligence,  she  had,  by  her  course  of  conduct,  debarred  herself  from  any  such 
right : 

Held,  by  Turner,  L.J.,  that  the  Act  and  General  Orders  indicated  so 
obscurely  the  necessity  of  entering  fully  secured  debts  in  the  statement, 
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that  no  fraud  could  "be  imputed  to  the  "bankrupt  on  account  of  his  omitting       L.  JJ. 

them  ;  and  that  there  was  no  sufficient  reason  for  annulling  the  adjudication,  ^g^g 

the  Court  having  power  to  decide  that  the  special  circumstances  of  any  par-  .^v^ 

ticular  case  took  it  out  of  the  General  Orders.  P^''^^ 

Sampson. 

In  this  case  G.  F.  Cobliam,  on  the  18th  of  January,  1866,  filed  a  ^^^^^ 
Petition  for  adjudication  against  himself,  on  which  he  was  adju- 
dicated bankrupt. 

On  the  22nd  of  January,  in  compliance  with  the  Bankruj^tey 
Act,  1861,  sect  93,  he  filed  a  statement  of  his  debts  and  liabili- 
ties, the  names  and  addresses  of  his  creditors,  and  the  causes  of 
his  inability  to  meet  his  engagements. 

On  the  6th  of  February,  creditors'  assignees  were  chosen. 

On  the  21st  of  February,  Mrs.  Macdonnell,  a  creditor  who  had 
filed  a  proof  of  her  debt  on  the  6th,  gave  notice  for  the  5th  of 
March,  of  an  application  to  dismiss  the  Petition  and  annul  the 
adjudication,  on  the  ground  that  the  statement  which  had  been 
filed  by  the  bankrupt  was  insufficient  and  incorrect. 

The  errors  alleged  were  as  follows  : — 

(1).  A  debt  of  £600,  due  from  the  bankrupt  -  to  a  Mr.  Charles 
Pearson,  on  a  sufficient  mortgage  security,  was  omitted.  Mr. 
Pearson  was  entered  as  a  creditor  only  in  respect  of  another  sum 
of  £273,  which  was  insufficiently  secured,  the  security  being  set 
forth  in  the  statement  as  being  of  the  estimated  value  of  £100. 
(2).  A  debt  of  £100,  due  to  Mr.  Tufnell  Soutligate,  on  the  security 
of  a  bill  of  sale  of  furniture,  was  omitted.  (3).  Mrs.  Macdonnell 
herself  was  entered  in  the  statement  as  a  creditor  without  any 
amount  being  given,  and  opposite  to  her  name  was  an  entry  that 
she  held  a  mortgage  on  a  piece  of  land  called  the  Goss,  at  Green- 
hithe,  which  was  alleged  to  be  incorrect. 

The  security  to  Mr.  Soutligate  was  a  bill  of  sale  given  on  the 
17th  of  January,  the  day  before  tlie  adjudication.  As  regarded  the 
claim  of  Mrs.  Macdonnell,  it  was  a  claim  for  arrears  of  rent,  for 
which  an  action  was  pending  at  the  time  of  the  adjudication.  Tliore 
was  a  conflict  of  evidence  as  to  the  statement  that  she  liehl  a 
mortgage  covering  this  debt,  there  being  a  mortgage,  the  circum- 
stances as  to  which  did  not  clearly  appear. 

The  bankrupt,  in  opposition  to  the  application,  filed  an  affidavit, 
deposing  that  he  had  made  his  statement  hand  fide,  and  without 
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L.  JJ.      any  intention  to  mislead — that  he  had  not  looked  upon  M.Y.  Pearson 
1866       as  a  creditor  for  the  £600,  since  it  was  amply  secured — that  as 
Ex^He  bankrupt  was  informed  and  believed,  Mr.  Southgate  made  no 

Sampson,    claim  against  his  estate  in  respect  of  the  debt  for  which  the  bill  of 
C^HAM.    sale  was  given,  and  that  he  fully  believed  Mrs.  Macdonnell  to  be 
—         amply  secured. 

On  the  5th  of  March  the  application  came  on  to  be  heard,  and 
the  learned  Commissioner  made  an  order  adjourning  the  hearing  to 
the  26th,  with  liberty  to  the  bankrupt  to  amend  his  statement, 
and  with  liberty  for  either  party  to  adduce  further  evidence. 

On  the  17th  of  March  the  bankrupt  filed  an  amended  state- 
ment, in  which  he  entered  Mr.  Pearson  as  a  creditor  for  £354 1 6s.  6d. 
for  which  he  held  a  security  estimated  at  £120,  and  as  a  fully 
secured  creditor  for  £600.  He  entered  Mr.  Southgate  as  a  creditor 
for  £104  17s.  ^d.,  holding  for  it  a  bill  of  sale  of  the  bankrupt's 
furniture,  of  the  value  of  £78 ;  and  he  entered  Mrs.  Macdonnell  as 
claiming  to  be  a  creditor  for  £307  7s.  7 d.,  and  as  holding  a  mort- 
gage on  property  of  more  than  sufficient  value  to  cover  her  mort- 
gage debt  of  £500  and  the  £307  7s.  Id. 

On  the  26th  of  March  the  hearing  of  the  application  was  again 
adjourned  till  the  9th  of  April,  on  which  day  it  was  further  ad- 
journed till  the  11th,  and  on  that  day  the  learned  Commissioner 
made  an  order  dismissing  the  Petition. 

The  assignees  had  ever  since  their  appointment  been  proceed- 
ing to  get  in  the  bankrupt's  estate,  and  his  landed  property  was  sold 
by  auction  on  the  11th  of  April,  the  day  on  which  the  Petition 
was  dismissed. 

The  assignees  now  appealed  against  the  order  of  dismissal. 

Mr.  Bacon,  Q.C.,  and  Mr.  Reed,  for  the  appellants : — 

It  never  can  have  been  the  intention  of  the  Legislature  that  the 
rights  of  the  creditors  should  be  interfered  with  in  this  way,  and 
assignees  and  persons  dealing  with  them  be  placed  in  such  an  em- 
barrassing position  after  a  lapse  of  many  weeks,  because  the  bank- 
rupt has  been  guilty  of  some  slight  negligence  in  preparing  his  state- 
ment. The  bankrupt  prepared  it  here  in  a  way  which  we  admit  to 
be  inaccurate,  but  which  was  quite  natural,  looking  at  the  principle 
enunciated  in  sect.  97  of  the  Act,  which  is  repeated  in  the  schedule 
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to  the  General  Orders  (1).  The  Act  says  nothing  about  the  dismissal 
of  the  Petition  for  non-compliance  with  the  93rd  section ;  the  Orders 
do,  but  they  do  not  say  that  it  is  to  be  dismissed  for  any  trifling- 
inaccuracy.    The  fair  construction  is,  that  there  is  to  be  a  dis- 

(1)  General  Orders,  October  12,  1861  :~ 

4.  "  The  statement  required  to  be  filed  in  Court  under  section  93  of  tbe  Banh- 
rujptcy  Act,  1861,  by  every  debtor  petitioning  for  adjudication  of  bankruptcy 
against  himself,  and  verified  by  the  oath  of  the  Petitioner,  shall  be  so  filed  and 
verified  by  such  debtor  within  three  days  after  filing  his  Petition,  or  within  such 
further  time  as  the  Commissioner  may  under  special  circumstances  allow,  and 
shall  be  in  the  form  specified  in  the  schedule  to  these  Orders  annexed,  and  if  such 
statement  be  not  so  filed  and  verified,  the  said  Petition  shall  be  dismissed." 

The  schedule  above  referred  to  is  as  follows  : — 

"  N.B.  This  is  to  be  a  full,  true,  and  accurate  statement  verified  by  the  oath  of 
the  petitioner,  of  his  debts  and  liabilities  of  every  kind,  and  of  the  names  and 
residences  of  his  creditors,  and  of  the  causes  of  his  inability  to  meet  his  engage- 
ments, reckoning  as  debts : — 

"  1.  Sums  due  to  creditors  holding  mortgages,  or  other  available  securities  or 
liens,  after  deducting  the  value  of  the  properties  comprised  in  such  mortgages,  secu- 
rities, or  liens.  • 

"  2.  Such  interest  and  costs  as  shall  be  due  in  respect  of  any  of  the  debts. 
"  But  not  reckoning — 

"  1.  The  amount  of  the  debts  in  respect  of  which  the  petitioner  has  already 
taken  the  benefit  of  insolvency  protection  or  bankruptcy. 
"  2.  Debts  barred  by  any  Statute  of  Limitations. 

The  statement  must  be  filed  and  verified  within  three  days  after  filing  the 
Petition  for  adjudication,  and  in  default  thereof  the  Petition  will  be  dismissed. 


"  A  full,  true,  and  accurate  statement,  verified  by  the  oath  of  the  Petitioner,  of 

the  debts  and  liabilities  of  every  kind,  reckoned  in  manner  above  directed,  of  

of  ,  a  debtor  petitioning  for  adjudication  of  bankruptcy  against  himself,  and 

of  the  names  and  residences  of  his  creditors,  and  of  the  causes  of  his  inability  to 
meet  his  engagements.  .  . 
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Debts  secured  by  mortgages, 
or  other  available  securities 
or  liens,  showing  the  amount 
secured,  and  the  value  or 
estimated  value  of  tlie  pro- 
perty comprised  therein. 


Causes    of  the 
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ability to  meet 
his  engage- 
ments. 
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missal  if  the  requisitions  of  the  93rd  section  are  not  substantially 
complied  with,  but  not  otherwise.  The  Commissioner  here  gave 
leave  to  amend,  and  an  amended  statement  was  filed,  the  accuracy 
of  which  is  not  disputed,  and  after  this,  we  submit  that  there  could 
not  be  a  dismissal ;  we  say,  moreover,  that  apart  from  this,  the 
objecting  creditor  has  not  come  in  time ;  an  objection  of  this  nature 
ought  to  be  taken  at  once.  It  will  be  impossible  ever  to  find 
persons  to  be  assignees  when  a  man  is  adjudged  bankrupt  on  his  own 
Petition,  if  their  title  is  liable  to  be  defeated,  after  they  have  got  in 
the  estate,  on  the  ground  of  some  inaccuracy  in  a  statement,  the 
truth  of  which  they  have  no  means  of  testing. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Nalder,  for  Mrs.  Macdonnell 

The  learned  Commissioner  came  to  the  conclusion  that  the 
statement  was  importantly  and  wilfully  inaccurate,  and  this  we 
submit  was  a  true  conclusion.  The  wilful  omission  of  the  name  of 
a  creditor  is  fatal :  Be  Moore  (1) ;  and  the  matter  is  not  one  where 
an  amendment  can  be  allowed  under  the  30th  rule  of  the  General 
Orders :  Be  Tyrie  (2),  a  case  very  similar  to  the  present.  It  is  most 
important  that  the  bankrupt  should  give  accurate  information  in 
his  statement,  otherwise  all  manner  of  fraudulent  dealings  might 
remain  concealed.  A  full  and  accurate  disclosure,  such  as  is  re- 
quired by  the  Act  must  be  considered  a  condition  precedent  to  the 
adjudication. 


Mr.  Beed,  in  reply. 


Sib  J.  L.  Knight  Bruce,  L.J. : — 

If  the  present  respondent  had  proceeded  with  more  diligence 
and  consistency  there  might  have  been  some  reason  for  holding 
that  this  adjudication  ought  to  be  set  aside  on  her  application. 
But  her  proceedings  have  been  such,  and  she  has  so  acted,  as  to 
preclude  her  from  asserting  any  title  she  might  otherwise  have 
had  to  insist  on  the  dismissal  of  the  Petition.  With  deference 
differing  from  the  conclusion  of  the  learned  Commissioner,  I  am 
of  opinion  that  this  bankruptcy  should  stand. 


(1)  5  L.  T.  (N.S.)  806,  Holroyd,  Com. 

(2)  13  W.  E.  953,  Holroyd,  Com. 
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Sir  G.  J.  Turner,  L.J. : —  L.  jj. 

I  agree.  The  question  does  not  turn  on  the  Statute,  which  says  1866 
nothing  as  to  dismissal,  but  on  the  General  Orders.  Now,  it  is  Ex  par/e 
within  the  power  of  a  Judge  to  say  that  the  special  circumstances  in  ^e' 
of  any  particular  case  take  it  out  of  any  General  Orders  of  the  Cobhaji. 
Court.  I  should  haye  been  unwilling  to  interfere  with  the  de- 
cision of  the  Commissioner,  if  I  had  seen  any  reason  to  suspect 
fraud  on  the  part  of  the  bankrupt.  But  it  appears  to  me  that 
there  was  a  serious  question,  how  he  ought  to  frame  his  statement. 
The  93rd  section  is  expressed  in  very  general  terms,  not  furnishing 
any  rule  as  to  secured  debts.  We  come  then  to  the  Orders,  the 
4th  rule  of  which  provides  that  the  statement  shall  be  in  the  form 
specified  in  the  schedule.  That  form  sets  out  the  97th  section  of 
the  Act,  the  first  provision  of  which  is,  that  sums  due  to  creditors 
holding  securities  are  to  be  reckoned  as  debts  after  deducting 
the  value  of  the  securities.  Frima  facie,  therefore,  where  the  value 
of  the  property  in  the  security  exceeds  the  amount  of  the  debt, 
the  debt  ought  not  to  be  included  in  the  list.  The  tabular  form, 
at  the  end  of  the  schedule,  appears  to  set  this  right,  but  it  does  so 
very  obscurely,  if  at  all.  I  cannot,  therefore,  see  any  ground  for 
imputing  fraud  to  the  bankrupt  because  he  omitted  fully  secured 
debts  from  his  statement.  Then  if  there  be  no  fraud,  on  what 
ground  can  the  Court  interfere  to  set  aside  the  adjudication.  What 
good  can  any  creditor  get  ?  Of  what  use  would  it  be  to  the  cre- 
ditors to  bo  informed  by  th©  statement  that  there  were  certain 
creditors  fully  secured?  If  any  of  their  securities  were  made 
fraudulently,  the  proper  remedy,  as  it  appears  to  me,  is  for  the 
assignees  to  take  proceedings  to  set  them  aside,  but  I  do  not  think 
annulling  the  adjudication  a  proper  remedy.  It  seems  to  me 
therefore,  that  apart  from  the  effect  of  the  leave  given  to  amend 
the  statement,  as  to  -vYl^ich  I  give  no  opinion,  there  is  no  sufficient 
ground  for  dismissing  this  Petition. 

Solicitors  for  tlio  Appellants :  Messrs.  Harrison  &  Lewis. 
Solicitors  for  tlic  Respondent :  Messrs.  Steele  &  Sons. 
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COLYEE  V.  COLYEE. 

L.  JJ. 

1866  Practice — Revivor — Supplement. 

Junel2.  Where  a  sole  Plaintiff  dies,  the  suit  may  be  revived  after  decree  without 

bill  filed. 

This  was  a  redemption  suit,  in  which  a  decree  had  been  made, 
since  which  time  the  sole  Plaintiff,  the  mortgagor,  was  dead. 

Mr.  Marten,  on  behalf  of  the  devisees  in  trust  under  the  will  of 
the  mortgagor  and  some  of  the  parties  interested,  now  asked  for 
an  order  to  revive  against  the  mortgagee  and  the  other  parties  in- 
terested under  the  will,  and  said  that  the  application  was  first  made 
to  Yice-Chancellor  Kindersley,  who  wished  it  to  be  brought  before 
the  Lords  Justices.  The  difficulty  arose  under  section  52  of 
15  &  16  Yict.  c.  86,  which  enacted,  that  it  should  not  be  necessary  to 
exhibit  any  bill  of  revivor  or  supplemental  bill  in  order  to  obtain 
the  usual  order  to  revive,  and  substituted  the  order  to  revive  upon 
an  allegation.  But  it  had  been  doubted  whether  this  section 
applied  to  the  case  of  a  sole  Plaintiff  dying,  as  the  suit  could  not 
then  have  been  continued  by  a  bill  of  revivor,  or  its  defects  sup- 
plied by  a  supplemental  bill ;  but  an  original  bill  in  the  nature 
of  a  supplemental  bill  would  have  been  required ;  Mitford,  Plead- 
ing (1).  There  had  been  a  difference  in  the  practice.  Orders  to 
revive  had  been  made  after  the  death  of  a  sole  Plaintiff  or  Defen- 
dant in  Jackson  v.  Ward  (2) ;  Gilbert  v.  Tomlinson  (3) ;  Eyre  v. 
Brett  (4) ;  and  had  been  refused  in  Bendy  v.  Bendy  (5)  ;  Williams 
V.  Williams  (6)  ;  Laurie  v.  GrusTi  (7)  ;  Townend  v.  Toker  (8) ;  Mor- 
gan's Chancery  Acts  and  Orders  (9). 

Sir  G.  J.  TuRNEE,  L.J.,  after  consulting  with  Lord  Justice 
Knight  Bruce: — 

With  all  due  deference  to  the  majority  of  the  learned  Judges, 

(1)  P.  86,  Ed.  5.  (5)  5  W.  R.  221. 

(2)  1  Giff.  30.  (6)  9  W.  R.  296. 

(3)  8  W.  R.  467;  6  Jur.  (N.S.)  (7)  32  Beav.  117. 
532.  (8)  14  W.  R.  300. 

(4)  13  W.  R.  763.  (9)  3rd  ed.  p.  210. 
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we  think  you  ought  to  have  the  usual  supplemental  order,  and      L.  JJ. 
the  parties  may  move  to  discharge  it,  and  the  only  thing  will  be  I8G6 

that  you  may  then  have  to  file  a  supplemental  bill.  Colter 


Solicitors :  Messrs.  Davidson,  Garr,  &  Bannister, 


V. 

COLYEK. 


EHODES  V.  KHODES.  l.  jj. 


Practice — Appeal —  Certificate. 

Where  the  Vice-Chancellor  had  rejected  evidence  on  an  inquiry  in  Cham- 
bers adjourned  into  Court,  and  the  party  producing  the  evidence  appealed, 
the  Lords  Justices  doubted  whether  there  could  be  such  an  appeal,  and 
whether  he  ought  not  to  wait  for  the  certificate  and  then  move  to  vary  ;  and 
they  directed  the  application  to  stand  over  and  to  come  on  with  any  motion 
to  vary  the  certificate. 

HIS  was  a  creditors'  suit  for  the  administration  of  the  estate 
of  Thomas  Bhodes,  in  which  certain  inquiries  had  been  directed 
and  were  prosecuted  in  Chambers.  At  these  inquiries  the  Plaintiff 
tendered  as  evidence  certain  affidavits  which  had  been  made  in 
another  suit,  and  the  Defendants  objecting  to  this  evidence  being- 
received,  the  matter  was  adjourned  into  Court,  where,  on  the  17th 
of  March  last,  the  Yice-Chancellor  Wood  rejected  the  evidence, 
and  ordered  the  Plaintiff  to  pay  the  costs  of  the  adjournment  into 
Court.  The  Plaintiff  now  moved,  by  way  of  appeal,  that  he 
might,  notwithstanding  the  refusal  of  the  Yice-Chancellor  Wood, 
be  at  liberty  to  read  as  evidence  the  documents  in  question,  and 
that  so  much  of  the  order  as  directed  the  payment  of  costs  might 
be  discharged. 

Mr.  Freeling,  and  Mt.  Kingdon  (Mr.  Bolt,  Q.C.,  with  them),  in  sup- 
port of  the  motion. 

Mr.  WillcocJc,  Q.C.,  and  Mr.  Boupell,  for  some  of  the  Defend- 
ants. 


1866 
Ju7ie  12. 


Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Bruce,  for  other  Defendants, 
objected  that  tliero  could  be  no  appeal  in  a  matter  like  this.  The 
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L.  JJ.     proper  course  to  have  taken  would  be  to  wait  until  the  certificate 
1866      was  made,  and  then  move  to  vary  it  on  account  of  the  improper 
Rhodes     rejection  of  evidence ;  that  was  always  the  practice  as  to  findings 
Rhodes  Master.    Perhaps  the  certificate  would  be  in  the  Plaintiff's 

  favour,  and  then  there  would  be  no  appeal.    We  ought  to  know 

what  is  the  practice  at  law  as  mentioned  in  section  28  of  15  &  16 
Yict.  c.  80.  If  an  appeal  could  be  brought,  and  perhaps  carried 
to  the  House  of  Lords  at  every  step,  the  proceedings  would  never 
end. 

Mr.  W.  M.  James,  Q.C.  (amicus  curias),  referred  to  sections  33  and 
34,  of  15  &  16  Yict.  c.  80,  and  said  that  the  intention  of  the 
Chancery  Commissioners  was  that  the  parties  might  be  able  to  take 
the  opinion  of  the  Court  on  any  point  which  arose,  and  should  not 
be  compelled  to  wait  for  the  certificate. 


The  LoEDS  Justices  said  that  there  was  considerable  difficulty 
in  the  matter,  and  they  thought  that,  with  a  view  to  an  appeal, 
there  ought  to  be  a  regular  order  rejecting  the  evidence.  Accord- 
ing to  the  old  practice  before. the  Master,  there  could  be  no  such 
application ;  and  they  thought  the  best  plan  would  be  to  discharge 
the  order  of  the  Yice-Chancellor  without  prejudice  to  any  question, 
and  to  let  this  application  stand  over,  and  come  on  with  any 
motion  which  might  be  made  to  vary  the  certificate. 

Solicitors  for  the  Plaintiff :  Messrs.  Bridges,  Sawtell,  Heywood, 
&  Bam, 

Solicitors  for  the  Defendant:  Messrs.  Hughes,  Masterman,  & 
Hughes. 
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In  re  TEMPEST. 

Trustee  Acts — -Prmciples  of  the  Court  in  selecting  new  Trustees — Evidence. 

The  discretion  which  the  Court  exercises  in  appointing  new  trustees  is  not 
a  mere  arbitrary  discretion,  but  is  to  be  exercised  in  accordance  with  certain 
principles.    Among  them  are  the  following  : — 

First — In  selecting  a  person  for  the  office,  the  Court  will  have  regard  to 
the  wishes  of  the  author  of  the  trust,  expressed  in,  or  plainly  deduced  from, 
the  instrument  creating  it. 

Secondly — The  Court  will  not  appoint  a  person  with  a  view  to  the  interest 
of  some  of  the  cestuis  que  trusts,  in  opposition  to  the  interest  of  others. 

Thirdly — The  Court  will  have  regard  to  the  question  whether  the  appoint- 
ment will  promote  or  impede  the  execution  of  the  trust.  But 

SemUe,  the  mere  fact  of  the  continuing  trustee  refusing  to  act  with  the 
proposed  new  trustee,  would  not  be  sufficient  to  induce  the  Court  to  refrain 
from  appointing  him. 

Where  the  question  of  the  appointment  of  a  new  trustee  has  been  brought 
before  the  Court  of  appeal  for  rehearing,  the  Court,  in  considering  the  fitness 
of  the  new  trustee,  is  not  precluded  from  regarding  evidence  of  occurrences 
subsequent  to  the  original  hearing. 

This  was  a  Petition  under  the  Trustee  Act,  1850,  for  the  ap- 
poinfinent  of  a  new  trustee  of  the  real  estates  devised  by  the  will 
of  the  late  Sir  C.  B.  Temjpest,  Bart. 

The  testator  by  his  will,  dated  the  25th  March,  1863,  devised 
his  real  estates  to  the  Hon.  T.  E.  Stonor  and  Mr.  J.  Fleming,  upon 
certain  trusts,  under  which  the  Petitioner  H.  A.  J.  Tempest,  the 
eldest  son  of  the  testator's  nephew,  Charles  Henry  Tempest,  would 
eventually  become  tenant  in  tail  in  possession.  The  testator 
also  made  a  codicil,  of  the  same  date  as  his  will,  whereby  he  gave 
certain  personal  property  to  Mr.  Stonor,  Mr.  Fleming,  and  Lord 
Camoys,  upon  certain  charitable  trusts. 

The  testator  died  in" November,  1865.  Mr.  Stonor  died  in  the 
testator  s  lifetime,  and'  under  the  terms  of  a  power  contained  in 
the  will,  Mr.  Fleming  and  Mr.  Arthur  Cecil  Tempest,  an  uncle  of 
the  Petitioner,  being  the  persons  entitled  under  the  will  to  the 
enjoyment  of  the  surplus  rents  and  profits  of  the  real  estates,  were 
the  persons  in  whorii  the  right  of  appointing  a  new  trustee  was 
vested.  They  could  not,  however,  agree  in  the  choice  of  a  trustee, 
Vol.  L  2  i2  1 
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L.  JJ.     and  accordingly  this  Petition  was  presented  in  the  name  of  E,  A, 
1866       J,  Tempest,  who  was  an  infant,  praying  for  the  appointment  of  the 
jJTre      Hon.  Edward  Petre  as  a  trustee  in  the  place  of  Mr.  Stonor,  Most 
Tempest.    ^£  ^j^^  persons  beneficially  interested  concurred  in  this  proposal, 
but  Mr.  Fleming!  opposed  it,  not  from  any  personal  objection  to 
Mr.  Petre,  but  because  he  was  connected  with  and  proposed  by  a 
branch  of  the  family  with  which  the  testator  was  not  on-  friendly 
terms,  and  which  he  had  excluded  from  participation  in  the 
management  of  his  property.    No  question  arose  as  to  the  ap- 
pointment of  a  new  trustee  under  the  codicil,  the  two  surviving 
trustees  having  agreed  in  the  choice  of  a  successor  to  Mr.  Stonor. 

The  Master  of  the  Kolls,  by  whom  the  Petition  was  heard, 
granted  the  prayer  of  the  Petition,  and  appointed  Mr.  Petre  ;  but 
inasmuch  as  the  power  of  appointing  new  trustees  contained  in 
the  will  sanctioned  an  increase  in  the  number  of  trustees,  he 
joined  Lord  Camoys  as  a  third  trustee,  hoping  to  satisfy  both 
parties.    Mr.  JPZemm^,  however,  appealed  from  this  order. 

After  the  order  was  made,  some  further  affidavits  were  made  in 
explanation  of  the  reasons  which  induced  Mr.  Fleming  to  object  to 
the  appointment  of  Mr.  Petre. 

Mr.  Bolt,  Q.C.,  and  Mr.  Kay,  for  the  Appellants.  •  • 

Mr.  Baggallay,  Q.C.,  and  Mr.  Cotton,  for  Lord  Camoys. 

Mr.  Selwyn,  Q.C.,  and  Mr.  Bigby,  for  the  Petitioner. 

Mr.  Cole,  Q.C.,  and  Mr.  Little,  for  Mr.  A.  C.  Tempest. 


June  12.    Sir  G.  J.  Tuenee,  LJ.  : — 

There  are  two  questions  raised  by  this  appeal.  First,  whether 
the  order  of  the  Master  of  the  EoUs  ought  to  be  reversed  in  so  far 
as  it  appoints  Mr.  Petre  to  be  a  trustee  of  the  testator's  will ;  and 
secondly,  whether  assuming  that  the  order  ought  to  be  reversed  in 
this  respect,  Lord  Camoys  ought  to  be  appointed  the  trustee.  The 
first  of  these  questions  has  not  seemed  to  me  to  be  altogether  free 
from  difficulty,  and  in  my  view  of  this  case  it  is  by  no  means 


AW  HrroRT.i, 


Tempest. 


VOL.  I.]  CHANCERY  APPEALS.  487 

an  unimportant  question.  It  involves,  as  I  think,  to  no  inconsi-  L.  J  J. 
derable  extent  the  principles  on  which  this  Court  ought  to  act  in  1866 
the  appointment  of  new  trustees.  in  re 

It  was  said  in  argument,  and  has  been  frequently  said,  that 
in  making  such  appointments  the  Court  acts  upon  and  exercises 
its  discretion  ;  and  this,  no  doubt,  is  generally  true ;  but  the  dis- 
cretion which  the  Court  has  and  exercises  in  making  such  appoint- 
ments, is  not,  as  I  conceive,  a  mere  arbitrary  discretion,  but  a 
discretion  in  the  exercise  of  which  the  Court  is,  and  ought  to  be, 
guided  by  some  general  rules  and  principles,  and,  in  my  opinion, 
the  difficulty  which  the  Court  has  to  encounter  in  these  cases  lies 
not  so  much  in  ascertaining  the  rules  and  principles  by  which  it 
ought  to  be  guided,  as  in  applying  those  rules  and  principles  to 
the  varying  circumstances  of  each  particular  case.  The  following 
rules  and  principles  may,  I  think,  safely  be  laid  down  as  applying 
to  all  cases  of  appointments  by  the  Court  of  new  trustees.- 

First,  the  Court  will  have  regard  to  the  wishes  of  the  persons  by 
whom  the  trust  has  been  created,  if  expressed  in  the  instrument 
creating  the  trust,  or  clearly  to  be  collected  from  it.  I  think  this 
rule  may  be  safely  laid  down,  because  if  the  author  of  the  trust  has 
in  terms  declared  that  a  particular  person,  or  a  person  filling  a 
particular  character,  should  not  be  a  trustee  of  the  instrument, 
there  cannot,  as  I  apprehend,  be  the  least  doubt  that  the  Court 
would  not  appoint  to  the  office  a  person  whose  appointment  w^as  so 
prohibited,  and  I  do  not  think  that  upon  a  question  of  this  de- 
scription any  distinction  can  be  drawn  between  express  declarations 
and  demonstrated  intention.  The  analogy  of  the  course  which  the 
Court  pursues  in  the  appointment  of  guardians  affords,  I  think, 
some  support  to  this  rule.  The  Court  in  those  cases  attends  to 
the  wishes  of  the  parents,  however  informally  they  may  be  ex- 
pressed. 

Another  rule  which  may,  I  think,  safely  bo  laid  down  is  this — that 
the  Court  will  not  appoint  a  person  to  be  trustee  with  a  view  to 
the  interest  of  some  of  the  persons  interested  under  the  trust,  in 
opposition  either  to  the  wishes  of  the  testator  or  to  the  interests  of 
others  of  the  cestuis  que  trusts.  1  thinlc  so  for  this  reason,  tliat  it  is 
of  the  essence  of  the  duty  of  every  trustee  to  hold  an  even  hand 
between  the  parties  interested  under  the  trust.    Every  trustee  is 
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L.  JJ.      in  duty  bound  to  look  to  the  interests  of  all,  and  not  of  any  par- 
1866       ticular  member  or  class  of  members  of  his  cestuis  que  trusts. 
^J^g         A  third  rule  which,  I  think,  may  safely  be  laid  down,  is, — that 
Tempest.    i]^q  Court  in  appointing  a  trustee  will  have  regard  to  the  question, 
whether  his  appointment  will  promote  or  impede  the  execution  of 
the  trust,  for  the  very  purpose  of  the  appointment  is  that  the 
trust  may  be  better  carried  into  execution. 

These  are  the  principles  by  which,  in  my  judgment,  we  ought  to 
be  guided  in  determining  whether  Mr.  Petre  ought  to  be  appointed 
to  be  a  trustee  of  this  will,  and,  in  my  opinion,  there  are  substantial 
objections  to  his  appointment  on  each  of  the  three  grounds  to 
which  I  have  referred.  There  is  not,  of  course,  and  cannot  be,  any 
possible  objection  to  Mr.  Petre  in  point  of  character,  position,  or 
ability,  and  I  desire  most  anxiously  to  be  understood  as  not  in- 
tending, in  disapproving  his  appointment,  to  cast  the  slightest 
possible  reflection  upon  him.  I  have  not  for  one  moment  doubted 
that  he  is  a  gentleman  of  most  unexceptionable  character,  and  well 
qualified  in  every  respect  to  fill  the  office  of  trustee  ;  but  I  think 
that  the  principles  to  which  I  have  referred  are  opposed  to  his 
appointment. 

First,  as  to  the  wishes  of  this  testator,  it  is  impossible,  I  think, 
to  read  this  will  without  being  fully  satisfied  that  the  great  object 
and  purpose  of  the  testator  was  to  exclude  Mr.  Charles  Henri/ 
Temjpest  not  only  from  all  interest  in,  but  from  all  connection  with 
his  estate.  A  more  complete  exclusion  of  him,  both  from  any 
interest  in  and  from  any  power  over  the  estate,  could  not,  as  it 
seems  to  me,  have  been  devised.  Is  it  then  consistent  with  this 
purpose  of  the  testator  that  a  trustee  should  be  appointed  who, 
upon  the  evidence  before  us,  I  cannot  doubt  is  the  nominee  of  Mr. 
Charles  Henry  Tempest,  and  is  proposed  for  the  purpose  of  carrying 
into  effect  his  wishes  and  intentions  ?  The  facts,  I  think,  prove  that 
this  is  the  position  of  Mr.  Petre.  He  is  proposed  by  Mr.  Washing- 
ton Hihhert,  the  father-in-law  of  Mr.  C.  H  Temjoest,  and  the  very 
person  the  connection  with  whom  led  to  the  making  of  this  will, 
by  which  he  was  excluded.  He  is  supported,  and  I  desire  not  to 
be  understood  as  saying,  in  any  other  than  a  legal  sense,  impro- 
perly, by  Mr.  A.  C.  Temjpest  his  brother,  who  it  appears  upon  the 
evidence  declined  to  attend  the  testator's  funeral  on  account  of  the 
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dispositions  of  tlie  will;  and  one  of  the  principal  witnesses  in  jj^jj, 

support  of  his  appointment,  and  the  person  most  active  in  these  ^ggg 

proceedings  is  Mr.  Broadhent,  the  solicitor  of  Sir  C.  H.  Temjpest, 

under  whose  advice  we  find  that  Mr.  Fetre  adopted  that  most  Tempest. 

unfortunate  and,  I  must  say,  ill-advised  step  of  declining  to  meet 

his  co-trustees.    Looking  to  all  these  circumstances,  and  to  the 

whole  of  the  evidence  before  us,  I  have  as  little  doubt  as  to  what 

led  to  the  proposal  of  Mr.  Petre  as  I  have  as  to  the  intentions  of 

this  testator,  and  upon  this  ground,  therefore,  I  think  that  Mr. 

Petre  ought  not  to  be  appointed  to  be  a  trustee  of  this  will. 

It  was  said  for  the  respondents,  that  the  testator's  dispositions 
were  captious  and  absurd,  and  ought  not  therefore  to  be  regarded, 
but  much  as  we  may  regret  that  such  dispositions  were  made,  we 
cannot  disregard  them. 

Then,  as  to  the  second  ground,  the  objection  to  the  appoint- 
ment of  Mr.  Petre  seems  to  me  to  be  still  more  decisive.  The 
evidence,  in  my  opinion,  very  plainly  shews  that  Mr.  Petre  has 
been  proposed  as  trustee,  and  has  accepted  that  office,  with  a  view 
to  his  acting  in  the  trust  in  the  interests  of  some  only  of  the 
objects  of  it,  and  in  opposition  to  the  wishes  of  the  testator,  and 
not  with  a  view  to  his  acting  as  an  independent  trustee  for  the 
benefit  of  all  the  objects  of  the  trusts,  and  I  do  not  hesitate  to 
say  that,  in  my  opinion,  this  fact  is  alone  sufficient  to  prevent  us 
from  confirming  his  appointment.  It  was  objected  on  the  part  of 
the  respondents,  that  the  proof  of  this  fact  rests  upon  evidence 
of  what  has  occurred  since  the  order  under  appeal  was  pronounced, 
and  ought  not,  therefore,  to  be  attended  to ;  but  this  is  a  re-hear- 
ing of  the  Petition  under  which  Mr.  Petre  has  been  appointed. 
The  question  before  us,  therefore,  is,  whether  he  ought  now  to  be 
appointed  or  not — a  question  of  his  present  fitness  or  ainfitness — 
and  I  am  aware  of  no  rule  which  precludes  us  from  receiving 
upon  such  a  question' evidence  of  what  has  occurred  since  the 
original  hearing.  Supposing,  however,  that  there  was  any 
difficulty  upon  that  point,  I  apprehend  there  can  bo  no  doubt 
that  the  evidence  of  what  has  so  occurred  ought  to  bo  looked  at 
as  shewing  the  purpose  for  which  ho  was  proposeil,  and  that  it  was 
not  proper  that  lie  should  bo  appointed  at  the  time  when  the 
order  appointing  him  was  made. 
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L.  JJ.  It  was  also  argued  on  tlie  part  of  the  respondents,  that  their 
1866  interests  ought  to  be  considered  in  the  appointment  to  be  made 
by  the  Court,  and  there  would  have  been  great  force  in  this 
Tempest,  argument,  if  it  could  have  been  considered  that  Mr.  Fetre  was 
proposed  as  an  independent  trustee  to  act  on  behalf  of,  and  with 
a  view  to,  the  interests  of  all  the  cestui  que  trusts ;  but  when  the 
purpose  for  which  he  is  proposed  is  seen,  this  argument  loses  all 
weight  and  cannot  be  attended  to.  It  is  in  the  appointment  of  a 
trustee  for  the  benefit  of  all,  and  not  with  a  view  to  the  interests 
of  some,  that  the  wishes  of  cestui  que  trusts  are  to  be  consulted,  for 
the  trustee  to  be  appointed  must  represent  and  consult  the 
interests  of  all,  and  not  of  some  only  of  the  cestui  que  trusts.  It 
was  indeed  with  this  view,  that  in  the  course  of  the  argument  I 
suggested  to  the  parties  the  expediency  of  their  agreeing  upon 
the  appointment  of  an  independent  trustee. 

The  third  and  remaining  ground  of  objection  to  the « appoint- 
ment of  Mr.  Fetre  is,  I  think,  open  to  more  difficulty.  On  the 
one  hand,  there  cannot,  I  think,  be  any  doubt  that  the  Court 
ought  not  to  appoint  a  trustee  whose  appointment  will  impede 
the  due  execution  of  the  trust ;  but,  on  the  other  hand,  if  the  con- 
tinuing or  surviving  trustee  refuses  to  act  with  a  trustee  who  may 
be  proposed  to  be  appointed — and  I  make  this  observation  with 
reference  to  what  appears  to  have  been  said  by  Mr.  Fleming,  as  to 
Mr.  Fetre  having  come  forward  in  opposition  to  his  wishes — ^I 
think  it  would  be  going  too  far  to  say  that  the  Court  ought,  on 
that  ground  alone,  to  refuse  to  appoint  the  proposed  trustee ;  for  this 
would,  as  suggested  in  the  argument,  be  to  give  the  continuing  or 
surviving  trustee  a  veto  upon  the  appointment  of  the  new  trustee. 
In  such  a  case,  I  think  it  must  bo  the  duty  of  the  Court  to  inquire 
.  and  ascertain  whether  the  objection  of  the  surviving  or  continuing 
trustee  is  well  founded  or  not,  and  to  act  or  refuse  to  act  upon  it 
accordingly.  If  the  surviving  or  continuing  trustee  has  improperly 
refused  to  act  with  the  proposed  trustee,  it  might  be  a  ground 
for  removing  him  from  the  trust.  Upon  the  facts  of  this  case, 
however,  it  seems  to  me  that  the  objections  taken  by  Mr.  Fleming 
to  the  appointment  of  Mr.  Fetre  were  and  are  well  founded,  and 
upon  the  whole  case,  therefore,  my  opinion  is,  that  the  order  under 
appeal,  so  far  as  it  appoints  Mr.  Fetre,  ought  to  be  discharged. 
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It  was  strongly  pressed  in  argument,  on  the  part  of  tlie  respon-  L.  JJ. 
dents,  that  the  appointment  of  Mr.  Fetre  having  been  made  by  the  1866 
Master  of  the  Eolls  in  the  ex^cise  of  his  discretion,  we  ought  not 
to  disturb  it,  but  in  my  opinion  this  is  much  more  a  question  of 
principle  than  of  discretion.  Besides,  there  is  new  evidence  before 
us,  and  I  doubt  extremely  whether,  if  the  case  had  stood  at  the 
Eolls  as  it  stands  before  us,  his  Lordship  would  have  appointed 
Mr.  Fetre.  The  interest  of  Mr.  Fleming  under  the  will  was  also 
relied  upon  on  the  part  of  the  respondents  as  rendering  it  proper 
that  Mr.  Fetre  should  be  appointed,  but  Mr.  Fleming's  interest 
cannot  render  it  proper  to  appoint  a  person  who,  on  other  grounds, 
ought  not  to  be  appointed.  All  that  we  can  do  in  this  respect  is 
to  take  care  that  a  proper  trustee  or  trustees  be  appointed. 

There  remains  then  the  question  whether  Lord  Camoys  ought 
alone  to  be  appointed  to  be  the  trustee  in  the  place  of  Mr.  Stonor, 
and  in  my  opinion  he  ought  to  be  so  appointed.  The  power  of 
appointment  of  new  trustees  created  by  this  will,  "authorizes  the 
appointment  of  more  than  one  person  in  the  place  of  a  deceased 
trustee  under  an  exercise  of  a  power,  but  it  goes  no  further.  It 
does  not,  if  it  could,  extend  to  an  appointment  by  the  Court,  and 
certainly  it  in  no  way  affects  the  discretion  of  the  Court  in 
making  its  appointment,  though  it  may  incline  the  Court  more 
readily  to  appoint  more  than  one  trustee.  The  case,  however, 
stands  thus,  that  putting  Mr.  Fetre  out  of  the  question,  there  is  no 
proposal  before  us,  except  for  the  appointment  of  Lord  Camoi/s, 
and  we  ojight  not,  I  think,  to  subject  this  estate  to  the  expense  of 
a  further  contest  on  the  trusteeship,  unless  we  were  satisfied  that 
Lord  Camoys  ought  not  to  be  appointed,  more  especially  as  there 
is  a  suit  pending,  in  which  any  question  of  doubt  or  difficulty  can 
be  settled.  On  examining  the  evidence  before  us,  I  do  not  find 
any  reasonable  objection  to  his  appointment.  Lord  Camoys,  it  is 
said,  is  the  friend  of  Mr.  Fleming,  but  I  do  not  think  this  presents 
any  well  founded  objection  to  his  appointment ;  I  see  no  reason  to 
suppose  that  he  will  be  advised  to  act,  or  that  he  will  act,  at  the 
dictation  of  Mr.  Fleming,  or  otherwise  than  as  he  is  bound  to  do  in 
the  bond  fide  exercise  of  an  independent  judgment  with  a  view  to 
the  benefit  of  all  the  parties  interested  under  this  trust ;  and  I  hope 
that  what  I  have  said  upon  this  subject  will  be  communicated  and 
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recommended  to  him  for  his  observance  in  the  difficult  duties  he 
is  called  upon  to  discharge.  The  order  upon  this  appeal  should 
I  think,  be  to  discharge  the  order  ^t  the  Eolls,  to  appoint  Lord 
Camoys  to  be  the  trustee  in  the  place  of  Mr.  Btonor,  and  to  vest 
the  estate  in  him  and  Mr.  Fleming, 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

The  general  circumstances  alleged  and  proved  in  the  present 
case,  circumstances  to  which  my  learned  brother  has  sufficiently 
adverted,  and  which  I  need  not  repeat,  establish,  in  my  opinion, 
the  unfitness  of  Mr.  Fetre  to  be  appointed  to  the  present  trust, 
to  which,  in  my  opinion,  it  is  clear  that  the  author  of  the  trust 
never  would  have  consented  that  he  should  be  appointed.  The 
appointment,  therefore,  of  this  gentleman,  must  be  discharged, 
as  to  which  I  desire  to  express  my  entire  concurrence  with  my 
learned  brother  in  what  he  has  said  as  to  the  absence  of  any  im- 
putation on  Mr,  Petre,  or  any  question  or  doubt  as  to  his  perfect 
respectability.  The  objections  to  his  appointment  are  quite 
independent  of  any  such  considerations.  With  regard  to  Lord 
Camoys,  I  also  agree  with  my  learned  brother  in  thinking  there  is 
no  objection  to  his  appointment,  and  the  order,  therefore,  as 
made  at  the  Rolls,  will  in  effect  stand  as  to  the  two  gentlemen. 
Lord  Camoys  and  the  former  trustee,  omitting  Mr.  Fetre.  I  there- 
fore agree  in  the  order  which  the  learned  Lord  Justice  has  pro- 
nounced. 

Solicitors  for  the  Petitioner :  Messrs.  /.  c&  C.  Cole. 
Solicitors  for  Mr.  Fleming  and  Lord  Camoys :  Messrs.  Ward  & 
Mills. 
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PKATT  V,  JENNER.  I^-JJ- 
Ex  ^arte  JENNEE. 

July  4. 

Order  of  Divorce  Court— Statute  22  cfc  23  R'c^.  c.  61,  s.  5— Wife's  Life  Interest   

— Fund  in  Court. 

A  fund  was  standing  in  Court  in  trust  for  a  married  woman  for  life,  and 
after  her  death  for  her  husband  for  life.  The  marriage  was  dissolved  by  a 
decree  of  the  Divorce  Court,  and  an  order  was  made  by  that  Court  that 
the  settled  fund  should  be  held  in  trust  for  the  persons  who  would  be 
entitled  if  the  wife  were  dead.  On  the  Petition  of  the  husband  an  order 
was  made  by  the  Court  of  Chancery  directing  that  the  income  should  be 
paid  to  him. 

This  was  a  Petition  by  Bobert  Jenner  for  the  payment  to  him 
during  his  life  of  the  dividends  of  a  sum  of  £712  consols,  which 
was  standing  in  Court  in  trust  for  his  late  wife,  from  whom  he 
had  been  divorced. 

The  marriage  took  place  on  the  3rd  of  April,  1855.  The  settle- 
ment was  dated  the  previous  day,  and  the  fund  in  question,  which 
was  the  property  of  the  wife,  was  transferred  to  trustees  upon 
trust  to  pay  the  dividends  to  the  wife  for  her  life  for  her  separate 
use  without  power  of  anticipation,  and  after  her  death  to  the 
husband  for  his  life ;  and  after  the  death  of  the  survivor  the  fund 
was  to  be  held  in  trust  for  the  issue  of  the  marriage. 

The  suit  of  Pratt  v.  Jenner  was  instituted  by  the  trustees  for 
carrying  into  effect  the  trusts  of  the  settlement,  and  in  January, 
1865,  an  order  was  made  under  which  the  fund  was  transferred 
into  Court. 

On  the  12th  of  December,  1865,  a  decree  of  dissolution  of  the 
marriage  was  made  in  the  Divorce  Court  on  the  ground  of  the 
adultery  of  the  wife.  ' 

On  the  2nd  of  May,  1866,  the  Judge  Ordinary  made  an  order, 
upon  the  Petition  of  the  husband,  that  the  trustees  or  other  per- 
sons in  whose  names  the  sum  of  £712  consols  was  standing  should 
stand  possessed  thereof  in  trust  for  the  persons  who,  under  the 
trusts  of  the  settlement,  would  be  entitled  thereto  if  the  wife  were 
then  dead. 
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The  present  Petition  was  then  filed  for  the  purpose  of  giving 
effect  to  the  order  of  the  Judge  Ordinary  (1). 

The  Master  of  the  EoUs,  in  whose  Court  the  Petition  was  filed, 
doubted  the  validity  of  the  order  made  by  the  Divorce  Court,  and 
at  his  request  the  Petition  was  heard  before  the  Lords  Justices. 

The  late  wife  of  the  Petitioner  was  served  with  the  Petition, 
but  did  not  appear.    No  other  person  was  served. 

Mr.  A.  G.  Langley,  for  the  Petitioner,  submitted  that  the  order 
of  the  Judge  Ordinary  was  conclusive,  and  asked  that  the  costs 
might  be  paid  out  of  the  corpus  of  the  fund :  In  re  Turnley  (2). 

The  LoEDS  Justices  were  of  opinion  that  the  order  of  the 
Judge  of  the  Divorce  Court  was  within  the  powers  of  the  Act  of 
Parliament,  and  granted  the  prayer  of  the  Petition;  but  in  the 
absence  of  the  persons  entitled  in  remainder  to  the  fund,  they 
made  no  order  as  to  the  costs. 

Solicitor  for  the  Petitioner :  Mr.  G,  Price, 
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SOADY  V.  TUKNBULL. 


1866  Executor — Harried  Woman  Executrix — Liability  for  Husband's  Devastavit. 


'^^Jtdy^'k^^ '  married  woman  executrix  proved  the  will  and  survived  her  husband : — 
  Held,  overruling  Stuart^  Y.O.,  that  she  was  liable  for  a  devastavit  com- 
mitted by  her  husband  during  their  joint  lives. 
Beynon  v.  Qollins  (3)  commented  on. 

This  was  an  appeal  from  an  order  made  by  Yice-Chancellor 
Stuart 

The  suit  was  originally  instituted  for  the  administration  of  the 

(1)  The  order  of  the  Judge  Ordinary  such  orders  with  reference  to  the  appli- 

was  made  under  the  22  &  23  Vict.  cation  of  the  whole  or  a  portion  of  the 

c.  61,  s.  5,  which  enacts  that  "  the  property  settled,  either  for  the  benefit 

Court  after  a  final  decree  of  nullity  of  of  the  children  of  the  marriage  or  of 

marriage  or  dissolution  of  marriage  may  their  respective  parents,  as  to  the  Court 

inquire  into  the  existence  of  ante-nup-  shall  seem  fit." 
tial  or  post-nuptial  settlements  made        (2)  Ante,  p.  152. 
on  the  parties  whose  marriage  is  the        (3)  2  Bro.  C.  C.  323 ;  2  Dick.  687. 
subject  of  the  decree,  and  may  make 
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estate  of  Dr.  AntJiony  Dickson,  wlio,  by  his  will,  dated  tlie  6tli  of      L.  JJ. 
November,  1§53,  appointed  Bickson  Soady,  the  wife  of  TJiomas  1866 
Eales  Soady,  to  be  his  sole  executrix.    Dr.  Bickson  died  on  the  22nd  Soady 
of  December,  1855,  and  Mrs.  Soady  proved  the  will  on  the  22nd  of  turnbull. 
April,  1856.   

On  the  3rd  of  July,  1856,  T.  E.  Soady  and  Bickson  Soady,  his 
wife,  the  latter  being  not  only  executrix,  but  also  a  creditor  upon 
the  estate  under  a  covenant  contained  in  her  marriage  settlement, 
and  a  legatee  under  the  testator's  will,  filed  their  bill  against  parties 
interested  under  the  will  for  the  administration  of  the  estate. 

By  the  decree  in  the  cause,  dated  the  19th  of  July,  1856,  an 
account  was  ordered  to  be  taken  of  the  personal  estate  of  the 
testator  come  to  the  hands  of  the  Plaintiffs,  T.  M  Soady  and 
Bickson  Soady,  his  wife,  or  either  of  them,  or  of  any  person  by 
their  order  or  for  their  use. 

On  the  31st  of  March,  1860,  Thomas  Eales  Soady,  the  husband, 
died  in  insolvent  circumstances. 

On  the  22nd  of  March,  1862,  the  Chief  Clerk  mad^  his  cer- 
tificate under  the  decree,  and  thereby  found  that  the  Plaintiffs 
had  received  personal  estate  of  the  testator  to  the  amount  of 
£2142  8s.  lid.,  and  had  paid  on  account  of  the  estate  £1311  12s.  5d., 
leaving  a  balance  due  from  them  on  that  account  of  £830  16s.  6d. 

On  the  11th  of  July,  1862,  the  cause  was  heard  on  further  con- 
sideration, and  it  was  ordered  that  the  accounts  should  be  continued.  ^ 

On  the  3rd  of  May,  1863,  Dickson  Soady,  the  wife,  died,  having 
by  will  appointed  A.  C.  C.  Penton  and  /.  Turnbull  her  executors ; 
and  on  the  6th  of  August,  1863,  the  wife's  executors  revived  the 
suit. 

On  the  15th  of  February,  1865,  the  Chief  Clerk  made  his  further 
certificate,  under  the  order  of  the  11th  of  July,  1862,  and  thereby 
found  that  the  late  Plaintiffs,  Thomas  Eales  Soady,  and  Dickson 
Soady,  his  wife,  in  tlieir  lifetime  received  personal  estate  of  the 
testator  over  and  above  what  was  stated  in  the  certificate  of  the 
22nd  of  March,  1862,  to  the  amount  of  £93  19s.  lOd.,  which,  with 
the  sum  of  £830  16s.  Q>d.  found  by  the  said  certificate  to  be  due 
from  them  on  their  former  account,  made  the  sum  of  £924  16s. 

On  the  19tli  of  July,  1865,  the  cause  came  on  again  for  further 
consideration,  before  the  Vice-Chancellor,  and  it  then  appeared 


Till!  Law  Rtcp( 


SOADY 
V. 

TURNBULL. 


490  CHANCEKY  APPEALS.  [L.  E. 

L.  J  J.     that  a  further  sum  of  £100  had  been  received  by  Thomas  Bales 
1866      Soady,  and  Dickson  Soady,  his  wife,  making  the  balance  due  on 
that  account  £1024  16s.  4d. 

The  Yice-Chancellor,  by  his  order  made  upon  this  hearing, 
amongst  other  things  declared  that  the  estate  of  the  late  Plain- 
tilf,  Diehson  Soady,  the  wife,  was  not  liable  for  this  sum  of 
£1024  16s.  M 

The  Defendants  appealed  from  this  order  so  far  as  respected  the 
above  declaration. 

Mr.  Greene,  Q.C.,  and  Mr.  Hardy,  for  the  Appellants  : — 

The  result  of  the  authorities  is  clear  that  a  married  woman 
executrix  is  responsible  for  a  devastavit  committed  by  her  husband. 
The  cases  are  commented  on  in  the  judgment  of  Lord  Bedesdale 
in  Adair  v.  Shaw  (1).  And  the  same  opinion  is  expressed  by  the 
best  text  writers  (2),  and  no  distinction  is  drawn  by  them  between 
devastavits  committed  by  the  wife  personally,  and  by  the  husband, 
during  their  joint  lives.  And  this  is  in  accordance  with  the  old 
authorities.  In  Bellew  v.  Scott  (3),  it  was  held,  that  where  goods  of 
the  testator  had  been  arrested  by  the  husband  of  the  executrix,  the 
judgment  was  properly  de  honis  ]c>roj>riis  of  both  of  them.  Beynon 
V.  Gollins  (4),  where  Lord  Thurlow  is  represented  to  have  ex- 
pressed a  contrary  opinion,  is  a  doubtful  case.  The  two  reports 
are  contradictory  to  each  other.  * 
We  admit  that  during  the  coverture  the  husband  has  dominion 
over  the  assets  ;  but,  on  the  other  hand,  it  is  by  the  wife's  act  that 
he  acquires  this  power.  For  if  she  is  sole  when  she  proves  the  will, 
it  is  her  fault  that  she  takes  a  husband  who  wastes  the  assets : 
Mounson  v.  Bourn  (5)  ;  Horsey  v.  Daniel  (6) ;  and  if  she  is  mar- 
ried at  the  death  of  the  testator,  as  in  the  present  case,  she  may 
refuse  to  prove  the  will ;  and  if  her  husband  administers  without 
her  consent,  she  can  renounce  after  his  death,  and  thus  escape 
responsibility.  But  if  she  accepts  probate  she  will  be  liable  (7). 
She  has  also  an  independent  power  over  the  assets,  for  which  she 

(1)  1  Sch.  &  Lef.  243.  (5)  Cro.  Car.  519. 

(2)  Wms.  Ex.  vol.  ii.  p.  1667, 5tli  ed.;  (6)  2  Lev.  145.  ^ 
Eoper's  Husband  and  Wife,  vol.  i.  p.  197.  (7)  Wms.  Ex.  vol.  i.  p.  204,  5tli  ed. ; 

(3)  1  Str.  440.  Eoper's  Husband  and  Wife,  vol.  i.  p.  204 ; 

(4)  2  Bro.  C.  C.  323;  2  Dick.  697.  Dyer,  210,  w. 
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is  responsible  even  in  her  husband's  life  :  Pemlerton  v.  MGill  (1) ;      L.  J  J. 
Taylor  v.  Allen  (2)  ;  Kingham  v.  Lee  (3).  I866 

Mr.  Malins,  Q.C.,  and  Mr.  Davey,  for  the  Plaintiffs  : — 

^  ^  TUENBULL. 

The  husband's  power  aver  the  assets  is  as  great  as  if  he  had   

been  himself  appointed  executor.  He  may  pay,  receive,  and 
recover  debts,  and  if  he  refuses  to  sue  for  a  debt  his  wife  cannot 
oblige  him  to  do  so.  When  money  in  Court  is  payable  to  a 
married  woman  executrix,  although  she  is  alone  named  in  the 
order,  yet  her  husband  is  required  to  join  in  the  receipt  (4). 
The  husband  can  also  assign  a  lease  :  Arnold  v.  Bidgood  (5). 

On  principle,  therefore,  it  is  unreasonable  that  the  wife  should 
be  liable  for  his  devastavit ;  and  the  authorities  are  by  no  means 
conclusive  on  the  other  side.  In  Beynon  v.  Gollins  (6),  w^hether 
the  report  of  Lord  Thurlows  observations  be  correct  or  not,  it  is 
clear  that  no  relief  was  granted  against  the  wife.  In  some  of  the 
old  cases  a  tort  had  been  committed  by  the  wife  personally,  and 
there  is  throughout  the  authorities  a  distinction  drawn  between 
the  case  of  a  feme  sole  executrix  marrying  a  man  who  commits  a 
devastavit,  which  is  said  to  be  her  own  fault,  as  in  Mounson  v. 
Bourn  (7),  and  the  case  of  a  feme  covert  being  appointed 
executrix  (8).  In  the  present  case  there  is  no  evidence  of  any 
interference  by  the  wife :  and  the  testator  appointed  her  executrix 
while  under  coverture,  with  full  knowledge  of  the  fact.  Clougli  v. 
Bond  (9),  and  Kingham  v.  Lee  (10),  are  authorities  in  our 
favour. 

Mr.  Greene,  in  reply. 


July  14.  Sir  G.  J.  Turner,  L.J.,  after  stating  the  flicts,  con- 
tinued : — 

This  case  was  argued  some  time  since,  and  we  delayed  our 

(1)  25  L.  J.  (Ch.)  49.  (7)  Cro.  Car.  510. 

(2)  2  Atk.  213.            ^  (8)  Wms.  Ex.  vol.  ii.  p.  1G67,  5tli 

(3)  15  Sim.  396,  401.    '  cd. ;  Roper's  Husband  and  Wife, 

(4)  Scton  on  Decrees,  GG2,  3rd  ed.  vol.  i.  p.  197. 

(5)  Cro.  Jac.  318.  (9)  3  ]\Iy.  &  Cr.  490. 
(G)  2  13ro.  C.  C.  323 ;  2  Dick.  G97.  (10)  15  Sim.  39G. 
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L.  JJ.     judgment  upon  it  partly  for  the  purpose  of  examining  the  numerous 
1866      authorities  which  were  referred  to  in  the  course  of  the  argument 
SoADY     before  us,  but  principally  with  a  view  to  consulting  upon  the  ques- 
TuBKBULL  ^*  ^^'^ff^^'^  Williams,  whose  most  valuable  book  upon 

— executors  was  so  largely  referred  to  in  4he  discussion  of  the  case. 
Upon  examining  the  authorities  upon  the  subject,  I  have  been 
surprised  to  find  how  little  is  to  be  found  in  them  in  support  of  the 
conclusion  at  which  the  Yice-Chancellor  has  arrived.  It  seems  to 
have  been  considered,  from  very  early  times,  that  a  feme  covert 
executrix  surviving  her  husband  was  liable  for  a  devastavit  com- 
mitted by  him.  In  Mounson  v.  Bourn  (1)  the  law  is  thus  laid 
down  :  "  If  there  be  a  recovery  against  a  haron  and  feme  upon  a 
devastavit  if  the  haron  survive  the  feme  he  shall  be  charged ;  also 
if  the  feme  survive  she  shall  be  charged."  In  Horsy  v.  Daniel  (2) 
where  there  was  judgment  against  haron  and  feme  executors,  quod 
recuperent  debitum  de  honis  (omitting  testatoris),  and  damages  de 
lonis  propriis  of  the  husband,  in  an  action  of  debt  on  this  judgment 
it  was  resolved  that  the  action  did  not  lie ;  for  that  although  the 
wife,  if  she  survived,  was  liable  for  the  devastavit  of  the  husband, 
she  was  not  chargeable  for  the  costs  recovered  against  the  husband 
de  lonis  projoriis.  And  in  Bellew  v.  Scott  (3),  upon  an  objection 
taken  to  an  award  of  execution  against  executors  upon  a  judgment 
against  their  testator,  that  the  proceedings  were  against  a  man  and 
his  wife  as  executrix,  and  the  devastavit  returned  in  this  manner, 
"  that  goods  of  the  testator  did  come  to  their  hands  sufficient  to 
pay  the  debt  which  they  (that  is  husband  and  wife)  have  wasted 
and  converted  to  their  own  use,"  the  Court  said  that  the  precedents 
are  so  as  this  in  the  case  of  2^  feme  executrix;  and  the  case  in  Cro. 
Car.  519,  was  referred  to  in  order  to  show  that  the  judgment  on 
such  a  return  should  be  de  honis  jpropriis  of  both.  I  pass  by  several 
other  cases  in  which  the  same  conclusion  appears  to  have  been 
arrived  at,  as  they  may  possibly  be  distinguished,  some  of  them 
being  cases  in  which  there  were  personal  torts  by  the  feme,  and 
others  cases  in  which  the  feme  was  executrix  before  her  marriage^ 
although  I  am  not  prepared  to  say  that  any  sound  distinction  can 
be  taken  on  either  of  these  grounds.    It  is  not  until  we  come  to 

(1)  Cro.  Car.  619.  (2)  2  Lev.  161. 

(3)  1  Str.  440. 
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the  case  of  Beynon  v.  GoIUns  (1)  that  I  find  any  doubt  suggested  as  L.  JJ. 
to  the  liability  of  the  wife  surviving ;  but  in  that  case  Lord  Thur-  1866 
low  appears  to  have  held  that  she  was  not  liable,  for  I  think  that,  Soady 
looking  to  the  facts  of  that  case  as  appearing  in  the  note  to  Mr.  rji^jj^g^ 

Edens  edition  of  Brown's  Eeports,  it  can  hardly  be  doubted,  not-   

withstanding  the  different  report  of  the  case  by  Dickens,  that  it 
was  so  held  by  Lord  Thurlow  ;  and  looking  to  the  frame  of  the 
suit  I  find  the  greatest  possible  difficulty  in  reconciling  her  having 
been  held  to  be  liable  with  the  decree  which  appears  to  have  been 
made.  "Whatever  weight,  however,  might  have  been  due  to  this 
opinion  of  Lord  Thurlow  s,  it  seems  to  me  to  be  removed  by  the 
masterly  exposition  of  the  law  upon  the  subject  which  is  to  be 
found  in  Lord  Bedesdales  judgment  in  Adair  v.  Shaw  (2),  and  by  ^e 
authorities  which  are  referred  to  in  that  judgment,  to  which  it  may 
be  added  that  the  analogy  to  the  case  of  trover  on  which  Lord 
Thurlow  seems  to  have  relied  seems  to  be  answered  by  Bellew  v.  Scott, 
which  does  not  appear  to  have  been  cited  in  the  argument  before 
him. 

Upon  the  authorities,  therefore,  speaking  with  all  respect  to  the 
Yice-Chancellor,  I  think  that  the  declaration  contained  in  this  decree 
cannot  be  supported,  and  I  am  confirmed  in  this  opinion  by  that 
of  Sir  E.  Vaughan  Williams,  than  whom  a  higher  authority  upon 
such  a  point  as  this  could  not  possibly  be  found.  His  opinion  is 
most  decided  in  favour  of  Lord  Bedesdales  view.  What  he  says 
upon  the  subject  is  this  : — That  the  wife's  having  become  executrix 
was  her  own  act,  that  the  legal  consequence  of  that  act  was  to 
confer  authority  upon  her  husband  to  deal  with  all  the  assets  of  the 
testator,  and  that  it  follows  that  all  his  acts  in  respect  of  them 
must  be  regarded  as  done  under  her  authority,  and  that  she  is 
consequently  responsible  for  them  as  executrix.  He  puts  the  case 
of  a  creditor  of  the  testator  after  the  death  of  her  husband  bring- 
ing an  action  against  her  as  executrix,  and  her  pleading  ^hne 
administravit,  that  is,  that  she  had  no  assets  of  the  testator  to 
answer  the  debt,  and  issue  joined  thereon,  and  intimates  that 
on  the  inquiry  as  to  the  amount  of  assets  which  had  reached  her 
she  would  be  charged  with  all  the  assets  which  had  come  to  the 
hands  of  her  husband,  by  virtue  of  her  being  executrix,  and  would 
(1)  2  Bro.  C.  C.  323 ;  2  Dick,  GOT.  (2)  1  Scli.  &  Lcf.  243. 
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L.  JJ.  not  be  allowed  to  discharge  herself  by  shewing  that  he  had  refused 
1866  to  hand  them  over  to  her,  and  had  applied  them  to  his  own 
SoADY  purposes.  And  with  reference  to  the  case  which  was  put  in  the 
argument  before  us,  of  a  husband  refusing  to  sue  for  a  debt,  and 
so  occasioning  its  loss  or  releasing  it,  he  observes,  that  it  is  no 
greater  injustice  to  the  wife  to  hold  her  responsible  in  that  case, 
than  it  would  be  in  the  case  of  the  husband,  in  spite  of  her  remon- 
stances,  refusing  to  hand  over  to  her  the  money  he  has  received  in 
her  right  as  executrix,  and  insisting  on  spending  it  on  his  own 
account.  I  fully  concur  in  these  observations  of  Sir  E.  Vauglian 
Williams,  and  in  his  opinion  upon  the  case,  and  unless  therefore 
my  learned  brother  differs  from  me,  there  must  be  an  order  re- 
VQ?:sing  this  decree  so  far  as  it  is  complained  of  by  the  appeal. 

SiK  J.  L.  Knight  Beuce,  L.  J. : — 

I  felt  so  much  difficulty  in  this  case,  that  I  had  great  doubt 
whether  it  was  right  to  regard  this  order  as  one  which  ought  to 
be  reversed.  But  maturer  consideration  has  induced  me  to  think 
that  this  decision  is  not  in  accordance  wdth  the  weight  of  authority, 
and  therefore  that  I  may  be  justified  in  agreeing  to  a  reversal.  It 
is  a  case  of  very  considerable  difficulty,  but  in  the  common  agree- 
ment of  my  learned  brother  and  Sir  E.  Vauglian  Williams,  I  have 
submitted  to  their  view.    The  costs  will  be  paid  out  of  the  estate. 


Solicitors  for  the  Plaintiffs  :  Mr.  Biggenden, 
Solicitors  for  the  Defendants  :  Mr.  B.  H.  Peacock, 
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MARTIN  V.  LONDON  CHATHAM  AND  DOVER  RAILWAY      l.  c. 

COMPANY.  18GG 

May  25,  30 ; 

Lands  Clauses  Consolidation  Act,  1845,  ss.  18,  108,  124 — Equitable  Mortgagees —  J^^J^Q  23,  29. 

Foreclosure — Conveyance — Itailivay  Comjjany.   

A  railway  company  requiring  land,  paid  a  sum  of  money  into  Court,  and 
gave  the  usual  bonds  to  tlie  landowner  and  to  Lis  mortgagees  by  deposit, 
and  took  possession  of  tlie  land.  The  company  proceeded  with  the  inquiry 
into  the  amount  of  compensation  as  against  the  landowner,  the  mortgagees 
being  aware,  though  without  formal  notice,  of  the  inquiry,  but  taking  no 
part  in  it.  The  compensation  awarded  was  less  than  the  amount  in  Court, 
and  was  not  sufficient  to  pay  the  debt  due  to  the  mortgagees,  and  a  suit 
being  instituted  by  them  the  sum  in  Court  was  transferred  to  that  suit,  and 
ordered  to  stand  as  a  security  under  the  Lands  Clauses  Consolidation  Act. 
On  the  cause  being  heard  : — 

Held,  (reversing  the  decision  of  Stuart,  V.C.),  that  the  mortgagees  had 
no  lien  on  the  sum  in  Court : 

Held  also,  that  they  were  not  bound  by  the  inquiry,  and  .were,  as  equitable 
mortgagees,  entitled,  in  default  of  payment,  to  an  assignment  by  the  com- 
pany and  the  landowner  of  the  land  comprised  in  their  security  : 

Held  also,  that  the  124th  section  of  the  Act  did  not  apply. 

Sliomia  STERNE  and  John  Lane,  two  of  the  Defendants  in 
this  case,  were  partners,  carrying  on  the  business  of  wheelwrights 
in  Newington  Causeiuay,  upon  certain  leasehold  hereditaments,  of 
Avhich  Sterne  was  the  lessee.  The  title  deeds  of  the  leaseholds  had 
been  deposited  by  Sterne  with  the  Plaintiffs,  Messrs.  Martin  d:  Co., 
bankers,  as  security  for  the  floating  balance  duo  from  him  before 
he  took  Lane  into  partnership,  and  it  was  disputed  \\hether  the 
deeds  remained  a  security  for  Sterne's  debts  alone,  or  for  those  of 
the  partnership;  and,  also,  whether  the  whole  of  the  leaseholds 
occupied  by  them  were- comprised  in  the  security.  There  had 
been  other  disputes  between  Sterne  and  La)ie,  and  in  a  suit  insti- 
tuted by  Lane  against  Sterne  a  receiver  was  a2)pointe(l,  and  the 
leaseholds  were  ordered  to  be  sold. 

Soon  after  this,  the  London  Chatham  and  Dover  liailwai/  Com- 
requiring  a  part  of  these  leaseholds,  on  the  l21th  of  February, 
18G2,  served  the  usual  notices  to  treat  on  Sterne  and  Lane.  The 
company  were  subsequently  informed  of  the  cliarge  of  Messrs. 
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L.  0.  Martin  &  Co.,  and  as  they  required  immediate  possession,  they 

1866  deposited  in  the  bank,  to  the  account  of  John  Lane  and  others, 

Maetin  the  sum  of  £4200,  being  the  amount  of  the  valuation  made  under 

London  Lands  Clauses  Consolidation  Act,  and  they  gave  a  bond  to 

Chatham  Sterne  and  Lane,  and  also  a  bond  to  the  Plaintiffs,  in  the  usual 

AND  DOVEE  ' 

Eailway  Co.  form,  under  the  85th  section  of  the  Lands  Clauses  Consolidation 
Act. 

Certain  proceedings  then  took  place  between  the  company  and 
the  parties  to  the  suit  of  Lane  v.  Sterne,  which  resulted  in  an 
i  arrangement  that  the  company  should  be  at  liberty  to  proceed 

with  the  inquiry  as  to  the  compensation  to  be  paid,  on  the  deposit, 
with  an  additional  sum  of  £4200,  making  altogether  £8400,  being 
transferred  and  paid  into  Court  to  the  credit  of  the  cause  of  Lane  v. 
Sterne,  to  an  account  entitled  Ex  ^arie  London  ChatJiam  and  Dover 
Bailway  Company. 

On  the  30th  of  November,  1863,  the  inquiry  took  place  as 
between  the  company  and  Sterne  and  Lane,  and  the  compensation 
was  assessed  at  £7560,  of  which  £3500  was  for  the  value  of  the 
leasehold  exclusive  of  plant,  £3136  for  plant  and  fixtures,  and 
£924  for  good-will.  The  Plaintiffs  had  been  served  with  no  formal 
notice  of  any  of  the  proceedings  in  the  suit,  or  on  the  inquiry,  and 
took  no  part  in  the  inquiry,  but  it  was  admitted  that  they  were 
aware  of  it,  and  in  fact  that  their  solicitor  had  attended  as  a  witness 
with  the  deeds. 

The  reason  of  this  was  stated  at  the  bar  to  be,  that  all  parties 
expected  that  the  compensation  would  be  much  larger,  and  enough 
to  cover  the.  debt  due  to  the  Plaintiffs,  which  was  then  upwards  of 
£7000.  As,  however,  they  had  no  charge  on  the  good-will,  the 
compensation  was  insufficient.  There  was  also  a  dispute  whether 
all  the  leaseholds  were  comprised  in  the  Plaintiffs'  security,  and 
this,  if  decided  against  them,  would  still  further  reduce  their 
security. 

The  compensation  being  thus  insufScient,  a  correspondence 
immediately  ensued  between  the  company  and  the  Plaintiffs,  and 
on  the  18th  of  December,  1863,  the  Plaintiffs  filed  their  bill 
against  the  company  and  Sterne  and  Lane,  and  soon  afterwards 
obtained  an  injunction  restraining  the  company  from  further  pull- 
ing down  the  buildings,  &c.,  until  the  purchase-money  and  com- 
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pensation  due  to  the  Plaintiffs  should  be  assessed  and  paid.    On      l.  C. 
appeal,  the  injunction  was  maintained ;  but  on  a  further  applica-  1866 
tion  by  the  company,  the  Lords  Justices  dissolved  the  injunction  ]\iaetin- 
on  the  terms  that  the  £8400  then  in  Court  should  be  carried  "  to  London 
an  account  entitled  Ex  loarte  London,  Chatham,  and  Dover  Bail-  Chathaji 
way  Company :  the  account  of  /.  Lane  and  S.  Sterne,  J.  G.  Martin^  Eailway  Co. 
and  B.  Martin :  the  £8400  so  carried  over  to  he  treated  as  a  deposit 
hy  way  of  security,  under  the  85th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845 :  the  order  to  be  without  prejudice  to  the  ques- 
tions between  Lane  and  Sterne  and  the  company." 

The  bill  was  afterwards  amended,  and  the  suit  came  on  upon 
motion  for  decree,  the  Plaintiffs  asking,  by  the  second  paragraph  of  ' 
the  prayer,  that  the  amount  due  to  them,  and  the  costs,  might  be 
paid  out  of  the  purchase-money  or  compensation  payable  by  the 
company  in  respect  of  the  premises  and  plant :  by  the  third,  that 
the  purchase-money  or  compensation  might  be  ascertained  under 
the  Lands  Clauses  Consolidation  Act,  or  in  such  other  manner  as 
the  Court  might  direct :  by  the  fourth,  that  the  sum  of  £8400  so 
carried  over,  or  a  sufficient  part,  might  be  applied  in  payment  of 
the  Plaintiffs'  claim  :  and  by  the  fifth  and  subsequent  paragraphs 
that  if  the-  Plaintiffs  were  not  entitled  to  such  relief,  then  that  the 
premises  might  be  sold,  and  the  proceeds  applied  in  payment  of 
the  Plaintiffs'  claim. 

The  company,  by  their  answer,  contended  that  the  sum  of 
£8400  was  in  fact  or  under  the  order  to  be  treated  as  a  deposit 
by  way  of  security,  under  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  and  that  on  payment  of  the  sum  found  by  the 
jury,  this  sum  belonged  to  the  company.  They  further  contended 
that  the  Plaintiffs  ^^•cro  bound  by  the  verdict  of  the  jury. 

It  was  also  alleged  by  the  Plaintiffs,  but  denied  by  the  De- 
fendants, that  the  company  had  so  altered  the  character  of  the 
property  as  to  render  any  second  inquiry  by  a  jury  useless. 

The  motion  for  a  decree  came  before  Vice-Chancellor  Stuart, 
who,  on  the  (Itli  of  November,  1865,  made  a  declaration  that 
the  Plaintiffs  were  entitled  to  be  paid  their  debt  and  costs  out 
of  the  sum  of  £8400  in  Court,  and  gave  consequential  direc- 
tions (1). 

(1)  Law  Kop.  1  Eq.  145. 

2  ^^2  1 
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L.  C.         Tlie  company  appealed. 

1866 

Mr.  Greene,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Plaintiffs,  cited 
BanJcen  v.  East  and  West  India  DocJcs,  &c.,  Company  (1),  and  Walker 
Ohatham       Ware  Hadhain  and  Buntingford  Bailway  Comjpany  (2). 


Maetin 

17. 

London 


AND  Dover 
Bailway  Co. 


The  Attorney-General  (Sir  B.  Palmer),  Mr.  Matins,  Q!C.,  and 
Mr.  KeTcewich,  for  the  company  : — 

The  Plaintiffs  were  aware  of  the  inquiry,  and  are  bound  by  it, 
under  sections  17,  18,  and  23  of  the  Lands  Clauses  Consolidation 
Act,  and  are  only  entitled  to  an  inquiry  as  to  how  much  of  the 
compensation  money  they  are  entitled  to.  In  all  the  cases  of 
purchases  by  railway  companies  there  has  not  been  one  in  which 
mortgagees  have  been,  treated  with  separately.  The  Lands  Clauses 
Consolidation  Act  never  contemplated  several  juries  and  several 
awards.  If  this  were  allowed,  railway  companies  would  never  be 
able  to  get  final  possession  of  their  land.  The  policy  of  the  law 
has  always  been  to  have  the  litigation  between  one  person  in- 
terested in  the  land  and  the  company,  and  then  the  money  takes 
the  place  of  the  land.  The  money  is  only  paid  into  Court  to, 
remain  until  the  compensation  has  been  awarded  and  paid.  In 
BanJcen  v.  East  and  West  India  Bocks,  &c.,  Comjpany  (1),  the  money 
had  been  paid  to  the  account  of  the  mortgagor  alone.  The  Act 
draws  a  clear  distinction  between  persons  entitled  to  the  land,  and 
persons  who  are  entitled  to  sell  and  convey,  and  a  mortgagor  is 
enabled  to  sell  and  convey  without  the  concurrence  of  the  mort- 
gagee.   [They  also  referred  to  Govett  v.  Bichmond  (3).] 

Mr.  Bacon,  Q.C.,  and  Mr.  A.  E.  Miller,  for  Lane,  and  Mr.. 
Shehheare,  for  Sterne  s  assignees,  were  not  heard,  they  not  having 
appealed. 

Mr.  Greene,  in  reply  : — 

The  company  were  bound  to  proceed  under  the  mortgagee  clauses 
in  the  Act,  sect.  108. 

The  LoKD  Chancelloe  : — Does  the  Act  mean  that  in  any  case 
there  shall  be  two  inquiries  ?    I  think  that  cannot  be  so.  The 
(1)  12  Beav.  298.  (2)  Law  Eep.  1  Eq.  195.         (3)  7  Sim.  1, 
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Legislature  must  liave  supposed  tliat  it  liacl  given  the  means  of 
ascertaining  the  value  by  one  inquiry. 

Mr.  Greene : — The  case  is  clearly  provided  for  by  the  Act,  and 
yet  the  company  have  neglected  the  mortgagees  entirely.  The 
deposit  was  not  enough,  they  ought  to  have  given  security  for  the 
plant.  The  interference  of  the  company  has  prevented  the 
Plaintiff  from  being  paid,  and  the  Court  has  a  right  to  treat  the 
money  in  Court  as  a  security  to  us. 


L.  C. 

18G6 

]\lAPtTIX 
V. 

London 
Chatham 
AND  Dover 
Eailway  Co. 


June  23.  Lord  CExiNvvoKTH,  L.C.,  after  stating  the  facts  of 
the  case,  continued : — 

When  the  cause  came  on  for  hearing,  the  question  was,  wliat 
relief  the  bankers  were  to  have,  it  being  certain  that  they  had 
been  equitable  mortgagees.  His  Honour,  the  Yice-Chancellor 
Stuart,  considered  that  he  might  treat  the  sum  which  had  been 
paid  into  Court  as  a  sum  which  was  to  be  a  security  for  what  was 
due  from  the  depositors  to  the  bankers.  With  all  deference  to 
his  Honour,  I  think  there  is  no  good  foundation  for  such  a  sug- 
gestion as  that.  The  £8400  was  deposited  upon  the  express 
contract,  or  express  right,  created  by  the  statute,  that  it  should 
stand  as  a  security  for  such  sum  as  the  jury  should  aw^ard  to  be 
sufficient  compensation  for  the  lands  which  the  company  should 
take :  and  I  think  that  if  it  'was  transferred  by  arrangement  into 
the  name  of  the  cause,  the  Court  can  have  no  more  right  to  deal 
with  that  fund  so  as  to  give  it  a  different  direction  than  they  could 
have  had,  if  it  had  stood  simiMciter  in  the  mode  pointed  out  by 
the  statute.  Therefore  I  think  that  the  Yice-Chancellor  \\as 
clearly  wrong  in  the  conclusion  at  which  he  arrived.' 

It  is  however  very  (lifrici\lt  to  come  to  a  conclusion  as  to  what 
ought  to  be  the  cxacjt  relief  given  in  such  a  case  as  this.  The  first 
question  is,  what  is  the  course  wliich  the  company  ought  to  ]iave 
taken  considering  tliat  this  property  of  j\[essrs.  Lane  and  Sterne, 
which  tliey  were  proposing  to  take,  was,  and  was  Icnowu  by  them  to 
be,  subject  to  an  equitable  lien.  In  my  opinion  it  was  clearly  the 
duty  of  the  company  to  have  given  notice  under  the  18th  section, 


1  DECEltBEB, 


506  CHANCEEY  APPEALS.  [L.  E. 

L.  c.      ^ot  only  to  Sterne  and  Lane,  but  also  to  the  mortgagees,  as  parties 

lg66      interested,  according  to  the  language  of  that  section,  for  it  is  per- 

MaeSn     fectly  clear  that  Messrs.  Martin  had  an  interest  in  these  lands, 

V-        and  it  is  also  clear  that  this  was  known  to  the  railway  company, 
London  .  .ni  r 

Chatham    ana  indeed  they  said,  we  will  take  care  oi  and  protect  your  interest. 

:^iLWAY  Co.  That  being  so,  it  is  clear  they  did  not  take  the  proper  course. 

'  What  then  is  the  remedy  which  the  bankers  may  have  ?  "  I  have 
looked  at  the  statute,  and  I  am  not  at  all  clear  that  such  a  case 
is  provided  for,  but  I  do  not  think  they  are  bound  to  recur  to 
the  68th  section  if  they  do  not  think  fit  to  do  so,  and  there  are 
great  embarrassments,  looking  at  the  Act,  in  seeing  how  they  are 
to  get  the  jury.  It  may  be  that  they  have  the  means,  but  it  is  a 
complicated  means.  I  think  they  stand  in  this  position.  They 
are  equitable  mortgagees.  No  proceedings  have  been  duly  taken 
by  any  person  under  the  statute  to  deprive  them  of  their  rights 
as  equitable  mortgagees;  and  to  those  rights  they  are  therefore 
entitled  as  if  nothing  had  been  done.  That  is  the  right  which  I 
think  they  retain.  It  may  be  said  that  there  is  a  great  difficulty 
created,  because  that  which  was  deposited  in  their' hands  was  the 
title  deeds  of  a  going  concern  or  trade  of  a  wheel  manufacturer ; 
all  of  which  is  entirely  abolished,  and  the  line  of  railway  is  taken 
across  it.  I  do  not  think  that  that  signifies  at  all.  The  company 
had  a  right,  under  the  statute,  to  take  possession,  and  had  a  right 
to  convert  the  land,  against  all  the  world,  into  the  railway  which 
they  have  made.  They  had  a  right  to  do  that  under  the  provi- 
sions of  the  85th  section :  therefore,  if  what  they  have  done  has 
diminished  the  value  of  the  security,  I  do  not  think  that  the 
Plaintiffs  have  any  right,  legally  or  equitably,  to  complain  of 
that ;  neither  have  the  company  any  right  to  complain  if,  having 
dealt  with  that  piece  of  land  without  having  a  proper  title  to  it, 
they  are  now  in  such  a  condition  that  a  slice  of  their  railway  may 
be  taken  away  from  them,  which  would,  in  other  words,  be  a  pro- 
ceeding in  the  nature  of  a  distress,  compelling  them  to  pay  what- 
ever can  be  lawfully  demanded  from  them. 

I  ought  to  advert  to  one  circumstance,  which  is  this.  It  is  said 
that,  although  the  proceedings  were  against  Sterne  and  Lane 
only,  and  not  against  the  bankers,  the  depositees  and  equitable 
mortgagees,  still  they  must  be  treated  in  this  Court  as  having 
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been  parties,  because  tbey  assented  to  it  and  were  perfectly  ^- 

cognizant  of  what  took  place,  and  only  interfered  because  they 

found  that  the  sum  awarded  was  not  sufficient  to  pay  them  the  IMartin 

amount  of  what  was  due.   I  agree  entirely  that  they  were  aware  of  London 

all  that  was  proceeding,  and  I  believe  further  that  they  did  not  ^^^o^i.. 

care  at  all,  they  were  content  that  it  should  go  on  only  with  Railway  Coj 

Sterne  and  Lane,  because  they  were  satisfied  that  there  would 

be  money  enough  for  all  parties;  and  not  only  did  they  not 

interfere,  but  they  could  not  interfere.    If  the  company  chose  to 

deal  with  the  owners  of  the  equity  of  redemption,  so  to  say,  and 

not  with  the  mortgagees,  the  mortgagees  were  helpless,  and  could 

do  nothing.    They  were  certainly  well  aware  that  the  inquiry  was 

going  on,  and  of  course  knew  that,  not  haying  been  served,  they 

could  take  no  part  in  it.    They  did  not  and  could  not  interfere, 

and  it  did  not  prejudice  them  whether  there  had  been  the  proper 

sum  found  or  not. 

Now  it  is  said,  that  this  was  analogous  on  their  part,  to  the 
case  of  a  person  standing  by  and  seeing  two  people,  against  one 
of  whom  he  has  a  right,  settling  their  demands  against  one  another 
by  arbitration,  and  it  is  said  that  then  the  person  standing  by, 
and  not  apprising  the  parties,  is^  bound  by  it.  There  seems  to  me 
to  be  no  analogy  between  the  two  cases,  because  in  that  case  there 
is  a  concealment,  whereas  here  there  is  no  concealment.  The 
case  of  Govett  v.  Bichmond  (1)  was  refeiTcd  to ;  whether  it  was 
rightly  decided  or  not,  I  give  no  opinion,  but  there  the 
ground  on  which  Yice-Chancellor  Shadwell  proceeded  was,  that 
Mr.  Bignold  was  bound  to  disclose,  and  did  not  disclose  his 
right,  and  therefore,  he  was  bound  by  the  negotiation  bet^veen 
the  other  parties.  That  has  no  similitude  to  a  case  like  this, 
whore  the  rights  of  all  these  parties  were  kno^^n  to  the  other 
parties  who  were  litigating,  and  all  that  the  mortgagees  knew  v.as, 
that  the  company  were  dealing,  as  it  were,  for  the  purchase  of 
the  equity  of  redemption.  I  suppose  that  both  thought  it  did  not 
at  all  concern  the  mortgagees,  because  there  would  be  ample  to 
satisfy  them.  It  appears  to  me,  therefore,  that  there  was  no  sort 
of  conduct  which  at  all  affects  the  rights  of  these  parties.  That 
being  so,  I  think  the  parties  must  be  dealt  Avith  just  as  if  tho 

(1)  7  Sim.  1. 
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L.C.  company  had  purchased  the  equity  of  redemption,  leaving  the 

1866  Plaintiffs  as  their  mortgagees. 

Maktin  Then  what  is  the  relief  to  which  they  are  entitled  ?    I  have 

London  already  said  I  cannot  think  they  are  entitled  to  any  part  of  the 

Chatham  relief  Q'iven  to  them  by  the  Yice-Chancellor,  because  I  think  the 
AND  Dover  •  p 

Railway  Co.  £8400  was  a  security  for  something  totally  different.  It  is  a 
security  for  what  the  jury  should  find,  but  until  there  is  a  jury 
summoned,  and  a  jury  is  instructed  to  find  what  was  due  to  the 
Plaintiffs,  that  security  must  be  unavailable  for  that  purpose. 
Therefore  I  think  that  the  Yice-Chancellor's  decree  was  wrong ; 
and  I  think,  further,  that  the  Plaintiffs  are  entirely  wrong  in 
so  much  of  their  prayer  as  asks  for  relief  upon  the  footing  of 
their  being  entitled  to  some  relief  under  the  Act  of  Parliament, 
for  the  relief  they  are  entitled  to  is  a  relief  which  they  are 
entitled  to  because  they  are  not  affected  by  the  Act  of  Parlia- 
ment. 

The  relief  which  they  are  entitled  to,  in  my  opinion,  is  the 
common  relief  of  an  equitable  mortgagee  by  deposit,  and  conse- 
quently I  think  that  the  decree  must  be  discharged,  and  a  new 
decree  made,  dismissing  the  bill  with  costs,  so  far  as  it  seeks 
relief  founded  upon  the  2nd,  3rd,  and  4th  paragraphs  of  the 
prayer :  and  there  must  be  a  declaration  that  the  Plaintiffs  are 
entitled  to  an  equitable  lien  on  the  property  comprised  in  the  deed 
deposited  for  the  balance  due  on  the  banking  account  of  Sterne 
and  Lane.  An  account  must  be  taken  of  what  is  due  upon  that 
account  for  principal,  interest  and  costs,  other  than  the  costs  to  be 
paid  by  them  as  aforesaid,  which  must  be  set  off,  and  declare  that 
the  amount  so  due  is  a  charge  upon  the  property  comprised  in  the 
deeds.  And  on  payment  to  the  Plaintiffs  (as  in  the  common  case 
of  foreclosure)  by  the  company  within  six  months  of  what  shall  be 
found  due  with  interest  at  that  time,  and  costs,  to  deliver  up  to  the 
company  all  deeds,  &c.,  relating  to  the  premises,  and  in  default 
declare  the  Plaintiffs  entitled  to  all  the  property  comprised  in  the 
deeds  deposited,  and  to  have  an  absolute  conveyance  to  be  settled 
by  the  Judge  in  case  the  parties  differ. 


The  Attorney-General,  on  behalf  of  the  company,  called  the 
attention  of  the  Lord  Chancellor  to  the  124th  section  of  the  Lands 
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Clauses  Consolidation  Act,  and  wished  it  to  be  stated  wlietlier  the  l.  c. 
company  were  to  settle  with  the  Plaintiffs  under  that  section.  isec; 

Martin 

Mr.  Shebheare,  for  the  Defendants  Lane  and  Sterne,  who  not  'v- 

London 

having  appealed  had  not  been  heard,  said  that  they  had  not  Chatham 
appealed  because  the  original  decree  did  not  injure  them,  but  eah^way  Co. 
wished  now  to  be  heard  as  the  decree  proposed  would  affect  their 
interests. 

Mr.  Greene,  for  the  Plaintiffs,  asked  that  as  much  as  had  been 
awarded  for  fixtures  and  plant  might  be  paid  to  them  out  of  the 
fund  in  Court,  as  that  portion  of  their  security  had  been  entirely 
swept  away. 

The  Lord  Chancellor  consented  to  re-consider  the  decree. 


The  Ministry  having  soon  after  this  resigned,  the  counsel  and 
solicitors  attended  the  Lord  Chancellor  in  his  private  room  on  the 
29th  of  June,  and  the  Lord  Chancellor  then  delivered  judgment 
to  the  following  effect : — 

When  I  delivered  judgment  in  this  case,  the  Defendants  Lane 
and  Sterne  objected  that  the  variation  in  the  decree  would  be  to 
their  prejudice,  and  though,  as  they  did  not  appeal,  they  could 
not  be  heard  against  the  decree,  yet  they  might  certainly  be  heard 
in  support  of  it.  I  have  reconsidered  the  matter,  and  I  see  no 
reason  for  thinking  that  the  decree  I  intend  to  make  will  prejudice 
those  Defendants.  I  consider  the  security  of  the  Plaintiffs  to  be 
on  the  property  comprised  in  the  deeds  deposited,  and  not  on  the 
fund  in  Court ;  and  as  these  Defendants  have,  by  means  of  the 
proceedings  under  the  statute,  been  deprived  of  the  equity  of  re- 
demption, and  indeed  of  all  interest  in  the  property,  they  can  have 
no  ground  of  comphiint  in  respect  of  the  variation  which  I  intend 
to  make  in  the  decree. 

As  to  the  argument  on  the- 124th  section  of  the  Lands  Clauses 
Consolidation  Act,  I  think  that  that  section  does  not  apply,  as  it 
was  through  no  mistake  or  inadvertence  that  tlio  company  neg- 
lected to  purchase  the  interest  of  the  l^laintiffs.    They  knew  per- 
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^'  ^'      fectly  well  wliat  it  was,  and  had  actually  given  them  a  bond  under 
the  85th  section,  but  the  company  thought  fit  to  deal  with  the 
Maetin     owners  of  the  equity  of  redemption  alone,  and  if  the  jury  had 
London     assessed  the  amount  to  be  paid  at  a  sum  exceeding  the  amount 
AND^DovEE  "^^^  Plaintiffs,  no  difficulty  would  have  arisen.    I  am  satis- 

Railway  Co.  ^]iat  all  parties  believed  that  this  would  be  the  result,  and  to 
that  belief  it  was  owing  that  the  Plaintiffs  were  not  made  parties  to 
the  inquiry.  In  this  belief  they  w^ere  mistaken,  but  the  mistake 
is  not,  in  my  opinion,  one  which  brings  the  company  within  the 
provisions  of  the  124th  section.  They  had  express  notice  imme- 
diately after  the  verdict  that  the  Plaintiffs  did  not  hold  them- 
selves bound  by  it,  and  insisted  on  their  rights  as  equitable  mort- 
gagees. If  under  these  circumstances  the  company  chose  to  dis- 
regard the  interests  of  the  mortgagees,  they  must  abide  the  con- 
sequences. I  have  been  referred  to  the  cases  of  DuJce  of  Beau- 
fort I  y.  PatrieJc  (1);  and  Somersetshire  Coal  Company  v.  Har- 
court  (2)  :  but  they  have  no  bearing  on  this  case.  The  first  turns 
entirely  on  acquiescence,  but  here  the  mortgagees  gave  notice  from 
the  first  of  their  adverse  rights,  and  that  they  should  assert  them 
against  the  company.  The  other  case  also  turns  on  acquiescence 
after  a  long  period,  and  is  inapplicable. 

His  Lordship  then  stated  minutes  of  decree  to  the  following- 
effect  : — 

"  Dismiss,  with  costs,  so  miicli  of  the  Bill  as  relates  to  the  relief  sought  by  the 
2nd,  3rd,  and  4th  paragraphs  of  the  prayer.  Declare  that  the  Plaintiffs  have  a 
lien  for  principal  and  interest  due  to  them  from  Lane  and  Sterne^  such  lien 
extending  only  to  the  estate  and  interest  of  Sterne  in  the  property.  Take  the 
accounts,  and  upon  the  company  paying  to  the  Plaintiffs,  &c.,  what  shall  be  found 
due  to  them,  let  the  Plaintiffs  deliver  up  their  securities.  But  in  default,  let  the 
company,  and,  if  necessary,  Lane  and  Sterne^  execute  to  the  Plaintiffs  an  assign- 
ment of  all  the  property  comprised  in  the  memorandum  of  deposit,  to  the  extent 
of  the  interest  which  Sterne  had  therein  at  the  time  of  the  deposit ;  any  of  the 
parties  to  be  at  liberty  to  apply  as  to  the  £8,400." 

.  Mr.  Greene,  for  the  Plaintiffs,  suggested  that  the  Plaintiffs  had 
lost  part  of  their  security,  as  the  plant,  fixtures,  &c.,  had  been 
swept  away  by  the  company. 

The  LoED  Chancellor  said  that  the  Plaintiffs  ^would  get  a 
(1)  17  Beav.  60.  2  De  G.  &  J.  596,  , . 


VOL.  I.] 


CHANCEBY  APPEALS. 


511 


piece  of  the  railway  itself,  and  the  company  would  be  obliged  to 
pay  them.  The  Plaintiffs  must  take  what  they  find,  or  else  they 
would  have  to  come  in  under  the  124th  section. 

Solicitor  for  the  Plaintiffs :  Mr  Charles  Stevens. 

Solicitors  for  the  Company :  Messrs.  Freslifields  c&  Newman. 

Solicitor  for  Mr.  Lane  :  Mr.  T.  Lee. 

Solicitor  for  the  Assignees  of  Mr.  Sterne :  Mr.  AhraJiams. 


L.  0. 

1866 
Maetin 

V. 

London 
Chatham 
AND  Dover 
Eailway  Go. 


In  re  AGPvICULTUEISTS'  CATTLE  USTSUEAKCE 
COMPANY. 

STEWAET'S  CASE. 
Company — Forfeiture  of  Shares — Time — Notice. 

At  a  meeting  of  a  company  it  was  resolved  that  a  large  call  slionld  be 
made,  and  that  any  shareholders  who  wished  to  retire,  and  accepted  the  terms 
proposed  before  a  certain  day,  might  pay  a  part  of  the  call,  and  that  then  their 
shares  should  be  forfeited  for  non-payment  of  the  rest.  A  shareholder 
accepted  these  terms  after  the  day  fixed,  and  his  shares  were  declared  forfeited 
by  the  directors  : — 

Jleldj  reversing  the  order  of  the  Master  of  the  Rolls,  that  though  the  share- 
holder might  have  been  able  to  retire  if  he  had  accepted  before  that  day, 
the  directors  had  not  power  under  the  circumstances  to  declare  the  shares 
forfeited,  and  that  he  remained  a  shareholder. 

_XhIS  was  a  motion  to  place  the  executors  of  Mr.  /.  Stewart  on 
the  list  of  contributories  of  the  Agriculturists  Cattle  Lisurance 
Comjyany,  in  respect  of  twenty  shares.  The  facts  relating  to  this 
company  are  fully  stated  in  the  report  of  Stanlwiies  Case,  ante 
p.  161.  As  to  Mr.  Stewart,  he  became  a  shareholder,  executed 
the  deed  of  settlement,  received  a  dividend,  and  paid  calls.  He  did 
not  accept  the  terms  of  the  CldpiJenham  compromise  within  ^tho 
time  limited,  or,  indeed,  during  his  life.  Alter  his  death  in  184J), 
his  executors  agreed  with  tlie  directors  that  the  executors  should 
pay  £71,  wliich  Mould  be  the  sum  payable  il'  lie  had  come  in 
under  the  Chi])iienham  compromise,  and  that  thereupon  his  shares 
should  be  declared  forfeited,  as  under  the  Chipi-ienliam  compromise. 
This  was  accordingly  done,  and  a  return  of  the  forfeiture  of  tlie 
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'  L.  C.      twenty  shares  was  made  to  the  Kegistrar  of  Joint  Stock  Companies 
1866      on  the  Sth^of  March,  1850.    The  further  special  facts  in  this  case 
Stewait's    distinguishing  it  from  Brotherhood's  Case  (\),  are  stated  by  his 
Lordship  in  his  judgment  below. 

A  motion  was  made  before  the  Master  of  the  EoUs  to  place  the 
names  of  the  executors  upon  ^the  list  as  contributories,  and  w^as 
refused  with  costs  (2).    The  official  manager  appealed. 

The  Attorney- General  (Sir  11.  M.  Cairns),  and  Mr.  Bush,  for  the 
official  manager,  cited  the  cases  cited  in  Stanhope's  Case,  and  said 
that  Brotherhood's  Case  was  under  appeal,  but  admitting  it  to  be  well 
decided,  no  shareholder  could  escape  who  did  not  actually  come  in 
under  the  Chi^jpenham  compromise  before  the  day  fixed. 

Mr,  Baggallay,  Q.C.,  and  Mr.  F.  C.  J.  Millar,  for  the  executors, 
said  that  the  terms  in  this  case  were  exactly  those  of  the  Chij)jpenham 
compromise.  There  was  no  reason  to  limit  the  time  within  which 
that  arrangement  might  be  adopted ;  time  w^as  not  of  the  essence 
of  the  contract,  and  such  a  matter  must  be  left  to  the  discretion  of 
the  directors,  otherwise  no  company  could  be  carried  on.  The  large 
Slims  received  for  cancelled  shares  were  before  the  eyes  of  the 
shareholders  for  sixteen  years  without  any  objection  being  made. 

(1)  31  Bcav.  365  ;  on  appeal,  8  Jur.  guilt;  and  that,  of  course,  would  pre- 
(N.S.)  92B.  vent  any  lapse  of  time  from  running; 

(2)  The  judgment  of  the  Master  of  but  that  question  does  not  arise  in  this 
the  PioUs  (June  0)  was  as  follows  : —  case  at  all,  "because  this  is  simply  the 

"  I  am  of  oxoinion  that  this  case  Chippenliam  arrangement,  of  which  the 
comes  exactly  ,  within  Brotherhood'' s  Lord  Justice  Turner  observed — making- 
Case,  and  that  it  is  really  acceding  to  a  very  forcible  observation,  in  which  I 
the  (7/wppe??/ia?72  arrangement.  '  fully  concur — that  if  he  were  sitting 
"  Then  the  only  question  I  have  to  as  a  juryman  he  should  find  as  a  fact 
consider  is  this  point  of  time,  and  upon  that  every  member  of  the  company 
that  question  I  am  of  opinion  that  the  knew  of  the  Chippenham  arrangement, 
lapse  of  time  which  occurred  down  to  It  is  true  there  is  a  letter  given  in 
the  month  of  January,  1850,  is  not  evidence  in  which  some  gentleman  is 
sufficient  to  deprive  the  representatives  informed  that  it  was  too  late  for  him 
of  Mr.  Steiuart  of  that  advantage.  to  come  in ;  but  if  they  chose  to  admit 
"  I  confess  these  cases  are  very  diffi-  him  afterwards,  I  am  of  opinion  that 
cult,  and  I  have  always  felt  consider-  the  company  would  have  been  bound, 
able  difficulty  about  them.  I  have  "  I  shall  therefore  hold  that  Mr. 
always  held  that  the  word  "  fraud  "  Stewarfs  executors  are  not  to  be  put 
means  a  culpable  fraud,  a  great  moral  upon  the  list  of  contributories." 
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Mr.  Bush,  in  reply. 

1866 

LoED  Chelmsford,  L.C.  :— In  all  these  cases  the  question  has  Stewaet's 
always  been  whether  they  were  within  BrotherlioocV s  Case.    The  _1 
question  which  I  have  to  determine  ^therefore  is,  whether  I  can 
distinguish  between  that  case  and  the  present. 


July  25.    Lord  Chelmsford,  L.C. : — 

This  case  was  decided  by  the  Master  of  the  KoUs  on  the  ground 
that  it  came  exactly  within  BrotherlioocV s  Case  (1),  and  his  Lord- 
ship held  that  the  accession  of  Mr.  Stewart's  executors  to  what 
is  well  known  in  this  company  as  the  Ghijppenham  arrangement, 
freed  them  from  liability  to  be  placed  on  the  list  of  contribu- 
tories. 

The  case  of  Brotherhood  has  always  been  considered  to  have 
been  rightly  decided  when  questions  have  since  arisen  as  to  the 
list  of  contributories  to  this  company.  It  is  certainly  a  strong  deci- 
sion, because,  starting  with  an  arrangement  which  is  admitted  on 
all  hands  to  have  been  ultra  vires  of  the  directors,  and  which  could 
be  made  good  only  by  the  consent  of  all  the  shareholders,  it  was 
assumed  that  the  length  of  time  during  which  the  arrangement 
]iad  never  been  questioned  amounted  to  evidence  that  all  the 
shareholders  had  consented  to  it.  It  seems  to  be  involved  in  this 
assumption,  that  if  the  consent  of  the  shareholders  could  not  be 
presumed  to  have  been  given,  the  arrangement  would  have  con- 
tinued to  be  of  no  force  or  effect,  as  being  beyond  the  com- 
petency of  the  directors.  It  seems  important,  therefore,  to  see 
what  was  the  arrangement  to  v/hicli  the  shareholders  are  to  be 
presumed  to  have  consented,  and  what  were  the  conditions  to  bo 
performed  by  every  sliaroliohler  who  sought  to  take  advantage  of 
it  to  withdraw  from  the  company. 

It  appears  that  the  company  had  incurred  liabilities  Mliicli  it 
was  found  difficult  to  meet,  and  tliat  some  of  tlie  shareholders 
were  anxious  to  have  the  aifairs  \>ouu(l  up,  but  the  directors  and 


(1)  31  Beav.  3G5 ;  8  Jur.  (X.  S.)  Ol\i. 
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L.  0.  others  of  the  shareholders  were  desirous  of  continuing  the  com- 
1866  pany.  For  the  purpose  of  raising  money  to  liquidate  the  debts,  a 
Stewaet's  scheme  was  proposed  to  a  general  meeting,  held  on  the  2nd  of 
November,  1848,  and  a  resolution  agreed  to,  that  notice  of  the 
proposal  should  be  given  to  all  the  shareholders,  in  order  that  their 
opinion  might  be  taken  thereon.  In  accordance  with  the.  resolu- 
tion, a  circular  was  addressed  and  sent  to  the  shareholders  enclosing 
the  propositions  made  at  the  meeting  of  the  2nd  of  ]N  ovember, 
entitled,  "  terms  proposed  by  shareholders  who  wish  to  withdraw 
from  the  company."  The  only  part  of  the  terms  necessary  to  be 
noticed  are  the  following : — "  All  calls  to  the  present  time  to  be 
paid  up.  A  call  of  £3  per  share  to  be  made  on  the  capital  stock 
of  the  company,  and  the  directors  be  empowered  to  forfeit  shares 
of  retiring  shareholders  on  payment  by  them,  in  proportion  to  the 
number  of  their  shares,  as  follows :  holders  of  shares  under  one 
hundred  "  (in  which  class  Mr.  Stewart  stood,  having  twenty  shares) 
"  to  pay  £2  10s.  per  share."  And  the  circular  to  the  shareholders 
was  in  these  terms :  "  I  request  that  you  will  sign  the  accom- 
panying form  should  you  wish  to  retire  from  the  company  upon  the 
proposed  terms.  The  special  general  meeting  has  been  adjourned, 
to  be  held  at  the  New  Hall,  Chijp^enham,  on  Monday,  the  13th 
inst.,  at  twelve  o'clock  at  noon  precisely ;  and  in  case  you  should 
not  attend,  or  return  the  accompanying  form,  duly  signed,  on  or 
before  that  date,  you  will  be  held  as  declining  to  concur  in  the 
propositions  submitted  to  the  meeting." 

This,  then,  was  the  agreement  to  which  the  shareholders  are 
assumed  to  have  given  their  consent;  that  any  shareholder  who 
came  in  by  the .  day  named,  and  agreed  to  comply  with  certain 
conditions,  should  be  allowed  to  retire  from  the  company;  but 
that  all  who  did  not  signify  their  assent  to  the  terms  proposed 
by  that  day,  should  be  taken  to  have  elected  to  continue  share- 
holders. 

There  is  no  locus  poenitentise  offered  to  shareholders  who  might 
suffer  the  day  to  pass  without  signifying  their  assent  to  the  offered 
terms ;  their  rights  with  respect  to  the  company  were  to  be  settled 
from  that  day.  If  the  shareholders  had  one  and  all  given  an  ex- 
press consent,  it  could  only  have  been  to  the  arrangement  on  those 
precise  terms.    They  would  not  have  been  bound  to  it  as  a  stand- 
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ing  arrangement  to  which  sliareliolders  might  accede  at  any  future  L.  C. 
time,  and  then  cease  to  belong  to  the  company.  1866 

With  respect  to  the  question  of  time  being  of  the  essence  of  Stewart's 
the  arrangement,  there  can  be  no  doubt.  The  company  being 
pressed  with  liabilities,  and  having  proposed  a  plan  to  relieve 
themselves,  it  was  most  important  that  they  should  know  what 
sum  they  could  raise  for  this  purpose,  and  that  could  be  ascer- 
tained only  by  fixing  a  particular  day  by  which  at  the  latest  the 
option  offered  to  the  shareholders  should  be  declared.  No  other 
terms,  nor  any  other  time,  can  be  presumed  to  have  been  con- 
sented to  by  the  shareholders;  and  if  the  arrangement  without 
their  consent  would  haye  been  ultra  vires,  any  arrangement 
with  a  shareholder  which  departed  from  the  terms,  either  in 
point  of  time  or  of  amount,  was  equally  beyond  the  powder  of  the 
directors.  This  makes  the  whole  difference  between  Brother- 
hood's and  the  present  case.  Brotherhood,  as  appears  'from  the 
report,  received  the  circular,  and  signed  the  form  thus,  "I  am 
desirous  of  retiring  from  the  Agricidtiirists  Cattle  Insurance 
Comjpany  on  the  above  terms."  He  also  attended  the  meeting  at 
Chippenham,  and  afterwards  paid  the  proper  amount  upon  his 
shares.  He  therefore  strictly  complied  with  all  the  requisite 
terms,  and  within  the  prescribed  time.  Mr.  Stetvart  never  himself 
acceded  to  the  arrangement.  His  executors  assign  reasons  for  his  • 
not  having  done  so.  He  was  in  Scotland.  He  sent  a  mandate  to 
attend  the  meeting,  which  his  mandatory  did  not  receive  in  suffi- 
cient time.  Having  been  advised  to  accept  the  Chiiopenhai)h 
arrangement,  nothing  was  done  during  his  life  owing  to  his  failing 
health,  both  of  body  and  mind.  His  trustees  and  executors  after 
his  death  were  not  aware  for  some  time  that  he  was  a  shareholder, 
but  at  last  being  desirous  of  availing  themselves  of  the  Chippenham 
arrangement,  they  paid  the  exact  sum  which  they  were  required 
to  pay  under  that  arrangement,  together  with  the  amount  of  an 
overdue  call,  and  a  small  sum  for  interest  upon  that  call.  It  is 
quite  immaterial  Avhat  Avere  the  circumstances  which  prevented 
Mr.  Stewart  from  acceding  to  the  arrangement  within  the  proper 
time.  The  directors  had  no  power  to  allow  him  to  come  in  at  a 
later  period.  It  is  unfortunate  that  his  intentions  A\  ore  frustrated 
by  the  circumstances  whicli  have  been  stated,  but  the  company 
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C.      had  a  riglit  to  say,  "  we  agreed  to  the  discharge  of  shareholders  upon 
1866       certain  specific  terms  and  no  others ;  you  have  not  complied  with 
Stewaet's   those  terms,  and  therefore  have  not  brought  yourself  within  our 
^^jff;      agreement."    It  is  almost  unnecessary  to  observe  that  the  classifi- 
cation of  the  retiring  shareholders  in  the  list  of  the  official  manager, 
where  Brotherhood  and  Stewart  are  placed  in  the  same  class,  cannot 
have  the  smallest  effect  in  determining  the  question  of  liability. 
I  am  compelled  to  differ  from  the  opinion  of  the  Master  of  the 
Kolls,  and  must  reverse  his  order,  and  direct  Mr.  Steivarfs  trustees 
and  executors  to  be  added  to  the  list  of  contributories. 

Solicitors  for  the  Official  Manager :  Messrs.  Horn  &  Murray. 
Solicitors  for  Mr.  Stewarfs  Executors  :  Messrs.  Jones,  Blaxland, 
&  Jones. 


L.c.  In  re  COEBETT. 


1866. 
July  14. 


Lunacy — Sale  of  Land — Life  Estate. 

The  125tli  section  of  the  Lunacy  Begulation  Act,  which  enables  the  Court 
to  sell,  for  building  purposes,  land  of  which  the  lunatic  is  seised  in  fee- 
simple,  does  not  apply  to  estates  of  which  the  lunatic  is  tenant  for  life  ;  and 
where  the  income  is  more  than  sufficient  for  the  maintenance  of  the  lunatic 
the  Court  is  not  authorized  to  sell  real  estate  under  the  116th  section. 

Elizabeth  COBBETT,  the  lunatic  in  this  case,  was  tenant 
for  life  of  several  houses  in  and  near  Nag's  Head  Court,  in  the  city 
of  London,  of  which  leases  had  been  granted  for  the  term  of  her 
life,  at  rents  yielding  altogether  the  net  sum  of  £641.  The 
London  and  County  Land  and  Building  Company  had  bought  the 
reversion,  and  had  also  acquired  the  leases,  and  wished  to  pull  down 
the  houses  and  build  on  the  site :  for  which  purpose  they  desired 
to  purchase  the  life  estate  of  the  lunatic,  and  entered  into  a 
provisional  agreement  with  the  committee  for  the  purchase,  in  con- 
sideration of  a  government  annuity  of  £702  for  the  life  of  the 
lunatic,  to  be  purchased  by  the  company.  The  sum  of  £430  a  year 
was  allowed  for  the  maintenance  of  the  lunatic.  The  committee 
now  presented  this  Petition  in  lunacy  to  have  the  provisional  agree- 
ment carried  into  effect,  the  only  question  being,  whether  the 
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Court  had  power  to  direct  the  conveyance  of  the  life  estate,  or  a  L.  c. 

lease  for  a  term  of  years  determinable  on  the  life  of  the  lunatic.  I86G 

The  Lords  Justices  felt  doubtful,  and  wished  the  Petition  to  be  j? 
brought  before  the  Lord  Chancellor. 

Mr.  Bacon,  Q.C.,  and  Mr.  Prenclergasi,  for  the  Petitioner. 

Mr.  Greene,  Q,C.,  and  Mr.  Everitt,  for  the  company,  cited  Dodd 
7.  Wale  (1). 

Mr.  Wic'kens,  appeared  for  the  Crown,  the  lunatic  being  illegi- 
timate and  having  no  issue. 

LoED  Chelmsfoed,  L.C.  :— 

It  is  extremely  desirable  that  this  order  should  be  made  if  it  is 
within  the  competency  of  the  Court  to  make  it,  for  it  is  to  the 
advantage  of  all  parties.  It  is  therefore  a  case  in  which  the 
Court  is  tempted  to  exceed  its  ju.risdiction,  and  must  be  on  its 
guard  to  resist  that  temptation.  Mr.  Bacon  contended  that  the 
Court  has  this  power  under  its  original  jurisdiction  in  lunacy.  I 
think  that  he  is  in  error,  but  that  at  all  events  the  power  must 
now  be  governed  by  the  Lunacy  Begidation  Act,  16  &  17  Yict.  c.  70. 
That  Act  extends  and  defines  the  powers  of  the  Court,  and  the 
Court  must  confine  itself  within  the  limits  defined.  Then  has  this 
Act  of  Parliament  conferred  the  power  which  I  am  asked  to  exer- 
cise. In  the  first  place,  I  am  referred  to  section  125,  which 
enables  land  to  be  sold  for  building  purposes,  but  this  applies 
merely  to  the  case  of  a  lunatic  seised  of  or  entitled  to  land  in  fee 
simple,  and  though  it  is  reasonable  to  say,  that  where  power  is  to 
bo  exercised  over  land  held  in  fee  simple  it  must  cover  any 
smaller  interest,  still  by  the  words  of  the  Act  the  power  is  confined 
to  this  interest  alone.  - 

Then  reliance  is  placed  upon  the  116th  section  as  conferring  a 
general  power  upon  the  Lord  Chancellor,  but,  taking  the  whole  of 
the  section  together,  the  power  is  clearly  limited  to  the  purposes 
specified.  Again,  it  is  contended  that  the  case  comes  within  the  4th 
clause  of  that  section  as  provision  for  future  maintenance,  but  it  is 
clearly  not  within  this  clause.     There  may  bo  cases  in  which  the 

(1)  5  Do  G.  c^'  Sin.  226 ;  IG  Jur.  776. 
Vol.  I.  2  2'  1 
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L.  C,  property  applicable  to  the  maintenance  of  tlie  lunatic  maybe  very 
1866  small,  and  it  would  be  much  more  advantageously  applied  if  sold. 
jJTre  But  this  is  not  really  a  sale  to  provide  for  the  better  maintenance 
of  the  lunatic,  though  the  effect  may  be  to  increase  her  income. 
I  am  bound  by  the  terms  of  the  116th  section,  beyond  which  I 
am  not  at  liberty  to  go.  I  am  sorry  to  come  to  this  conclusion,  as 
the  whole  arrangem^ent  seems  to  be  very  fair.  The  object,  as 
has  been  suggested,  may  probably  be  obtained  under  the  Settled 
Estates  Act. 

Solicitors  :  Messrs.  Brundrett  &  Co. 


.  J^^  re  HEKSEE  &  SMYTH. 

1866 

■  Pate7it — Practice — Extension  of  Time, 

July  25, 

The  time  within  which  the  application  for  the  warrant  and  for  the  letters 
patent  ought  to  he  made  under  the  rules  of  the  Patent  Commissioners  ex- 
tended where  the  delay  was  small  and  accidental. 

HE  Petitioners  in  this  case  alleged  themselves  to  be  the  inventors 
of  an  invention  of  great  public  utility,  and  had  obtained  the  usual 
provisional  protection  for  it.  By  the  third  set  of  rules  and  regula- 
tions made  by  the  Commissioners  of  Patents  for  Inventions  under 
the  Acts  15  &  16  Yict.  c.  83,  and  16  &  17  Yict.  c.  115,  No.  6, 
it  is  directed  that — 

"  In  the  case  of  all  applications  for  letters  patent,  the  application 
for  the  warrant  of  the  law  officer  and  for  the  letters  patent,  must 
be  made  at  the  office  of  the  Commissioners  twelve  clear  days  at  the 
least  before  the  expiration  of  the  provisional  protection :  provided 
always  that  the  Lord  Chancellor  may,  upon  special  circumstances, 
allow  a  further  extension  of  time." 

In  this  case  the  application  for  the  warrant  was  not  made  until 
three  days  after  the  prescribed  period,  and  the  officer  declined  to 
issue  the  warrant. 


The  Petitioners '  now  applied  for  an  oxtenaion  of  the  time  for 
applying  for  the  warrant. 
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Mr.  Theodore  Aston,  in  support  of  the  application,  read  affidavits 
shewing  that  Mr.  Ilersee,  one  of  the  applicants,  had  met  with  an 
accident,  under  which  he  was  still  suffering,  and  had  been  unable 
to  attend  to  the  patent,  and  that  the  clerk  of  the  solicitors  engaged 
was  not  aware  of  the  rule  as  to  the  twelve  days.  The  usual 
notices  had  been  given,  and  there  was  no  opposition. 

The  Lokd  Chancellor  said  that  the  ignorance  of  the  clerk 
could  not  be  pleaded  as  an  excuse,  and  that  it  did  not  appear  that 
there  was  anything  to  prevent  the  other  applicant  from  attending 
to  the  business.  Still  it  would  be  very  hard  to  deprive  the  appli- 
cants of  the  advantages  of  their  invention,  and  under  the  peculiar 
circumstances  leave  might  be  given,  but  this  case  must  not  be 
taken  as  an  encouragement  to  carelessness.  The  time  for  affixing 
the  great  seal  would  also  be  extended,  and  all  necessary  liberty 
given.  ^ 

Solicitors :  Messrs.  Sturmy  (&  Biggies. 


L.  C. 

18G6 

I— 

In  re 

Hersee  & 


In  re  FULCHEE.  L.  c. 

1SC6 


Btinkrujptcy  Act,  18G1,  s.  192 — Creditors^  Deed — Execution — Attestation. 

The  third  condition  of  tlie  192nd  section  of  the  Bankruptcy  Act,  1861, 
requires  the  execution  by  the  debtor  of  a  creditor's  deed  to  be  attested  by 
a  solicitor ;  but  a  power  of  attorney  to  execute  such  a  deed  need  not  be  so 
attested. 


M] 


A.  FULCHER  and  Mr.  W.  Coo]oer  carried  on  business  in 
partnership  at  Liverpool,  and  proposed  to  make  an  inspectorship 
deed  under  the  192iid  section  of  the  BanJcruptcij  Act,  1861. 
Mr.  A.  Fulclier  was  in  Bomhay,  and  had  executed  a  special  power 
of  attorney,  making  Mr.  Cooper  his  attorney  for  the  purpose  of 
executing  the  deed.  Mr.  Cooper .  accordingly  executed  the  deed 
for  himself  and  for  Mr.  Fulclier,  and  his  execution  was  attested  by  a 
solicitor,  as  required  by  the  third  condition  of  the  192nd  section 
of  the  Banhruptcy  Act,  ISGl. 

The  registrar  in  bankruptcy  objected  to  register  tho  deed,  on  the 

2  T  2  1 
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L.  C.  ground  that  the  execution  of  the  power  of  attorney  was  not  attested 
18G6      by  a  solicitor. 

FtSchek.  Mr.  Horion  Smith  now  applied,  at  the  request  of  the  Lords 
Justices,  before  whom  the  application  had  been  originally  made, 
for  a  direction  that  the  deed  might  be  registered  under  the  192nd 
section  of  the  Act.    Be  Bell  (1)  was  referred  to. 

LoED  Chelmsford,  L.C.j  after  conferring  with  the  registrar, 
said  that,  as  he  understood  it,  the  statute  said  that  the  deed 
itself  must  be  executed  by  the  debtor  in  the  presence  of  an 
attorney  or  solicitor.  But  the  power  of  attorney  placed  the  partner 
in  the  present  case  in  the  position,  of  the  debtor,  and  the  deed  was 
executed  by  the  partner  as  such  attorney  in  the  presence  of  a 
solicitor,  which  was  sufficient.  His  Lordship  did  not  see  any  diffi- 
culty in  directing  the  deed  to  be  registered, 

Solicitors :  Messrs.  Flux  &  Argles. 


L.  c.  SPIEETT  V,  WILLOWS. 


1866 

July  9 


Equity  to  a  Settlement — Proportion — Ultimate  Remainder, 

Where  a  wife  is  entitled  in  equity  to  a  settlement  out  of  a  fund,  the 
Court  will,  in  the  absence  of  special  circumstances,  direct  one-half  of  the 
fund  to  be  settled  on  the  wife  and  her  children,  with  ultimate  remainder  in 
default  of  issue  to  the  husband.    Order  of  Stuart,  V.C.,  affirmed. 

Elizabeth  WILLOWS,  at  the  time  of  her  marriage  with 
Henry  Willows,  was  entitled  to  a  sum  of  £4000,  and  £2000,  part  'of 
this  sum,  was  upon  her  marriage  settled  upon  her  for  her  separate 
use  for  life,  with  remainder  to  her  children,  with  remainder  to  her 
brothers  and  sisters.  A  post-nuptial  settlement  was  also  made  of 
the  remaining  £2000.  The  assignee  in  bankruptcy  of  the  husband 
afterwards  filed  a  bill  to  set  aside  this  post-nuptial  settlement, 
and  Vice- Chancellor  Stuart  made  a  decree  declaring  it  fraudu- 
lent and  void  as  against  the  Plaintiff.    His _ Honour  s  decision  was 


(1)  2  D.  J.  &  S.  672. 
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afiirmed  by  Lord  Westhury  on  appeal  (1),  and  his  Lordship  directed 
an  inquiry  whether,  having  regard  to  the  settlement  made  on  the 
marriage  of  the  Defendants,  Mr.  and  Mrs.  Willows,  and  to  the 
circumstances  of  the  Defendant  Willows,  any  and  what  additional 
settlement  of  the  sum  of  £2000  should  be  made  on  the  Defendant, 
Mrs.  Willows,  and  the  children  (if  any)  of  the  marriage.  The 
chief  clerk  of  the  Yice-Chancellor  Stuart,  by  his  certificate,  found 
that  the  whole  £2000  should  be  settled.  The  Plaintiff  having 
moved  to  vary  this  certificate,  the  Yice-Chancellor,  on  the  17th 
July,  1865,  decided  that  £1500  only  should  be  settled,  subject  to 
payment  of  the  costs  of  the  suit,  and  directed  that  it"  appearing  to 
the  Court  fit  and  proper  that  the  sum  of  £1500  should  be  settled 
upon  the  wife  for  her  separate  use  for  life,  without  power  of 
anticipation,  with  remainder  to  the  children  of  the  present  or 
any  other  marriage,  as  she  might  appoint,  and  in  default  of  appoint- 
ment to  the  children  equally,  with  remainder  to  the  Plaintiff  as 
assignee  of  the  husband,  the  residue  to  be  paid  to  the  Plaintiff 
as  assignee,  a  proper  settlement  should  be  made  accordingly. 
There  were  no  children  of  the  marriage. 

Mrs.  Willoivs  appealed. 

Mr.  Bacon,  Q.C.,  and  Mr.  Ilorton  Smith,  for  Mrs.  Willows,  con- 
tended, first,  that  the  whole  £2000  ought  to  be  settled,  and  next,  that 
the  ultimate  remainder  ought  to  be  to  the  wife  if  she  survived, 
and  not  to  the  husband.  The  practice  of  the  Court  fluctuated  at 
one  time,  but  it  was  now  settled  that  the  Court  will  look  to  the 
circumstances  of  eacli  case :  Biinldeij  v.  Dunldey  (2) ;  KincaicVs 
Trusts  (3) ;  Carter  v.  Taggart  (4) ;  and  the  other  cases  mentioned 
in  Leiuin  on  Trusts  (5),  and  Seton  on  Decrees  (G).  The  hus- 
band was  bankrupt,  and  there  was  a  very  small  income,  and 
the  wife  ought  to  be  placed  as  nearly  as  possible  as  she  was  before 
the  marriage. 

Mr.  Malins,  (l.C,  and  Mr.  Phcar,  in  support  of  the  orilor : — 
The  rule  is  that  the  wife  has  half  the  fund  :  Na_i)ier  v.  Naiucr  (7), 

(1)  Sec  11  Jur.  (N.  S.)  70.  (4)  1  D.  M.  &  G.  280. 

(2)  2  D.  M.  &  G.  390.  (5)  4tli  cd.  481. 

(3)  1  Drew.  326  ;  17  Jur.  100.  (0)  Pago  060,  n. 

(7)  1  Dr.  &  War.  107. 
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^-      and  circumstances  must  be  shewn  to  entitle  her  to  more.  Here 
1866      the  conduct  of  husband  and  wife  has  been  as  bad  as  it  can  be,  in 
Spjrett    trying  to  defeat  the  creditors  by  a  fraudulent  settlement. 

V. 

'       Mr.  Nalder^  for  the  trustees, 

:   Mr,  Horton  Smith,  in  reply 

We  say  that  the  usual  form  is  to  give  the  wife  the  fund  settled 
if  she  survives  the  husband,  and  that  there  is  no  reason  in  this  case 
why  that  form  should  be  departed  from. 

LoED  Chelmsfoed,  L.C.  : — 

There  are  numerous  authorities  on  this  subject,  and  the  prin- 
ciple which  I  extract  from  them  all  is  this,  that  where  a  wife 
is  declared  to  be  entitled  to  a  settlement,  and  the  fund  is  settled 
•  under  the  direction  of  the  Court,  the  ultimate  limitation  of  the 
money,  even  in  the  event  of  her  surviving  her  husband,  will,  in 
the  absence  of  special  circumstances,  be  to  him.  And  this  seems 
reasonable,  because  the  fund  belongs  originally  to  him,  and  the 
Court  will  not  deprive  him  of  it  without  doing  that  which  is 
equitable,  after  providing  for  the  wife  and  children.  It  appears 
also  to  be  the  rule  that,  in  the  absence  of  special  circumstances, 
one-half  of  the  fund  will  be  settled  on  the  wife  and  children,  leaving 
the  other  half  to  the  husband ;  and  it  is  a  matter  entirely  for  the 
discretion  of  the  Court,  under  the  peculiar  circumstances  of  each 
case,  to  make  such  a  settlement  of  the  wife's  portion  as  is  equit- 
able and  just.  There  are  often  circumstances  which  prevent  the 
Court  from  following  the  ordinary  rule,  and  giving  the  ultimate 
limitation  to  the  husband ;  as,  for  instance,  where  there  has  been 
misconduct  on  the  husband's  part,  or  where  he  is  unable  to  main- 
tain his  wife,  or  where  the  fund  is  extremely  small,  and  in  such 
cases  the  whole  is  given  to  the  wife.  Now  in  this  case  the  dis- 
cretion has  been  exercised  by  a  Judge  of  very  great  experience  in 
matters  of  equity,  and  unless  I  saw  very  clearly  that  he  had 
been  wrong,  I  should  be  very  reluctant  to  disturb  his  decision. 
It  must  be  recollected  that  the  wife  was  not  a  person  in  a  very 
high  position,  and  under  the  settlement  on  her  marriage,  the  sum 
of  £2000  was  settled  on  her  absolutely ;  the  other  £2000  became 


i 


V. 

Willows. 
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the  subject  of  a  post-nuptial  settlement,  wliicli  was  afterwards  set      L.  0. 
aside,  v^hereupon  the  wife  became  entitled  to  a  settlement  out  of  1866 
it,  the  only  question  being  how  much  was  to  be  settled.    Under  Spikett 
these  circumstances,  the  Yice-Chancellor  considered  that  instead  of 
the  husband  being  entitled  to  a  half  according  to  the  ordinary 
rule,  he  would  be  entitled  to  a  quarter  only,  and  that  the  other 
three-quarters  ought  to  be  settled  upon  the  wife  and  her  children, 
with  an  ultimate  limitation  to  the  husband.    Now  supposing  the 
rule  to  be  that  the  ultimate  limitation  is  to  the  husband,  unless 
there  are  special  circumstances,  the  question  is,  whether  there  are 
such  special  circumstances  here,  and  it  appears  to  me  that  Eis 
Honour  has  exercised  a  sound  discretion  in  directing  the  settle- 
ment to  be  made  as  he  has  directed.   The  appeal  must  be  dismissed 
with  costs.  , 

Solicitor  for  Mrs.  Willoivs  ':  Mr.  F.  W.  BlaJce. 
Solicitors  for  the  Plaintiff :  Messrs.  Blaheley  d'  BeswicJc. 
Solicitors  for  the  Trustees :  Messrs.  Coverdale  (&  Co. 


In  re  INTERNATIOi^AL  CONTRACT  COMPANY.  l.  c. 

ISGG 

WinrUng-iq') — Official  Liquidator — Discretion.  '  v^-^ 

Juhj  28. 

Where  a  Judge  iu  tlio  exercise  of  his  discretion  has  appointed  an  official 
liquidator,  the  ('ourt  of  Appeal  will  not  disturb  the  appointment. 

the  winding-up  order  in  this  case  Yice-Chancellor 
Stuart  had  appointed  Mr.  Tahor,  one  of  the  creditors,  and  Mr. 
James  an  accountant,  official  liquidators ;  and  a  motion  was  now 
made  on  behalf  of  Charles  -Cameron,  a  contributory,  and  certain 
otlier  contributories  and  creditors  of  the  company,  that  the  order 
of  Yice-Chancellor  Stuart  might  bo  discliarged,  and  Mr.  D. 
(JhacUvich  appointed  official  liquidator. 

Mr.  Daniel,  Q.C,  and  Mr.  L.  Wehh,  in  support  of  the  application, 
were  stopped  by  Lord  Chelmsford,  L.C.,  wlio  saiil  that  ho  thought 
he  should  best  discharge  his  duty  by  peremptorily  refusing  to 
hear  such  an  application  in  any  case  where  the  Yice-Chancollor  in 
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L.  C.  the  exercise  of  liis  discretion  had  appointed  official  liquidators ; 

3866  but  his  Lordship  did  not  like  to  decide  without  hearing  counsel,  if 

"^^^  counsel  asserted  that  this  v/as  so  strong  a  case  as  to  take  it  out  of 

Intekna-  ii^Q  p;eneral  rule. 

TIONAL  ^ 

Contract  Co. 

  Mr.  Daniel  then  proceeded  with  the  application,  stating  that 

the  appointment  was  not  supported  by  any  other  creditor,  and 
that  a  very  large  body  of  creditors  objected,  and  by  sections  91  and 
149  of  the  Com^ames  Act,  1862,  the  Court  is  directed  to  have 
regard  to  the  wishes  of  the  creditors  and  contributories.  The 
liquidators  ought  to  be  neither  creditors  nor  shareholders :  In  re 
Northumberland,  &g.,  BanJc  (1).  Moreover,  facts  have  been  dis- 
covered since  the  appointment  which  shew  it  to  be  injudicious. 

The  Attorney- General  (Sir  H.  M.  Cairns),  Mr.  Bacon,  Q.C.,  Mr. 
J.  N.  Kiggins,  Mr.  Boxburgh,  and  Mr.  Swanston,  appeared  for  other 
parties,  but  were  not  heard. 

LoED  Chelmsfoed,  L.C. 

Here  is  a  case  in  which  the  Yice-Chancellor  has  exercised  his 
discretion.  I  cannot  take  any  new  facts  into  consideration.  If 
there  are  such,  or  if  the  Yice-Chancellor  has  been  deceived,  and 
has  made  an  improper  appointment,  you  must  apply  to  him  to  re- 
consider the  case.    This  motion  is  refused  with  costs. 

Solicitors  concerned:  Messrs.  Harrison  &  Lewis;  Mr.  W.  Abraham; 
Messrs.  Vallance  &  Vallance;  Mr.  W.  Tatham;  Messrs.  Wilkinson 
c&  Co. 

(X)  2  De  G.  &  J.  508. 
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Jn  re  LONDON,  BOMBAY,  AND  MEDITEBBANEAN  a 

BANK. 


Winding-up—  Official  Lijuidator — Discretion — Appointment  in  Court. 

WlievG  a  Judgo  in  the  exercise  of  his  discretion  lias  appointed  an  official 
liquidator,  the  Court  of  Appeal  will  not  disturb  the  appointment. 

The  official  li(|uidator  may  be  appointed  at  the  hearing  of  the  Petition  for 
winding-up. 

The  Vice-Cliancellor  Stuart,  at  the  hearing  of  the  Petition  for 
winding-up  the  London,  Bombay,  and  Mediterranean  Banh,  Limited, 
had  appointed  two  of  the  late  directors  to  be  ofiScial  liquidators.  No 
affidavit  of  fitness  had  been  read,  but  no  objection  was  taken  at  the 
time  by  any  of  the  other  parties,  and  the  Petition  was  taken  as 
unopposed.  On  the  following  day,  an  application  w^as  made  to  the 
Vice-Chancellor  to  reconsider  the  appointment-  of  the  official 
liquidators,  and  to  hear  the  Petition  as  opposed,  but  the  Yice- 
Chancellor  refused  to  do  so.  This  w^as  a  motion  to  discharge  the 
order. 

Mr.  Craig ^  Q.C.,  and  Mr.  Roxburgh,  for  the  motion : — 

In  this  case  it  is  alleged  that  the  directors  have  been  guilty 
of  misconduct  and  have  made  away  with  no  less  than  £197,000, 
and  the  appointment  of  a  director  and  shareholder  is  highly 
improper.  Wo  appear  for  a  large  body  of  creditors  and  share- 
holders, and  object.  The  appointment  was  made  in  the  absence  of 
evidence,  and  there  cannot  be  said  to  have  been  judicial  discretion 
exercised  upon  it.  His  Honour's  attention  not  having  been  drawn 
to  it.  Moreover,  it  is'irregular  to  appoint  an  official  liquidator  at 
the  hearing  of  the  Petition  for  winding-up.  The  case  of  Li  re 
The  Commercial  Viscount  Comfany,  Limited  (] ),  has  been  referred 
to,  but  the  practice  lias  been  altered  since  that  time,  and  the 
Master  of  the  Eolls,  before  whom  most  of  these  applications  arc 
made  now,  always  refuses  to  make  the  appointment  at  the  hearing, 
and  directs  a  reference  to  Chambers. 


July 


(1)  32  Bcav.  I'JS. 
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L.  C.  The  Attorney-General  (Sir  E.  M,  Cairns),  Mr.  Daniel,  Q.C.,  Mr. 
1866      Bacon,  Q.O.,  Mr.  De  L.  Giffard,  Mr.  /.  N.  Eiggins,  and  Mr.  White- 

home,  appeared,  but  were  not  heard. 

London, 

Bombay,  and  . 

Meditee-    x^qj^d  Chelmsfokd,  L.C.  :— - 

eaneanBank. 

"  I  really  think  that  there  is  less  ground,  if  possible,  for  this 

application,  than  for  the  previous  one.  In  re  International  Contract 
Comjpany  (1),  and  the  motion  is  dismissed  with  costs.  All  parties 
who  .have  been  served  will  have  their  costs. 

Solicitors:  Mt.  B,  Miller :  Messis,  Earrison  <&  Leivis, 


L.  0.    .  In  re  CHKIST  CHURCH. 


1866 
Jiine  23. 


Jurisdiction —  Queen —  Visitor — Appro^priation. 

■  The  Lord  Chancellor,  re23resenting  the  Queen,  as  visitor  of  a  college,  on 
the  Petition  of  the  college  sanctioned  the  appropriation  of  part  of  the  revenues 
of  the  college  to  the  augmentation  of  the  stipend  of  a  professorship  which  was 
on  the  same  foundation  as  the  college. 

This  was  a  Petition  by  the  Dean  and  Chapter  of  the  Cathedral 
Church  of  Christ,  in  Oxford,  addressed  to  the  Queen  in  her  High 
Court  of  Chancery,  Visitor  of  Christ  Chiirch. 

The  Petition  stated  that  by  a  deed  of  dotation,  dated  the  1st 
of  October,  1546,  King  Eenry  YIII.  granted  to  the  Dean  and 
Chapter  various  estates,  of  the  then  value  of  about  £2000  per 
annum,  upon  condition  that  the  Dean  and  Chapter  should  covenant 
thereout  (amongst  other  things)  to  pay  yearly  unto  the  readers 
of  Divinity,  Greek,  and  Hebrew,  now  called  Eegius  Professors, 
the  sum  of  £40.  The  payments  required  by  the  deed  of  dota- 
tion by  no  means  exhausted  the  income  of  the  estates  comprised 
therein,  and  in  the  year  1595,  an  increase  of  rents  having  accrued, 
the  Dean  and  Chapter  appropriated  part  of  such  improved  rents 
for  the  benefit  of  the  students.  In  the  year  1664  a  benefaction  of 
£900  from  William  Thurston  was  applied  by  the  Dean  and  Chapter, 
under  a  decree  of  King  Charles  II.,  towards  the  foundation  of  an 

(1)  Ante,  i\  523. 
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additional  studentship,  and  the  salaries  of  the  lay  clerks  were      l.  C. 
increased.    In  the  year  1605,  a  canonry  in  the  chapter  of  Glirist  i866 
Church  with  the  rectory  of  Ewelme,  was,  by  command  of  King 
James  I.,  annexed  to  the  Regius  Professorship  of  Divinity ;  and  q^™^^'^ 

in  the  year  1630,  another  canonry  in  the  same  chapter  was,  by   

command  of  King  Charles  I,,  annexed  to  the  Regius  Professorship 
of  Hebrew, 

Under  the  provisions  of  the  Act  of  3  &  4  Vict  c.  113,  canonries 
in  Christ  Church  were  added  to  several  of  the  Regius  Professor- 
ships, but  no  provision  was  made  for  any  additional  endowment 
of  the  Regius  Professorship  of  G-reek. 

The  powers  conferred  by  that  Act  upon  the  commissioners  for  in- 
creasing the  emoluments  of  professorships  having  expired,  and  the 
revenues  of  the  Dean  and  Chapter  having  largely  increased,  they 
proposed  (although  advised  they  were  under  no  obligation  to  do  so) 
to  apply  out  of  their  appropriated  income  a  sum  sufficient  to  aug- 
ment in  perpetuity  the  endowment  of  the  professorship  to  £500 ; 
and  the  Petition  prayed  that  her  Majesty,  as  visitor  of  Christ 
Church,  Oxford,  would  be  graciously  pleased  to  signify  her  will 
and  pleasure  that  the  Dean  and  Chapter  might  so  augment  the 
endowment  of  the  Professorship  of  Greek. 

The  Attorney-General  (Sir  B.  Palmer),  and  Mr.  Bateman,  for  the 
Petition. 


Loud  Ceanwokth,  L.C.  : — 

This  appears  to  be  an  extremely  reasonable  application.  The 
two  other  professorships,  that  of  Divinity  and  that  of  Hebrew,  have 
been  augmented,  the  one  by  a  canonry  and  a  valuable  living,  the 
other  by  a  canonry.  The  study  of  Greek  is  an  important  and 
material  clement  of  education,  and  it  is  most  desirable  that  a 
stipend  larger  than  the  very  inadequate  one  of  £dO  per  annum 
should  bo  provided  for  the  professorship.  Tho  present  application 
is  highly  honourable  to  tho  Dean  and  Chapter,  and  not  only  re- 
ceives my  ready  sanction,  but  also  my  hearty  approval. 

Solicitors  :  l^lessrs.  Jansoii,  Cohh,  cC*  Bcarsoii. 
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Iggg  GRISSELL'S  CASE. 

August  8, 10.  Company — Winding-'Up^Contributory  also  a  Creditor— Calls — Set-off. 

A  shareholdev  in  a  limited  company,  who  is  also  a  creditor  of  tlie  company 
under  a  contract,  is  not,  in  the  event  of  the  company  being  wound  up,  entitled 
to  set-off  the  debt  due  to  him  against  the  calls,  nor  to  set-off  against  the  calls 
a  dividend  which  may  hereafter  come  to  him.  But  upon  payment  of  all  calls 
which  have  become  due,  he  is  entitled  to  receive  dividends  at  the  same  time 
and  at  the  same  rate  with  the  other  creditors. 

This  was  an  appeal  motion  by  Mr.  Henry  Grissell  to  discliarge 
two  orders  of  Yice-Chancellor  Kindersley. 

Mr.  Grissell  was  a  holder  of  eighty  shares  in  the  company  of  £50 
each,  on  each  of  which  shares  £15  had  been  paid  up.  He  was  a 
creditor  of  the  company  for  £16,000  lent  to  the  company  on  deposit 
with  interest. 

A  resolution  having  been  passed  for  the  voluntary  winding-up  of 
the  company,  an  order  was  made  on  the  22nd  of  June,  1.866,  for 
continuing  it  under  the  supervision  of  the  Court. 

The  liquidators  had  made  a  call  of  £10  per  share,  and  it  was 
expected  at  the  time  of  this  application  that  they  would  shortly 
be  able  to  pay  a  dividend  of  4s.  or  5s.  in  the  pound  on  the  debts  of 
the  company.  Being  advised  that  there  was  great  doubt  as  to  the 
rights  of  those  creditors  who  were  also  shareholders,  they  informed 
Mr.  Grissell  that  they  should  refuse  to  pay  the  creditors  who  were 
shareholders  any  dividend  on  their  debts  until  the  other  creditors 
had  all  been  paid  in  full. 

Mr.  Grissell  accordingly  took  out  a  summons,  asking  that  the 
liquidators  might  be  ordered,  upon  any  dividend  being  paid  by 
them  to  the  creditors,  to  pay  to  the  applicant  a  dividend  at  the 
same  rate  upon  the  balance  of  the  amount  owing  to  him  by  the 
company  for  money  lent  by  him  to  them,  with  interest  at  the 
rate  agreed  upon  between  them,  after  deducting  from  such  debt 
and  interest  the  amount  of  any  call  that  should  have  been  made 
on  the  shares  held  by  him.  Vice-Chancellor  Kindersley  dismissed 
this  summons. 
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Subsequently  Mr.  Grissell  took  out  another  summons,  asking 
that  the  liquidators  might  be  ordered  upon  any  dividend  being- 
paid  by  them  to  the  creditors^  to  pay  to  him  a  dividend  at  the  same 
rate  upon  the  amount  of  his  debt  and  interest,  deducting  from 
such  dividend  the  amount  of  any  call  that  should  have  been  made 
on  the  shares  held  by  him,  and  should  not  have  been  paid. 

This  summons  also  was  dismissed  by  Yice-Chancellor  Kinder 
ley.  His  Honour  said  that  a  company  was  only  a  large  partner- 
ship, modified  in  many  important  particulars  by  special  enactment, 
but  still  in  essence  a  partnership ;  and  that  where  the  statute  did 
not  expressly  or  impliedly  vary  the  principles  to  be  applied,  those 
principles  which  applied  to  an  ordinary  partnership  were  applicable 
to  a  company.  One  of  the  principles  of  the  law  of  partnership 
was,  that  none  of  the  partners  could  claim  any  debt  owing  to  him 
from  the  partnership  estate  till  all  the  creditors  who  were  not 
partners  had  been  paid  in  full.  His  Honour  expressed  some  doubt 
whether  the  Companies  Act,  1862,  did  not  contain  provisions  pre- 
venting the  application  of  this  principle  to  companies ;  but  upon 
the  whole,  looking  especially  at  the  101st  section  of  the  Act,  and  the 
circumstance  that  the  Act  did  not  contain  any  provision  answering 
to  sect.  17  of  21  &  22  Yict.  c.  60,  which  it  repealed.  His  Honour 
thought  that  Mr.  Grissell  was  not  entitled  to  any  such  set-off  as 
he  claimed. 

Sir  Boundell  Palmer,  Q.C.,  and  Mr.  WickJiam,  for  the  appeal 
motion  :  — 

The  consequences  of  the  principles  laid  down  by  the  Vice-Chan* 
Cellor  are,  that  the  limit  of  the  liability  of  the  shareholders  in  a 
limited  company  is  enlarged  by  confiscating  their  deposits,  and 
that  they  are  practically  placed  in  the  position  of  shareholders  in 
a  company  limited  by  'guarantee.  The  Yice-Chancellor  went  on 
the  principle  that  the  law  of  partnership  is  to  bo  applied,  except 
so  far  as  the  Act  excludes  it,  and  he  thouglit  tliat  the  Act  did  not 
exclude  the  rule  that  a  partner  can  receive  nothing  out  of  the 
assets  till  all  outside  creditors  are  paid,  and  His  Honour  said  he 
was  confirmed  in  his  view  by  the  circumstance  that  21  &  22  Yict. 
c.  GO,  s.  17,  which  ^^•ould  liave  settled  the  present  question  in 
favour  of  the  Appellant  had  been  repealed  without  the  substitution 
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L.  0.  of  any  analogous  provision.  We  submit  that  the  Yice-Chancellor 
took  an  erroneous  view  of  the  Act  25  &  26  Yict.  c.  89,  as  a  whole. 
These  companies  under  the  Act  are  corporations ;  the  members  are 
^^Oase^  ®  not  partners,  and  you  cannot  import  the  law  of  partnership  any 
- —  further  than  the  Act  expressly  imports  it.  The  exclusion  of  partner- 
ship rules  by  express  words  is  unnecessary,  for  the  very  fact  of  in- 
corporation excludes  them.  A  partner  cannot,  in  the  ordinary  sense 
of  the  term,  be  a  legal  creditor  of  his  co-partners,  but  an  incorpo- 
rated company  is  a  distinct  person  in  law,  and  any  individual 
member  of  it  may  be  its  legal  creditor,  and  acquires  by  contracts 
with  it  the  same  rights  as  a  stranger  would  do.  A  creditor  of  the 
company  is  in  no  sense  a  creditor  of  the  individual  members,  he 
has  no  remedies  against  them  except  through  the  machinery  which 
the  Act  gives  for  working  out  the  rights  of  the  company  against 
its  members  by  means  of  a  winding-up.  By  sects.  6  and  18  of  the 
Act  the  company  is  a  corporation,  "  but  with  such  liability  on  the 
part  of  the  members  to  contribute  to  the  assets  of  the  company  in 
the  event  of  the  same  being  w^ound  up  as  is  hereafter  mentioned." 
Under  7  &  8  Yict.  c.  110,  s.  66,  if  satisfaction  could  not  bo 
obtained  out  of  the  assets  of  a  company  execution  might  be  taken 
out  against  a  shareholder,  and  this  continued  to  be  the  state  of  the 
law  until  the  first  limited  liability  Act,  18  &  19  Yict.  c.  133,  which 
proceeded  on  the  same  plan,  but  limited  the  liability  of  the  mem- 
ber under  the  execution  so  taken  out.  The  19  &  20  Yict.  c.  47 
(the  Companies  Act,  1856),  contained  no  such  provision,  and  gave  the 
creditor  no  remedy  against  the  members  except  through  a  winding- 
up.  The  Act  of  1862  is  similar  in  its  effect.  The  Yice-Chancellor 
felt  that  the  38th  section,  which  defines  the  liability  of  members,  was 
in  the  way  of  his  decision.  The  4th  clause  of  that  secti5n  limits 
the  liability  of  a  member  to  the  amount  unpaid  on  his  shares. 
The  7th  provides  that  nothing  due  to  a  member,  in  his  character 
of  member,  shall  come  into  competition  with  debts  to  outside  cre- 
ditors, plainly  shewing  that  all  debts  due  to  members  otherwise 
than  as  members  were  left  to  the  rule  of  law.  The  Yice-Chancel- 
lor would  have  decided  with  us  on  this  ground  had  he  not  thought 
that  this  clause  was  over-ridden  by  a  later  section.  The  decision, 
in  fact,  substitutes  for  the  words  "  in  his  character  of  member," 
the  words  "on  any  account  whatsoever."    Suppose  a  company 
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limited  by  shares,  which  had  been  fally  paid  up,  a  holder  of  a  single      L.  c. 
share  to  whom  the  company  owed  £10,000  could  never  receive  a  ^' 
farthing  till  all  the  outside  creditors  were  paid,  a  period  which 
would  never  arrive.    Section  7 0  shews  how  completely  the  results    ^^^^^ J'^  ^ 

of  incorporation  are  assumed  in  the  Act.    When  we  come  to  the   

winding-up  provisions,  section  80  gives  us  a  test  of  insolvency.  Can 
it  be  doubted  that  Mr.  Grissell  could  have  sued  the  company  at 
law  for  his  deposit.  If  he  is  a  creditor  for  that  purpose  why  not 
for  others  ?  The  98th  section  directs  the  assets  to  be  applied_  in 
discharge  of  the  liabilities,  not  defining  them,  but  leaving  the 
matter  as  it  stood  on  section  38,  Section  101,  on  which  the  Vice- 
Chancellor  relied,  relates  solely  to  set-off,  and  supposing  it  to 
defeat  the  right  of  set-off  which  the  Appellant  claims,  it  cannot 
affect  the  question  whether  he  is  entitled  to  be  paid  a  dividend 
along  with  other  creditors.  Section  107  again  treats  of  creditors 
without  referring  to  whether  they  are  shareholders  or  not.  By 
section  133,  under  a  voluntary  winding-up,  all  liabilities  are  to  be 
-psiid  pari  ]^assu,  and  by  section  158  all  debts  are  proveable.  How 
is  the  Appellant's  debt  to  be  taken  out  of  this  provision  ?  The 
Vice-Chancellor  laid  great  stress  on  the  non-repetition  in  this  Act 
of  sect.  17  of  21  &  22  Yict.  c.  60,  but  considering  that  section  176  of 
this  Act  makes  its  provisions  apply  to  existing  companies,  it  cannot 
be  supposed  that  the  Legislature  considered  the  omission  to  have 
such  an  effect,  as  it  would  not  thus,  ex  post  facto,  alter  in  so  serious 
a  degree  the  right  of  shareholders  in  existing  companies.  The 
cases  of  Steivard  v.  Greaves  (1),  and  BarJcer  v.  Buttress  (2),  shew 
that  even  under  7  Geo.  4,  c.  46,  creditors  of  a  banking  company 
had  not  their  common  law  remedy  against  the  shareholders,  and  if 
the  law  of  partnership  was  made  inapplicable  by  that  Act,  d  fortiori 
it  is  so  by  an  Act  which  produces  complete  incorporation.  A  cor- 
poration is  quite  a  different  thing  from  an  assemblage  of  its  mem- 
bers: Society  of  Practical  Knoioledge  v.  Allott  {^^),  Wo  submit, 
therefore,  that  if  the  Appellant  is  entitled  to  nothing  more,  he  is  at 
all  events  entitled,  on  paying  his  calls,  to  receive  dividends  at  tlie 
same  time  with,  and  at  the  same  rate  as  the  otlier  creditors. 

But  wb  say  that  the  Appellant  is  entitled  to  a  set-off.  The 
Act  7  &  8  Yict.  c.  110,  applied  the  law  of  bankruptcy  to  joint 
(1)  10  M.  &  W.  711.  ('2)  7  Ito.  134.  (3)  2  IVav.  559. 
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L.  C.  stock  companies,  and  sections  8  and  9,  clearly  recognise  the  right 
of  a  member  to  set-off  all  claims  which  he  has  against  the  com- 
pany except  such  as  he  has  in  the  character  of  a  member.  Under 
the  Winding-u])  Act  of  1848,  11  [&  12  Yict.  c.  45,  ss.  61,  86,  the 
right  of  set-off  is  expressly  recognised.  The  Act  of  1856,  19  &  20 
Yict.  c.  47,  does  not  re-enact  any  of  those  clauses,  but  section  90 
assumes  the  doctrine  by  speaking  of  balances.  The  Act  21  &  22 
Yict.  c.  60,  s.  17,  expressly  provides  for  set-off.  The  present  Act 
is  not  so  explicit,  but  the  34th  and  48th  of  the  Orders  of  11th  of 
November,  1862,  made  under  it,  recognise  the  principle.  It  was 
unnecessary  to  insert  express  provisions  as  to  set-off,  the  general 
law  of  the  land  providing  for  the  case.  There  was  set-off  in  bank- 
ruptcy before  the  statute  2  Geo.  2,  c.  22  :  Christ.  Bank.  Law  (1) ; 
Ex  farte  Prescot  (2).  The  cases  of  Garnet  and  Moseley  Gold  Mining 
Comjpany  v.  Sutton  (3),  and  Ex  imrte  Barrett  (4),  are  strong  in  favour 
of  set-off  in  a  case  like  the  present.  As  to  the  101st  clause,  it  gives 
a  right  of  set-off  in  some  cases,  which  is  expressed  in  wider  terms  than 
those  of  the  statute  of  set-off,  but  applies  only  to  unlimited  com- 
panies. It  contains  no  negative  words,  and  takes  away  no  right  of 
set-off  existing  independently  of  the  express  provisions  of  the  Act. 

Mr.  James  Kaye,  for  some  creditors  who  were  not  shareholders, 
stated  that  his  clients  did  not  oppose  the  appeal. 

Mr.  Baily,  Q.C.,  and  Mr.  Boxbnrgh,  for  the  official  liquidator 

The  plain  meaning  of  section  101  is^  that  in  a  limited  company 
there  shall  be  no  set-off.  This  is  just  and  reasonable.  A  creditor 
before  advancing  money  to  the  company,  would  probably  inspect 
the  register,  and  if  he  found  a  man  of  known  substance,  like  Mr. 
Grissell,  holder  of  a  number  of  shares,  on  which  very  little  was  paid 
up,  he  would  consider  himself  safe ;  but  this  would  be  a  snare  if 
all  the  unpaid  calls  could  be  retained  to  meet  a  debt  due  from 
the  company  to  Mr.  Grissell,  of  which  the  person  searching  could 
know  nothing.  The  101st  section  negatives  set-off  altogether;  in 
a  limited  company,  according  to  that  section,  a  shareholder  could 
not  set-off  a  debt  due  from  the  company  to  him,  against  a  debt  due 

(1)  Vol.  1.  2nd  ed.  499.  (3)  3  B.  &  S.  321. 

:  (2)  1  Atk.  230.  (4;  13  W.  E.  559. 
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from  him  to  the  company,  nor  a  fortiori  against  calls.  The  result  L.  C. 
of  allowing  a  set-off  would  be  most  mischievous.    To  test  the 
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principle  by  an  extreme  case,  suppose  that  each  shareholder  in  a 
limited  company  is  a  creditor  to  the  company,  to  an  amount  ^^Q^^g^^^ 

exactly  equal  to  the  amount  not  paid  up  on  his  shares.    If  set-off   

is  allowed  they  are  all  paid  their  debts  in  full,  w^hile  the  outside 
creditors  get  nothing ;  it  comes  to  the  same  thing  as  if  they  paid 
up  all  their  calls,  and  then  the  amount,  instead  of  being  divided 
among  all  the  creditors,  were  divided  among  the  creditor  share- 
holders only.  The  case  of  Garnet  and  Moseley  Gold  Mining  Com- 
])any  v.  Sutton  (1),  was  decided  under  a  clause  which  has  been  since 
repealed.  We  submit  that  the  Yice-Chancellor  rightly  refused  a 
set-off,  and  that  Mr.  Grissell  ought  not  to  receive  anything  till  he 
has  paid  up  his  shares  in  full,  or,  at  any  rate,  till  he  has  paid  all 
calls  due  from  him. 

Sir  B.  Palmer,  in  reply. 


Aug.  10.    Lord  Chelmsford,  L.C.  : — 

This  is  a  motion  by  way  of  appeal  against  two  orders  of  Vice- 

Chancellor  Kinder sley,  one  order  made  upon  the  1st  of  August, 

dismissing  an  application  by  Mr.  Henry  Grissell,  a  shareholder 

of  the  company  of  Overend,  Gurney  &  Co.,  Limited,  that  the 

liquidators  might  be  ordered  to  pay  him  a  dividend  upon  the 

balance  of  the  amount  owing  to  him  by  the  company  for  money 

lent  by  him  to  them,  after  deducting  from  such  debt  the  amount  of 

any  call  that  should  have  been  made  on  the  shares  held  by  him  in 

the  company ;  and  another  order,  made  on  the  2nd  of  August, 

dismissing  a  similar  application  by  Mr.  Grissell,  that  the  liquidators 

might  be  ordered  to  pay  him  a  dividend  upon  the  amount  owing  to 

him  by  the  company,  deducting  from  such  dividend  the  amount  of 

any  call  that  should  have  been  made  upon  the  shares  held  by  him, 

and  should  not  have  been  paid.    The  difference  between  the  two 

applications  is  this:  in  the  first  it  was  asked  that  the  dividend 

might  be  paid  upon  the  bahmce  after  deducting  the  call ;  and  in 

the  second,  that  the  dividend  might  bo  calculated  upon  the  entire 

(1)  3  B.  &  S.  321. 
Vol.  I.  2U  1 
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L.  C.      debt  clue  from  the  company,  and  then  the  amount  of  the  call  be 
deducted  from  the  dividend. 

1866 

Both  applications  may  be  regarded  as  raising  the  question 
^^Oase^'^    whether  a  shareholder,  who  is  also  a  creditor  of  a  limited  liability 

  company,  is  entitled  eitlier  to  set-off,  or  to  have  credit  for,  so  much 

of  his  debt  as  is  equal  to  the  amount  of  calls  which  have  been  made 
upon,  but  not  paid  by,  him,  and  to  receive  a  dividend  for  the 
balance. 

The  question  depends  entirely  upon  the  construction  of  the 
Comjpanies  Ad,  1862  ;  for  though  it  was  made  an  argument  whether 
companies  were  or  were  not  like  ordinary  partnerships,  vrhichever 
way  such  a  question  may  be  decided,  where  a  company  is  being 
wound  up  the  rights  and  liabilities  of  the  company  and  its  share- 
holders must  be  regulated  by  the  provisions  of  the  Act. 

In  considering  the  questions  involved  in  these  applications,  the 
primary  intention  of  the  Legislature  in  the  provisions  relating  to 
the  winding-up  of  companies  must  be  regarded.  That  intention  is 
expressed  in  the  133rd  section  of  the  Act,  being  that  "  the  property 
of  the  company  shall  be  applied  in  satisfaction  of  its  liabilities 
jpari  ])assu,  and  subject  thereto  shall,  unless  it  be  otherwise 
provided  by  the  regulations  of  the  company,  be  distributed  amongst 
the  members  according  to  their  rights  and  interests  in  the  company." 
Bearing  this  in  mind,  two  questions  arise  for  determination  upon 
these  applications  :  1st,  whether  a  member  of  a  company,  who  is 
also  a  creditor,  is  entitled  to  be  paid  his  debt  ^ari  passu  with  the 
other  creditors,  who  are  not  members  of  the  company,  or  only  after 
the  debts  due  to  these  creditors  have  all  been  paid;  and  2ndly, 
if  such  a  member  is  entitled  to  be  paid  in  common  with  the  other 
creditors,  how  are  calls  which  are  made  upon  him  as  a  contributory 
to  be  dealt  with  ? 

Ought  he  to  pay  the  full  am^ount  remaining  unpaid  upon  his 
shares  before  receiving  any  dividend  in  respect  of  the  debt  due  to 
him  ? 

Or  ought  he,  before  receiving  payment  of  any  dividend,  to 
pay  up  any  calls  that  may  have  been  made  upon  his  shares  ? 

Or  is  he  entitled  to  deduct  the  amount  of  calls  which  have 
been  made  upon,  but  not  paid  by  him,  from  the  debt  which  is  due 
to  him,  and  receive  a  dividend  upon  the  balance  ? 
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As  to  the  first  question :  the  Comimnies  Act,  1862,  appears  to 
make  no  distinction  between  a  creditor  who  is  a  member  of  the 
company  and  one  who  is  not.  There  is  nothing  to  be  fonnd  in  it 
to  limit  the  meaning  of  the  general  word  "creditors."  On  the 
contrary,  the  Act  in  various  parts  of  it  recognises  members  of  the 
company  as  creditors.  It  will  be  sufficient  to  refer  for  proof  of 
this  to  the  7th  qualification  in  the  38th  section,  and  to  the  101st 
section.  The  Act  would  be  a  complete  snare  upon  members  of 
companies  who  are  creditors  if  they  were  to  be  postponed  to  other 
creditors  who  are  not  members. 

Members  of  companies  being  then  entitled  to  satisfaction  of  their 
debts  ^ari  passu  with  the  rest  of  the  creditors,  the  second  question 
which  I  have  stated  arises — How  are  the  calls  made  upon  them  to 
be  dealt  with  ? 

In  the  first  place,  I  think  that  they  cannot  be  required  to  pay 
up  the  full  amount  remaining  unpaid  upon  their  shares.  •  The  75th 
section  of  the  Act  enacts,  that  the  liability  of  any  person  to  con- 
tribute to  the  assets  of  a  company,  in  the  event  of  its  being  wound 
up,  "shall  be  deemed  to  create  a  debt  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced,  but  payable  at 
the  time  or  respective  times  when  calls  are  made  as  hereinafter 
mentioned  for  enforcing  such  liability."  Until  the  call  is  made, 
there  is  nothing  more  than  a  liability  to  contribute.  This,  indeed, 
creates  a  debt,  but  the  debt  does  not  accrue  due  till  a  call  is  made. 
The  power  to  make  calls  is  only  to  satisfy  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it 
ap,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves.  But  if  the  whole  of  the  amount  unpaid  upon 
the  shares  were  required  to  be  paid  up,  more  might  be  raised  than 
would  bo  requisite  for  these  purposes,  and  it  might  be  that  a  con- 
tributory thus  paying  in  advance  might  lose  all  that  he  had  so 
paid  in  the  event  of  any  of  his  co-contributories  becoming  insol- 
vent. 

The  two  remaining  questions  may  bo  considered  together.  It 
appears  to  me  to  be  quite  clear  that  the  amount  of  the  call  not  paid 
cannot  be  set-off  against  the  debt.  The  Act  creates  a  scheme  for 
the  payment  of  the  debts  of  a  company  in  lieu  of  the  old  course  of 
issuing  execution  against  individual  members.     It  removes  the 
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d'lPjJ  liabilities  of  parties  out  of  tlie  sphere  of  the  ordinary 

relation  of  debtor  and  creditor  to  which  the  law  of  set-off  applies. 
Taking  the  Act  as  a  whole,  the  call  is  to  come  into  the  assets  of  the 
^  Casl^'^  ^    company,  to  be  applied  with  the  other  assets  in  payment  of  debts. 

  To  allow  a  set-off  against  the  call  would  be  contrary  to  the  whole 

scope  of  the  Act.  In  support  of  this  view  it  will  be  sufficient  to 
refer  again  to  the  133rd  section  as  to  the  satisfaction  of  the  liabi- 
lities of  the  company  jpari  passu.  And  the  argument  against  the 
allowance  of  a  set-off,  addressed  to  the  Court  on  behalf  of  the 
official  liquidators,  is  extremely  strong — that  if  a  debt  due  from 
the  company  to  one  of  its  members  should  happen  to  be  exactly 
equal  to  the  call  made  upon  him,  he  would  in  this  way  be  paid 
twenty  shillings  in  the  pound  upon  his  debt,  while  the  other 
creditors  might,  perhaps,  receive  a  small  dividend,  or  even  nothing 
at  all. 

The  case  of  a  member  of  a  limited  company  is  different  from 
that  of  a  member  of  a  company  of  unlimited  liability  as  to  set-off. 
This  is  exemplified  in  the  101st  section,  where  a  set-off  upon  an 
independent  contract  is  allowed  to  the  member  of  an  unlimited 
company  against  a  call,  although  the  creditors  have  not  been  paid 
— evidently  because  he  is  liable  to  contribute  to  any  amount  until 
all  the  liabilities  of  the  company  are  satisfied,  and,  therefore,  it 
signifies  nothing  to  the  creditors  v^^hether  a  set-off  is  allowed  or  not. 
But  with  respect  to  a  member  of  a  company  with  limited  liability, 
if  a  set-off  were  allowed  against  a  call,  it  would  have  the  effect  of 
withdrawing  altogether  from  the  creditors  part  of  the  funds  appli- 
cable to  the  payment  of  their  debts. 

But  if  the  amount  of  an  unpaid  call  cannot  be  satisfied  by  a  set- 
off of  an  equivalent  portion  of  a  debt  due  to  the  member  of  a 
company  upon  w^hom  it  is  made,  it  necessarily  follows  in  the  last 
place,  that  the  amount  of  such  call  must  be  paid  before  there  can 
be  any  right  to  receive  a  dividend  with  the  other  creditors.  The 
amount  of  the  call  being  paid,  the  member  of  the  company  stands 
exactly  on  the  footing  of  the  other  creditors  with  respect  to  a 
dividend  upon  the  debt  due  to  him  from  the  company.  The 
dividend  will  be  of  course  upon  the  whole  debt,  and  the  member  of 
the  company  will  from  time  to  time,  when  dividends  are  declared, 
receive  them  in  like  manner  when  either  no  call  has  been  made,  or, 


AW  Rfports, 

EMBER,  18  JO. 


VOL.  1.]  CHANCEEY  APPEALS.  '  537 

having  been  made,  when  he  has  paid  the  amount  of  it.  I  am 
therefore  of  opinion  that  the  orders  of  Yice-Chancellor  Kindersley 
are  right,  though  not  exactly  upon  the  grounds  upon  which  His 
Honour  has  been  represented  to  have  proceeded.  I  think  the 
present  motions  must  be  dismissed  ;  but,  considering  the  general 
interest  in  the  question,  and  the  im^portance  of  having  an  authori- 
tative decision  upon  it,  the  costs  of  all  parties  ought  to  be  paid  by 
the  liquidators  out  of  the  estate. 

I  may  add,  that  the  Lord  Justice  Turner,  who  remained  in  town 
for  the  purpose  of  assisting  in  the  hearing  of  the  case,  concurs  in 
this  judgment. 

Sir  J.  L.  Knight  Bruce,  L.J. : — I  also  concur. 

Solicitors  for  Mr.  Grissell :  Messrs.  Bircham,  Balrym^le,  Drake, 
&Co, 

Solicitors  for  the  Official  Liquidators:  Messrs.  Young,  Jones,  &  Co. 
Solicitors  for  Creditors  who  were  not  Shareholders :  Messrs. 
Maynard,  Son,  &  Co. 


L.  C. 
and  L.  JJ. 

18GG 

Geissell's 
Case. 
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L.  JJ.  In  re  COMMEECIAL  BANK  COEPOKATION  OF  INDIA 
1866  AND  THE  EAST. 


July  12.  SMITH,  FLEMING,  &  Co.'s  CASE. 

August  9. 

■  GLEDSTANES  &  Co.'s  CASE. 

Coirqxmies  Ad,  1862,  s.  ^Z—Winding-up^Ncgotiation  of  Bills  hy  Official 
Liquidator — Set-off — Fractice. 

The  principles  on  which  the  Court  acts  under  section  95  of  the  Companies 
Act,  1862,  considered. 

At  the  time  when  an  order  was  made  for  winding  up  a  company,  the  com- 
pany was  the  holder  of  hills  accepted  by  >S'.  &  Co.  which  would  become  pay- 
able in  six  months.  At  the  same  time  8.  &  Co.  were  holders  of  bills  drawn 
by  the  company,  which  the  drawees,  shortly  before  the  winding-up  order, 
had  refused  to  accept : — 

Held,  reversing  the  decision  of  the  Master  of  the  Ptolls,  that  S.  &  Co.  had 
no  right  to  set-off  against  each  other  the  present  liability  of  the  company 
under  their  dishonoured  bills  and  the  future  liability  of  S.  &  Co.  under  their 
acceptances,  nor  any  right  to  have  the  bills  retained  by  the  official  liquidator, 
until  a  right  of  set-off  arose,  but  that  the  official  liquidator  ought-  to  be 
allowed  to  negotiate  the  bills  accepted  by  S.  &  Co. 

Whether  there  was  jurisdiction  under  the  Act  (without  bill)  to  entertain 
an  aj)plication  by  S.  &  Co.  to  restrain  the  official  liquidator  from  negotiating 
their  bills — Qucere, 

T  HIS  was  an  appeal  by  the  official  liquidator  of  the  Commercial 
Bank  Corporation  of  India  and  the  East  from  a  decision  of  the 
Master  of  the  KoUs,  who  had  made  an  order  restraining  him  from 
negotiating  certain  bills  of  exchange. 

The  company  was  a  banking  company,  having  its  head  office  in 
London,  and  branches  at  Bomhay,  Calcutta,  and  other  places  in  the 
East. 

Messrs.  Smith,  Fleming,  &  Co.  were  the  indorsees  and  holders  of 
four  bills  of  exchange,  for  sums  amounting  in  the  whole  to  £6,200, 
drawn  at  Bombay  by  the  company  on  the  London  Joint  Stock 
Bank,  and  payable  six  months  after  sight.  These  bills,  all  of  which 
were  dated  the  28th  of  April,  1866,  arrived  in  London  on  the  23rd 
of  May,  1866,  and  upon  their  arrival  were  presented  at  the  London 
Joint  Stock  Bank,  and  were  refused  acceptance,  with  the  answer 
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"  refer  to  drawers."    They  were  tlien  presented  at  the  head  office  ^- 

of  the  company  for  acceptance,  which  was  refused,  and  they  were  ■ 

duly  noted.  Smith, 

The  company,  on  the  other  hand,  were  the  indorsees  and  holders  &  co.'s ' 
of  two  other  bills  of  exchange  for  sums  amounting  in  the  whole  to 
£5,155  9s.  8cL,  drawn  at  Calcutta  by  Machinnon,  Mackenzie,  &  Co.  &  Co 
on  Smith,  Fleming,  &  Co.,  and  also  payable  six  months  after  sight. 
These  bills,  which  were  dated  respectively  the  17th  and  20th  of 
April,  18G6,  also  arrived  in.  London  on  the  23rd  of  May,  1866. 
There  were  ship23ing  documents  attached  to  each  of  them,  and  each 
bill  expressed  on  the  face  of  it  that  the  shipping  documents  were 
attached  as  security  for  acceptance  only.  On  these  bills  being- 
presented  to  Smith,  Fleming,  &  Co.  for  acceptance  on  the  23rd  of 
May,  they  retained  the  shipping  documents  and  accepted  the  bills. 
The  bills  would  become  due  on  the  26th  of  November,  1866. 

On  the  17th  of  May,  1866,  before  any  of  the  above-mentioned 
bills  arrived  in  London,  a  petition  had  been  presented  to  wind- 
up  the  company,  and  on  the  28th  of  May,  1866,  an  order  was  made 
to  wind  it  up,  but  the  official  liquidator  was  not  appointed  until 
the  4th  of  June,  1866. 

On  the  29th  of  May,  1866,  the  Master  of  the  Kolls,  upon  the 
application  of  Messrs.  Smith,  Fleming,  d;  Co.,  made  an  ex  ]jarte 
order  in  the  matter  restraining  the  company  from  parting  with  the 
two  bills  of  exchange  which  Smith,  Fleming,  &  Co.  had  accepted, 
until  the  further  order  of  the  Court.  U'he  official  liquidator,  on 
the  15th  of  June,  took  out  a  summons  at  Chambers  for  leave  to 
move  to  discharge  the  restraining  order,  and  also  a  summons  for 
leave  to  negotiate  the  bills.  Jjeavc  to  move  was  given,  but  the 
other  application  was  directed  to  stand  over  to  await  the  result  of 
the  motion  to  discharge.  A  motion  was  accordingly  made  on  the 
part  of  tlie  official  liquidator  to  discharge  the  restraining  order, 
but  the  Master  of  the  Kolls  by  a  furtlier  order,  dated  the  21st  of 
June,  1866,  reiused  to  discharge  it,  and  ordered  tliat  the  olUcial 
liquidator  should  not  negotiate  the  bills  ( I).   '^Ilie  olUeial  liquidator 

(1)  The  judgment  of  the  Master  ol'  much  doubt  \\\\m  tlie  (question  itself, 

the  Rolls  (June  20)  was  as  follows: —  but  because  1  thought  it  required  care- 

*'  I  deferred  expressing  my  opinion  ful  consideration  with  respect  to  the 

till  to-day,  not  because  I  enterlaiuod  mode  iu           tlie  Court  should  deal 
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tliereupon  brought  this  appeal  by  a  notice  of  motion,  asking  that 
the  order  of  the  21st  of  June  might  be  varied  by  ordering  that  the 


with  cases  of  this  description,  this  being 
a  case  which  must  necessarily  very 
frequently  arise,  and  one  in  which  it  is 
very  desirable  to  lay  down  a  rule,  both 
as  to  the  course  which  the  Court  should 
adopt,  and  the  mode  in  which  it  should 
be  arrived  at. 

"  Now,  I  have  come  to  the  conclu- 
sion, that  the  official  liquidator,  or 
rather  the  Court,  which,  in  fact,  con- 
ducts the  whole  matter,  being  in  the 
nature  of  a  trustee  for  all  parties,  it  is 
not  justifiable  in  the  Court  to  take  any 
proceedings  which  will  give  an  advan- 
tage to  one  set  oi  cestuis  cpCe  trust  over 
another,  and  that  this  is  a  necessary 
and  fundamental  principle  of  equity  in 
all  these  winding-up  cases. 

*'  In  the  case  before  me,  it  is  certain 
that  Smith,  Fleming,  &  Co.  were  credi- 
tors of  the  Commercial  Bank  at  the 
time  when  they  accepted  these  bills ;  it 
is  also  certain  that  if  the  bills  remained 
in  the  hands  of  the  Commercial  Bank 
until  they  were  due,  Smith,  Fleming, 
&  Co.  would  be  entitled  to  set  off  one 
debt  against  the  other.  The  object  of 
this  motion  is  to  allow  the  official  liqui- 
dator to  discount  these  bills,  and  to 
enable  a  third  person,  who  will  be  a 
stranger  to  these  parties,  to  do  that 
which  the  Commercial  Bank  could  not 
themselves  do.  I  am  of  opinion  that 
that  is  not  a  proper  course  for  the  Court 
to  adopt ;  that,  as  I  have  said  before  on 
various  occasions,  'as  the  tree  falls  so 
it  must  lie,'  and  that  the  right  of  the 
parties  must  be  determined  as  they 
stand,  whether  they  are  worked  out  or 
become  matured  by  effluxion  of  time, 
and  that  it  is  the  duty  of  the  Court  not 
to  interfere  so  as  to  give  one  set  of  per- 
sons an  advantage  over  another.  The 
usual  rule  of  the  Court  is,  that  bills 


in  the  hands  of  the  official  liquidator 
remain  in  his  hands  until  maturity, 
w^hen  they  are  presented,  there  being 
generally  a  loss,  when  they  are  good 
bills  (and  it  would  be  the  same  if  they 
were  not),  if  they  are  discounted. 
There  may  be  occasionally  instances 
where  it  would  not  affect  the  rights  of 
the  various  shareholders  and  creditors 
as  between  themselves,  in  which  the 
Court  might  negotiate  bills,  but  those 
cases  must  be  rare.  I  am  of  opinion 
that  the  fact  that  the  negotiation  of 
these  bills  will  give  an  advantage  to 
one  set  of  creditors  over  another,  so  far 
from  being  a  reason  for  negotiating  the 
bills,  is  a  reason  against  it,  and  that  the 
Court  ought  not  to  sanction  it. 

"  I  now  express  my  opinion  as  to 
the  course  that  will  always  be  adopted 
by  me  in  these  matters  ;  but  I  doubt 
very  much  whether  the  proper  course 
of  proceeding  is  for  the  person  who 
wishes  to  enforce  this  equity  to  apply 
to  the  Court  for  the  purpose.  It  is 
quite  clear  he  might  file  a  bill,  and  I 
doubt  whether  the  proper  course  is  to 
make  such  an  application  as  was  made 
in  this  case.  I  understood  that  the 
official  liquidator  waived  any  objection 
to  the  foi-m  of  proceeding ;  but  I  think 
that  the  proper  form  of  proceeding  in 
future  would  be  this,  which  I  apprehend 
is  now  the  law  and  practice  of  the 
Court,  that  the  official  liquidator  should 
not  be  able  to  negotiate  any  bills  with- 
out the  leave  of  the  Judge  in  Chambers, 
that  he  must  apply  for  that  purpose, 
and  that  when  anybody  who  is  either 
a  shareholder  or  a  creditor — that  is  to 
say,  one  of  the  persons  for  whom  the 
ofticial  liquidator  is  in  the  situation  of 
what  I  may  call  a  quasi  trustee — is 
likely  to  be  prejudiced,  he  should  giyp 
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order  of  the  29th  of  May,  1866,  should  be  discharged,  or  that  it  L.JJ. 
might  be  otherwise  varied  as  the  Court  should  think  fit.  18G6 

Along  with  the  above  case  came  on  that  of  Messrs.  Gledstanes  &  Smith, 

Co,,  which  ^^as  precisely  similar  in  character,  except  that  no  ship-  &  C(j}s' 
pins:  documents  were  sent  to  them  alon^^:  with  the  bill  which  they 

^    ^      _  ^  Gledstanes 

accepted.  &  Co.'s  Cask. 

Mr.  Selwyn,  Q.C.,  Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  KeJceivich,  for 
the  official  liquidator : — 

We  submit,  first  of  all,  that  there  is  no  jurisdiction  to  make  such 
an  order  as  the  present.  It  is  the  duty  of  the  official  liquidator  to 
get  in  the  assets  in  the  way  most  advantageous  to  the  estate,  and 
if  there  is  any  equity  against  his  dealing  with  any  particular 
security,  such  equity  ought  to  be  enforced  by  bill.  But  we  say 
that  if  there  was  jurisdiction,  the  order  is  wrong  on  the  merits. 
These  were  negotiable  instruments  sent  for  the  purpose  of  being 
negotiated,  the  acceptor  has  no  equity  to  have  them  kept  in  hand. 
There  is  no  present  debt  from  either  of  the  Eespondents,  and  there 
can  be  no  set-off  either  at  law  or  equity  between  a  present  debt  and 
a  future  liability.  The  Act  contains  no  provision  as  to  mutual 
debts  and  credits  like  that  in  the  Banhru;ptcy  Act.  The  argument 
of  the  other  side  cannot  stop  short  of  this,  that  a  person  who  owed 
money  to  the  company  might  buy  their  bills  in  the  market  and 


that  person  notice  to  shew  cause  why  wliich  such  questions  should  be  raised, 

the  Court  should  not  give  leave  to  I  wish  to  express  that  opinion  publiclj'. 

negotiate  the  hills.    If  the  person  to  1  think  it  is  the  cheapest  mode  and  the 

whom  such  notice  is  given  does  not  i^roper  mode  with  regard  to  the  practice 

choose  to  come  in,  that  is  his  own  fault;  of  the  Court,  and  that  it  is  not  open  to 

if  he  chooses  to  come  in,  then  the  Court  any  objection. 

can  determine  the  question  between  "  On  the  present  occasion  I  shall 

the  parties  in  Chambers,  or,  if  necessary,  make  no  order,  further  than  to  direct 

have  it  adjourned  into  Court.    I  can  the  official  liquidator  not  to  negotiate 

well  conceive   that  new  phases  will  the  bills.     'Vhv  costs  of  both  parties 

occur  in  these  wituling-up  cases,  and  must  come  out  of  the  estate,  as  I  think 

that  new  questions  may  arise,  which  that  1  should  have  so  held  if  the  ofticial 

we  have  not  yet  had  brought  before  the  liquidator  had  applied  for  leave  to  negcv 

Court.    I  think  it  exceedingly  probable  tiato  the  bills,  and   had  given  the 

that  a  great  number  of  diflicult  ques-  ]\espondents  notice,  and  they  had  come 

tions  inay  arise,  and  I  think  that  what  before  me  to  oppose  the  application,  and 

I  havj  stated  is  the  proper  mode  in  had  established  their  case." 
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L.  J  J.  set  them  off.    The  duties  of  the  official  liquidator  are  to  be  exer- 

186G  cised  with  a  view  to  the  benefit  of  the  estate  and  the  creditors 

Smith,  generally  ;  here  he  has  been  restrained  in  order  that  a  particular 

^&^Co^s'''  creditor  may  receive  a  benefit.    [In  re  London  Cotton  Company  (1) 

Case.  ^-g^g  referred  to.] 


Gledstanfs 
&  Co.'s  Case. 


Mr.  Bacon,  Q.C.,  for  Smith,  Fleming,  dt  Co.,  Mr.  De  Gex,  Q.C., 
for  Gledstanes  dt  Co.,  and  Mr.  Bruce,  with  them  for  both 
firms : — 

We  submit  that  the  jurisdiction  is  clear,  for  under  the  95th 
section  it  is  plain  that  the  liquidator  cannot  endorse  bills  without 
the  sanction  of  the  Court.  It  is  not  a  matter  of  course  that  this 
sanction  should  be  given,  for  an  indorser  incurs  a  liability  as 
surety,  and  it  is  not  the  ordinary  course  of  business  to  endorse  bills, 
but  to  keep  them  till  maturity.  It  has  been  contended  that  the 
rules  in  bankruptcy  as  to  mutual  credit  are  not  to  be  extended  to 
winding-up  without  any  statutory  enactment  for  that  purpose; 
but  the  principle  of  mutual  credits  Avas  not  founded  on  the  Bank- 
rupt Acts.  Those  Acts  only  gave  to  the  assignees  a  power  in  this 
respect  which  the  commissioners  had  before  (2).  The  equity  was 
anterior  to  the  statutes :  Ex  joarte  Blagden  (3) ;  Freeman  v. 
Lomas  (4).  It  is  not  necessary,  however,  to  rely  on  this.  In  a 
few  weeks  there  will  be  a  clear  right  to  set-off  if  things  remain  as 
they  are.  It  is  not  alleged  that  there  is  any  necessity  to  endorse 
these  bills.  The  object  of  endorsing  them  is  to  prevent  the  set-off 
from  arising.  The  principle  of  the  Master  of  the  Eolls  is,  we 
submit,  sound — to  leave  the  rights  of  the  parties  as  they  stood  at 
the  date  of  the  winding-up  order.  Moreover,  we  may  waive  the 
six  months'  delay  of  payment,  which  was  for  our  benefit,  so  the 
matter  stands  as  if  both  debts  were  payable  now.  The  Appellant 
says  that  a  negotiable  instrument  was  meant  to  be  negotiated ; 
but  that  only  comes  to  this,  that  the  rules  as  to  negotiable  instru- 
ments enable  the  holder  to  effect  what  is  analogous  to  a  sale  for 
valuable  consideration  without  notice,  so  as  to  defeat  the  equitable 
right  of  a  third  party — a  scheme  which  the  Court  will  not  help. 


(1)  Law  Eep.  2  Eq.  53. 

(2)  Christ.  Bank.  Law,  i.  500. 


(3)  19  Vcs.  465. 

(4)  9  Hare,  109. 
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If  we  liacl  given  a  bond  instead  of  accepting  bills,  our  set-off  could  l.  JJ. 
not  liave  been  prevented,  and  the  Court  will  not  take  advantage  ]8gg 
of  the  nature  of  negotiable  instruments  to  prevent  it.  SMma 

Fleming, 


Mr.  Selwyn,  in  reply  : —  ^^^^ 


s 

Case. 


It  is  not  necessary  to  shew  a  special  case  for  endorsing  a  particular  ^^^f^^^^^ 

bill.    The  general  scope  of  the  Act  is,  that  the  assets  should  be   

realised  as  soon  as  convenient  for  the  purpose  of  paying  creditors, 
and  that  creates  a  sufficient  necessity  unless  some  case  is  made 
shewing  the  inexpediency  of  negotiating  some  particular  accep- 
tances. 


August  9.  Sir  G.  J.  Turner,  L.J.,  after  stating  the  facts,  con- 
tinued : — 

This  case  depends,  as  it  seems  to  me,  wholly  upon  the  ope- 
ration of  the  Comj)anies  Act,  1862 ;  for  there  is  not,  as  I  apprehend, 
any  right  on  the  part  of  Messrs.  Smith,  Fleming,  dt  Co.,  either  at 
law  or  in  equity,  to  set-off  against  their  future  liability  upon  the 
bills  accepted  by  them,  the  present  liability  of  the  company  to 
them  upon  the  company's  dishonoured  acceptances.  Nor  do  I  see 
any  ground,  independently  of  the  statute,  upon  which  Messrs. 
Smith,  Fleming,  &  Co.,  can  be  entitled  to  insist  upon  their  accept- 
ances being  retained  and  held  by  the  company  until  they  shall 
become  due,  in  order  that  the  right  of  set-off,  which  would  then 
arise,  may  be  made  available  to  them.  As  to  any  present  right  of 
set-off,  there  is,  on  the  one  side,  a  debt  presently  due,  and  on  the 
other,  a  liability  which  will  accrue  due  at  a  future  date ;  and  the 
debt  cannot,  as  I  appreliend,  bo  set-off  at  law  against  tlio  liability, 
nor  can  it,  as  I  think,  bo  so  set-off  in  equity.  The  right  of  set-off 
may,  indeed,  as  was  insisted  in  argument,  have  subsisted  in  equity 
before  it  was  introduced  into  the  law  by  statute;  but  no  authority 
was  cited  in  argument,  and  none,  so  far  as  I  am  aware,  can  be 
found,  in  which  the  right  ^^'as  over  held  to  exist  in  equity  in  sucli 
a  case  as  the  present ;  and  set-off  in  bankruptcy  does  not,  I  think, 
apply.  AVliere  the  law  of  bankruptcy  was  intnuknl  to  be  applied, 
it  is  specially  referred  to  by  the  Act.  To  hold  that  the  riglit 
of  set-off  exists  in  such  a  case  as  tlie  pn^sent,  Mould,  as  it  soenus 
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1j.  JJ.     to  me,  be  in  effect  to  alter  the  contracts  between  the  parties.  As 

1866      to  any  right,  independently  of  the  statute,  to  insist  on  the  accept- 

Smith      ances  being  retained,  I  can  see  no  foundation  on  which  it  can  rest. 

Fleming,    There  is  not,  as  it  seems  to  me,  either  contract  or  oblip^ation  to 
&  Co.'s  ... 
Case.      support  it.    I  am  much  confirmed  in  the  opinion  that  the  case 

&  Co^'rcIsE  depends  wholly  upon  the  statute,  by  the  Master  of  the  Bolls  haying 

—      so  dealt  with  it  throughout. 

Taking,  then,  the  case  to  depend  upon  the  operation  of  the 
statute,  the  material  section  to  be  considered  appears  to  me  to  be 
the  95th  section.  By  the  94th  section  of  the  Act  it  is  enacted, 
that  the  official  liquidator  shall  take  into  his  custody,  or  under  his 
control,  all  the  property,  effects,  and  things  in  action  to  which 
the  company  is  entitled ;  and  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  may  be  imposed  by  the 
Court.  And  by  the  95th  section  of  the  Act  power  is  given  to  the 
official  liquidator,  with  the  sanction  of  the  Court,  to  do  a  variety 
of  things  specified  in  the  section,  and,  amongst  others,  to  which  I 
shall  presently  advert,  to  endorse  any  bill  of  exchange  or  pro- 
missory note  in  the  name  and  on  behalf  of  the  company.  There 
can  be  no  doubt,  therefore,  that  an  official  liquidator  is  not  autho- 
rized to  endorse  bills  without  the  sanction  of  the  Court.  But  then 
comes  the  question,  which  appears  to  me  to  be  the  real  question 
on  which  this  case  must  depend,  by  what  principles  the  Court  is 
to  be  guided  in  granting  or  withholding  this  sanction.  It  cannot, 
of  course,  be  supposed  to  have  been  intended  that  the  Court  should 
exercise  a  mere  arbitrary  discretion  in  this  respect,  that  it  should 
grant  or  withhold  its  sanction  at  its  mere  will  and  pleasure.  But 
yet  the  Act  is  silent  as  to  the  circumstances  under  which  the 
sanction  is  to  be  granted  or  withheld.  There  is  nothing  which 
I  can  find  which  can  determine  this  question,  except  the  context 
of  the  Act ;  and  I  think,  therefore,  that  it  is  to  the  context  of  the 
Act  we  must  look  for  determining  it. 

Looking,  then,  to  the  context  of  the  Act,  it  is  to  be  observed,  in 
the  first  place,  that  almost  all,  if  not  all,  the  other  cases  specified 
in  this  section,  in  which  the  sanction  of  the  Court  is  required  to 
the  proceedings  of  the  official  liquidator,  are  cases  in  which  his 
proceedings  might  involve  the  estate  in  expense  or  litigation. 
And  it  is,  therefore,  reasonable  to  suppose  that  in  this  particular 
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case  of  endorsing  bills,  the  Court  was  intended  to  be  guided      L.J  J. 
by  the  same  consideration — in  effect,  that  this  section  was  intended 
to  operate  as  a  check  upon  any  proceedings  of  the  liquidator  which  Smith, 
might  operate  to  the  prejudice  of  the  estate.    I  m.ay  add,  that  the     &  co/g^' 
Legislature  would,  of  course,  trust  the  Court  not  to  sanction  any- 
thing  which  would  be  improper,  or  contrary  to  the  ordinary  course  &  Co.'s  Casl. 
of  trade.    Here,  therefore,  is  one  principle  by  which,  as  I  think, 
the  Court  ought  to  be  guided  in  the  exercise  of  this  discretion ; 
and  another  principle  is,  I  think,  to  be  deduced  from  the  general 
purposes  of  the  Act.    The  main  purpose  of  the  Act,  as  I  under- 
stand it,  is  the  collection  and  distribution  of  the  assets  of  companies 
for  the  general  benefit  of  their  creditors,  and  amongst  the  creditors 
jxiri  jpassu ;  and  this  discretion  of  the  Court  ought,  therefore,  as  I 
think,  to  be  exercised,  not  for  the  benefit  of  any  particular  creditor 
or  creditors,  but  for  the  benefit  of  the  general  body  of  creditors 
interested  under  the  Act. 

Applying  then  these  principles  to  the  case  before  us,  would  there 
be  any  prejudice  to  the  estate  by  the  official  liquidator  endorsing 
these  bills  ?  I  cannot  see  that  there  would,  there  not  being,  as  I 
think,  any  legal  or  equitable  right  on  the  part  of  Messrs.  Smith  & 
Fleming  to  stop  the  negotiation  of  them  ;  and  although,  as  observed 
by  the  Master  of  the  EoUs,  there  may  be  loss  by  the  discount  of 
the  bills,  there  would,  on  the  other  hand,  be  gain  by  stopping  the 
interest  on  the  debts,  which  would  be  paid  by  means  of  the  bills 
being  discounted. 

Would  there  then  be  anything  improper,  or  contrary  to  the 
ordinary  course  of  trade,  in  tliese  bills  being  discounted  ?  I  cannot 
think  that  there  would,  and,  at  all  events,  there  is  nothing  before 
us  to  shew  that  this  would  be  the  case.  In  order  to  test  this  point, 
suppose  the  case  of  a  winding-up  under  an  inspectorship  deed  not 
governed  by  the  law  of  bankruptcy,  and  of  money  being  wanted 
for  the  payment  of  debts,  surely  it  could  not  be  said  that  the  in- 
spectors would  be  acting  improperly,  or  contrary  to  the  course  of 
trade,  in  endorsing  bills. 

Then,  again,  it  must  be  considered  how  the  restraint  upon  tlie 
endorsement  of  these  bills  will  operate,  and  it  seems  to  me  that 
it  will  operate  for  the  benefit  of  Messrs.  Smith,  Fleming,  d'  Co., 
and  to  the  prejudice  of  the  rest  of  the  creditors  of  the  company,  for 
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L.  JJ.      if  tlie  bills  remain  unendorsed,  Messrs.  Smith,  Fleming,  &  Co.,  Avill^ 
1866       in  effect,  obtain  payment  in  full,  ^ro  tanto,  of  what  is  due  to  them, 
Smith,         soon  as  the  bills  become  due,  though  there  may  not  at  that 
^Co^?    time  have  been  sufficient  assets  of  the  company  collected  for  the 
Case.      payment  of  any  part  of  what  is  due  to  the  other  creditors  of  the 
&^C?rCASE  company :  and  not  only  so,  but  Smith,  Fleming,  &  Co.  will  obtain 

  payment  as  above,  notwithstanding  it  may  ultimately  turn  out 

that,  from  the  deficiency  of  assets  of  the  company,  and  from  the 
contributories  not  being  able  to  answer  their  liabilities,  there  may 
not  be  funds  sufficient  for  the  payment  of  the  other  creditors. 
There  is  in  this  particular  case  less  ground  for  restraining  the  dis- 
count of  these  bills,  from  Messrs.  Smith,  Fleming,  &  Co.  having 
retained  the  shipping  documents ;  and  the  view  which  I  have 
taken  as  to  the  course  which  the  Court  ought  to  take  in  granting 
or  withholding  its  sanction  to  the  endorsement  of  bills  is,  in  my 
opinion,  much  confirmed  by  the  circumstances  that  the  mutual 
credit  clause,  which  is  contained  in  the  Bankruptcy  Acts,  is  not 
imported  into  this  Act,  although  other  provisions  of  the  BanJc- 
ruptey  Act  are  so  imported ;  and  also  by  the  circumstance  that,  by 
the  98th  clause  of  the  Act,  the  first  duty  imposed  upon  the  Court 
is  to  cause  the  assets  of  the  company  to  be  collected  and  applied 
in  discharge  of  its  liabilities. 

Some  question  was  raised  in  the  course  of  the  argument  before 
us,  whether  the  order  in  question  could  properly  be  made  in  the 
matter  of  the  Act ;  but,  as  my  opinion  is  against  the  order  on  the 
merits  of  the  case,  I  do  not  enter  into  that  question.  I  desire, 
however,  not  to  be  understood  as  intimating  any  opinion  in  favour 
of  the  jurisdiction. 

Upon  the  whole,  I  think  that  the  proper  order  to  be  made  upon 
this  motion  is  to  discharge  both  the  orders  of  the  29th  of  May  and 
the  21st  of  June ;  and  if  the  official  liquidator's  summons  of  the 
15th  of  June  was  before  the  Master  of  the  KoUs  when  the  order  of 
the  21st  of  June  was  made,  to  give  liberty  to  the  official  liquidator 
to  ^discount  or  sell  the  bills ;  but  if  the  above  summons  was 
not  before  the  Master  of  the  EoUs  on  the  21st  of  June,  then 
to  give  him  liberty  to  make  a  further  application  to  the  Master 
of  the  KoUs  for  leave  to  endorse  the  bills.  The  costs  of  all 
parties,  of  both  the  orders,  and  of  the  appeal,  should,  I  think,  come 
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out  of  the  estate.  There  will  be  a  similar  order  in  Glechtanes  l.  jj. 
case.  1866 

Smith 

SiE  J.  L.  Knight  Beuce,  L.J.,  concurred.  Fleming, 

&  Co.'s 
Case 

Solicitors  for  the  Official  Liquidator:  Messrs.  Freshfields  &  giedstanes 
Newman.  ^  Case. 

Solicitors  for  Smith,  Fleming,  &  Co. :  Messrs.  Murray,  Son,  dt 
HiUehins, 


In  re  NATIONAL  SAYINGS  BANK  ASSOCIATION. 

L.  JJ. 

Companies  Act,  1862 — Winding-up — Petitioner — Co^^is.  -[SQQ 

A  fully  paid-np  shareholder  in  a  limited  company  can  present  a  Petition     August  2. 

under  the  Companies  Act,  1862,  for  winding-up  the  company.    Order  of  the   

Master  of  the  Rolls  affirmed. 

Where  a  Petition,  presented  by  a  company  to  discharge  a  winding-up  order, 
was  dismissed,  the  form  of  the  order  was  to  direct  the  costs  of  the  Respondents 
to  come  out  of  the  estate,  and  make  no  order  as  to  the  costs  of  the  company. 

was  a  Petition  of  appeal  to  discharge  a  winding-up  order 
made  by  the  Master  of  the  Kolls. 

The  National  Savings  Banh  Association,  Limited,  was  duly 
registered  on  the  17th  of  July,  1856,  as  a  limited  company,  under 
the  Joint  Stoch  Companies  Act,  1856,  and  became  subject  to  the 
provisions  of  the  Companies  Act,  1862.  The  nominal  capital  was 
£100,000,  in  shares  of  £1  each,  of  which  30,869  only  had  been 
issued,  on  Avhich  £16,178  only  had  been  paid.  The  company 
carried  on  business  until  the  9th  of  June,  1866,  when  the  j)rin- 
cipal  office  was  closed,  and  soon  afterwards  the  branches  were  also 
closed.  Some  informal  resolutions  had  been  passed  at  a  meeting 
at  Birmingham,  for  winding  up  the  com})any  voluntarily,  wlien 
Frederich  Calrow,  the  lioldcr  of  fifty  fidhj  paid-up  shares  in  the 
company,  prc^sented  his  Petition,  stating  that  there  were  difficul- 
ties in  the  way  of  a  voluntary  winding-up,  and  praying  for  the 
usual  winding-up  order  to  bo  made  by  the  Court.  ^I'his  Petition 
was  supported  by  a  largo  number  of  sharehohlers,  and  was  opposed 
by  the  directors  and  other  shareholders. 

The  Petition  camo  on  to  bo  heard  before  the  Master  of  the  Rolls, 


1  Becembeb,  1806 


548  CHANOEEY  APPEALS.  [L.  E. 

L.  J  J.  wlio,  on  the  7tli  of  July,  1866,  made  the  usual  order  for  winding 

1866  up  the  company. 

Zn  re         The  Company  now  presented  a  Petition  of  appeal,  praying  that 

^TviSfs^  this  order  might  be  discharged  : — 
Bank 

Association.     -^i^.  Sehvijn,  Q.C.,  and  Mr.  CoUrell,  in  support  of  the  appeal  :— 

When  a  contributory  petitions,  the  Court  will  have  regard  to 
the  wishes  of  the  shareholders,  and  will  not,  in  a  case  like  the 
present,  disregard  the  determination  of  the  shareholders  in  favour 
of  a  voluntary  winding-up.  But  we  say  that  the  Petitioner  has 
no  locus  standi  at  all,  not  being  a  contributory  within  the  meaning 
of  the  Act,  as  his  shares  are  fully  paid  up :  In  re  Patent  Artificial 
Stone  Comjpany  (1).  It  is  impossible  to  bring  a  holder  of  fully 
paid-up  shares  in  a  limited  company  within  the  definition  of  a 
contributory  in  sect.  74  of  the  Act. 

Mr.  Baggallay,  Q.C.,  and  Mr.  J".  N.  Higgins,  in  support  of  the 
order : — 

Yice-Chancellor  Wood,  In  re  Anglesea  Colliery  Com^pany  (2),  held, 
that  on  the  true  construction  of  the  Act  "  contributory  "  includes 
all  shareholders.  The  rights  of  parties  cannot  be  fairly  adjusted 
unless  all  shareholders  are  parties  to  the  proceedings.  Liability  to 
contribute  is  not  the  same  as  liability  to  make  further  payments. 
If  some  shareholders  in  a  limited  company  have  paid  up  in  full, 
others  not,  and  it  is  not  necessary  to  call  up  all  the  unpaid  por- 
tion of  their  shares  of  the  capital  to  pay  the  debts,  the  paid-up 
shareholders  are  persons  who  are  liable  to  contribute,  but  have 
contributed  more  than  they  were  liable  to.  They  come  under  the 
description  of  persons  liable  to  contribute,  though  not  liable  to  make 
further  contributions.  Be  British  and  Foreign  CorJc  Company  (3) 
was  also  referred  to. 

Mr.  Coiirell  in  reply 

The  argument  on  the  other  side  is,  that  "  member  "  is  the  same 
as  "  contributory  ;"  but  the  Act  says  that  a  contributory  is  a  per- 
son who  may  have  to  contribute,  and  provides  that  creditors  or 


(1)  34  Beav.  185 ;  11  Jur.  (N.  S.)  4. 
(2)  Law  Eep.  2  Eq.  379,  and  1  Cb.  555.  (3)  11  Jur.  (K.  S.)  941. 
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contributories  may  petition.    If  the  word  contributory  means  the  L.  J  J. 

same  as  member,  why  was  it  invented  ?    It  never  could  have  been  1866 

intended  that  those  who  had  nothing  to  pay,  and  no  interest  in  in  re 

the  matter,  should  be  able  to  interfere.    In  sect.  109,  it  is  said  "^^"j^]^ 

that  the  Court  shall  distribute  the  surplus  amono;  the  "  parties  ,  ^^^'^ 

.  .  ,  Association. 

entitled  thereto," — not  the  contributories — shewing  a  clear  dis-   

tinction.  Every  shareholder,  whether  a  contributory  or  not,  can 
go  into  Chambers  and  secure  his  rights,  but  the  Act  is  only  for 
the  relief  of  creditors  who  have  to  receive,  or  contributories  who 
have  to  pay.  Why  could  not  time  have  been  allowed  to  hold 
the  proper  meetings,  and  have  a  voluntary  winding-up,  instead  of 
hurrying  to  present  this  Petition  ? 


Sir  J.  L.  Knight  Bruce,  L.J. : — 

It  seems  to  me  that  the  order  of  the  Master  of  the  Kolls  pro- 
ceeded on  a  correct  interpretation  of  the  word  "  contributory,"  as 
used  in  the  Act  of  Parliament  for  the  purpose  for  which  it  is 
brought  under  our  notice.  The  order,  as  made'  by  him,  w^as  ex, 
debito  justitim,  and  clearly  right,  and  the  present  Petition  of  ap- 
peal is  without  any  foundation  whatever. 

Sir  Gr.  J.  Turner,  L.J. : — 

I  am  entirely  of  the  same  opinion. 

Three  questions  are  raised — first,  Whetlier  the  Petitioner  is  a 
contributory  entitled  to  present  the  Petition  ?  secondly.  Whether 
there  is,  or  is  not,  any  resolution  in  force  for  the  voluntary  wind- 
ing up  of  the  company  ?  and,  thirdly,  Whether  the  wishes  of  the 
shareholders  should  be  consulted  on  this  question  ? 

As  to  the  first  question,  whether  the  Petitioner  is  or  is  not  a 
contributory,  some  argument  has  been  addressed  to  us,  tliat  the 
word  "  contributory  "  may  have  one  meaning  in  one  part  of  tlie 
Companies  Act,  1802,  and  another  meaning  in  anotlier  part  of  the 
Act.  It  is  said  that  it  is  one  question  whether  this  gentleman  mav, 
or  may  not,  be  a  contributory  for  the  purpose  of  receiving  back 
anything  coming  from  the  company;  and  that  it  is  a  diiVorent 
question  whether  lie  is  a  contributory  for  tlu^  purpose  of  petitioning 
to  wind  up  the  company.   I  do  not  consider  that  it  would  be  at  all 
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L.  JJ.  consistent  with  the  law,  or  with  the  course  of  this  Court,  to  put  a 

3866  different  construction  upon  the  same  word  in  different  parts  of  an 

In  re  Act  of  Parliament,  without  finding  some  very  clear  reason  for  doing 

"^SA^was"  '       having  looked  through  this  Act  of  Parliament  many  times. 

Bank  and  with  as  much  care  as  I  have  been  able  to  bestow  upon  it,  I 
Association.  •  •      t    i  r.  •  r  ? 

—      am  quite  satisfied  that  no  sufficient  reason  can  be  assigned  for 

construing  the  word  "  contributory  "  in  one  part  of  the  Act  in  a 

different  sense  from  that  which  it  bears  in  another  part  of  the 

Act. 

Then  the  question  on  this  part  of  the  case  is,  whether  a  share- 
holder, who  has  paid  up  the  full  amount  of  his  shares,  is  or  is 
not  a  contributory  within  the  meaning  of  this  Act  of  Parliament  ? 
The  same  question  arose  in  the  Anglesea  Colliery  Case  (1).  The 
question  arises  thus : — ^In  the  133rd  section  of  the  Act  we  find 
these  provisions,  under  the  head  of  "Voluntary  Winding-up." 
"The  following  consequences  shall  ensue  upon  the  voluntary 
winding  up  of  the  company."  First, — "The  property  of  the 
company  shall  be  applied  in  satisfaction  of  its  liabilities,  fari 
^assu,  and  subject  thereto  shall,  unless  it  be  otherwise  provided 
by  the  regulations  of  the  company,  be  distributed  amongst  the 
members  according  to  their  rights  and  interests  in  the  company," 
using  there  the  word  "  members clearly,  therefore,  "  members  " 
are  persons  who  have  a  right  and  an  interest  in  the  distribution 
of  the  assets  of  the  company.  Then  the  9th  and  10th  articles  of 
this  133rd  clause  run  thus : — The  9th  is,  "  the  liquidators  may  at 
any  time  after  the  passing  of  the  resolution  for  winding  up  the 
company  " — this  is  for  voluntary  winding  up,  but  there  are  similar 
provisions  for  a  compulsory  winding-up — "  and  before  they  have 
ascertained  the  sufficiency  of  the  assets  of  the  company,  call  on 
all  or  any  of  the  contributories  for  the  time  being  settled  on  the 
list  of  contributories,  to  the  extent  of  their  liability,  to  pay  all  or 
any  sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it 
up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves."  The  10th  Article  is :  "  The  liquidators  shall 
pay  the  debts  of  the  company,  and  adjust  the  rights  of  the  contribu- 
tories amongst  themselves."  Surely,  it  is  rather  a  strong  view  of 
I    (1)  Law  Eep.  2  Eq.  379,  and  1  Cli.  555. 
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this  Act  of  Parliament  to  say  that  "  contributories "  does  not      L.  JJ. 

include  persons  who  have  paid  up  their  shares  in  full,  but  that  it  1886 

includes  only  persons  who  have  made  partial  payments  upon  their 

shares.    It  is  very  difficult  to  suppose  that  the  Legislature  could  '^g'^^^^J' 

intend  that  the  liquidators  mio-ht  make  calls  for  the  adiustment  ^^kk 

.         .                                                 .  Association. 
01  the  rights  of  the  contributories  amongst  themselves,  construing   

the  word  "  contributories "  to  mean  only  those  members  of  the 
company  who  have  not  paid  up  the  full  amount  of  their  shares. 
We  may,  indeed,  be  driven  to  this  construction ;  but,  before  we 
are  driven  to  it,  we  must  look  at  the  74th  section,  on  which  the 
question  really  arises.  This  section  says,  "  The  term  '  contribu- 
tory '  shall  mean  every  person  liable  to  contribute  to  the  assets  of 
the  company  under  this  Act."  It  is  said  that  a  person  who  has 
paid  up  his  shares  in  full  in  a  limited  company,  as  this  is,  is  under 
no  liability  to  contribute,  and  therefore  is  not  a  contributory 
within  the  meaning  of  this  section  ;  but  in  this  argument  the  last 
three  words  of  the  section  are  passed  by.  The  section  does  not 
say  "  contributory "  shall  mean  every  person  liable  to  contribute 
to  the  assets,  but  every  person  liable  to  contribute  to  the  assets 
under  this  Act,  which  may  well  mean  every  person  liable  under  this 
Act  to  contribute.  We  must  look,  then,  to  the  other  provisions  of 
the  Act,  to  see  who  are  the  persons  liable  under  this  Act  to  con- 
tribute, and  on  going  back  to  the  38th  section  we  find  an  exact 
definition  of  the  persons  who  are  so  liable  to  contribute.  The 
section  is  in  these  terms,  "In  the  event  of  a  company,  formed 
under  this  Act,  being  wound  up,  every  present  and  past  member  of 
such  company  shall  be  liable  to  contribute  to  the  assets  of  the 
company "  (using  the  very  same  words  as  are  contained  in  the  74th 
section,  which  has  the  definition  of  "  contributory  ")  "  to  an  amount 
sufficient  for  payment  of  the  debts  and  liabilities  of  the  company, 
and  the  costs,  charges-,  and  expenses  of  the  ^^  indiug-up,  and  for 
the  payment  of  such  sums  as  may  be  required  for  the  adjustment 
of  the  rights  of  the  contributories  amongst  themselves,  with  the 
qualifications  following,"  and  then  follow  the  qualifications,  to 
which  I  shall  presently  refer.  Apart,  tlierefore,  from  these  qua- 
lifications, it  seems  to  me  that  the  persons  who  ^^oro  indicated  by 
tliis  section  as  liable  to  contribute  to  tlie  i>ssets  of  the  compau}-, 
were  the  members  and  past  members  of  the  company,  and  tlial 
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L.  JJ.  this  38tli  section,  which  is  referred  to  by  the  74th  section,  amounts 

18G6  to  a  description  of  the  persons  who  were  to  be  considered  as  liable  ^ 

In  re  to  Contribute  under  the  Act. 

"^^^NGs^       But  then  it  is  said  that  this  o8th  section  is  subject  to  cer- 

Bank  ^^jj^  qualifications,  and  that  amono^  the  qualifications  is  article 
Association.  ^  ^  ^ 

  4,  which  says,  that  "in  the  case  of  a  company  limited  by  shares, 

no  contribution  shall  be  required  from  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member ;"  and  therefore  it  is  said 
that  no  contribution  can  be  called  for  from  a  shareholder  who 
holds  shares  which  are  paid  up  in  full.  But  that  does  not  seem 
to  me  at  all  to  destroy  the  effect  of  the  enacting  part  of  the 
section,  which  says,  that  the  members  of  the  company,  and  the 
past  members,  are  liable  to  contribute  subject  to  the  qualifications, 
or  to  destroy  that  provision  in  the  section  from  being  imported 
into  the  74th  section,  which  says,  who  are  the  persons  liable  to 
contribute  under  the  Act.  I  think,  therefore,  that  upon  the  true 
construction  of  this  Act,  there  is  enough  in  the  38th  section,  taken 
in  connection  with  the  74th  section,  to  make  all  members  and 
past  members  of  the  company  contributories  within  the  meaning 
of  the  74th  section. 

Without  resorting,  therefore,  to  the  arguments  which  are  ad- 
duced upon  the  context  of  the  Act,  as  shewing  how  impossible  it 
is  that  it  could  have  been  in  the  contemplation  of  the  Legislature 
that  those  shareholders  who  had  paid  up  in  full  should  not  be  re- 
garded as  having  the  rights  of  contributories — I  say,  without  re- 
ference to  those  arguments — I  think  upon  the  38th  and  74th  sec- 
tions alone,  these  persons  ought  to  be  considered  as  contributories. 

I  do  not,  however,  disregard  at  all  the  value  of  the  arguments 
derived  from  the  general  scope  and  purport  of  the  Act ;  for  I  take 
the  law  to  be,  that  in  construing  an  Act  of  Parliament  we  must  have 
regard  to  the  whole  of  the  provisions  of  the  Act,  and  see  what  the 
intention  of  the  Legislature  was  in  the  words  which  the  Legisla- 
ture has  used.  I  may  refer  on  this  subject  to  the  case  of  Stmdling 
V.  Morgan  (1),  which  I  have  often  had  occasion  to  refer  to  in  cases 
depending  on  the  construction  of  Acts  of  Parliament,  and  the  mode 
in  which  special  words  in  an  Act  of  Parliament  are  to  be  dealt  with. 

(1)  1  Plowd.  199. 
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In  my  opinion,  therefore,  the  Petitioner  in  the  present  case  was  L.  JJ. 

a  contributory  within  the  meaning  of  the  Act,  and  was  entitled  to  I866 
present  this  Petition. 

Then  it  is  said  that  there  is  a  resolution  voluntarily  to  wind  up  National 

.  .  feAVINGS 

this  company.  But  it  is  not  pretended  that  that  resolution  is  Bank 
valid  and  effectual.  It  is  perfectly  clear  that  it  is  not  as  a  special  _ — 
resolution  ;  it  could  not  take  effect  unless  it  proceeded  on  a  distinct 
finding  that  the  assets  of  the  company  were  insufficient  for  the 
payment  of  the  debts.  The  resolution  at  Birmingham,  therefore, 
could  not  have  any  effect :  then  what  is  the  consequence  ?  The 
company  is  in  the  position  in  which  there  is  no  valid  resolution 
for  voluntarily  winding  up.  It  is  clear,  upon  the  evidence,  that 
there  is  extreme  doubt,  at  least,  whether  the  company  can  pay 
their  debts ;  and  it  is  'equally  clear,  upon  the  evidence,  that  the 
company  have  ceased  to  carry  on  their  business.  Under  these 
circumstances,  the  Master  of  the  Eolls  could,  I  think,  do  nothing- 
except  make  the  order  on  this  Petition  for  the  compulsory  winding 
up  of  the  company. 

As  to  the  wishes  of  the  contributories.  In  a  concern  of  this 
description,  I  am  not  inclined  to  think  that  any  packed  meeting 
at  Birmingham,  as  this  seems  to  me  to  have  been,  is  one  that  the 
Court  would  be  guided  by  in  determining  whether  there  should  be 
a  compulsory  or  voluntary  winding-up.  Nor  am  I  at  all  satisfied 
that  a  voluntary  winding-up  would  be  more  for  the  interest  of  the 
shareholders  of  this  company  than  a  compulsory  winding-up,  be- 
cause, although  a  great  deal  has  been  said  about  the  expense  of  a 
compulsory  winding-up  under  the  order  of  this  Court,  very  little 
has  been  said  about  the  expense  of  a  voluntary  winding-up.  By 
the  144th  section  of  this  Act  of  Parliament,  it  is  provided  that 
"  All  costs,  charges,  and  expenses  properly  incurred  in  the  volun- 
tary winding  up  of  a  Qompany,  including  the  remuneration  of  the 
liquidators,  shall  be  payable  out  of  the  assets  of  the  comjxany  in 
j)riority  to  all  other  claims."  And  I  am  not  at  all  clear  that,  if 
this  matter  were  left  under  the  guidance  of  liquidators,  the  ex- 
penses which  would  be  incurred  iu  winding  up  fhi.^  company  miu-ht 
not  very  far  exceed  those  which  would  incnnwl  in  the  com- 
pulsory winding  up  by  this  Court. 

We  have  nothiu*;-  to  do  with  the  policy  of  the  I/>gi-<lature  in 
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jj^     having  passed  Acts  of  Parliament  constituting  limited  liability 
igQQ      companies ;  but  I  think  that  if  the  Legislature  had  foreseen  what 
consequences  that  enactment  would  have  had  upon  poor  people, 
National    who  are  induced  to  contribute  their  money  at  the  suggestion  of, 
Bank     and  upon  some  scheme  promoted  by,  persons  who  have  regard 
Association.  ^qj.q     their  own  interests  than  to  the  interests  of  the  contribu- 
tories,  it  is  extremely  doubtful  whether  the  Legislature  would  ever 
have  passed  this  Act  for  limited  companies  at  all.    Certainly  I 
entertain  very  great  doubt  whether  it  would  have  passed  it  without 
having  inserted  some  provision  for  the  protection  of  poor  people, 
who  are  drawn  into  these  companies  by  designing  persons  starting 
and  establishing  them  for  their  own  individual  benefit.    I  always 
felt,  from  the  time  of  the  passing  of  the  Act  of  Parliament,  what 
the  result  of  it  would  be,  and  I  am  sorry  to  say  the  result  has  only 
fulfilled  those  anticipations  which  I  had  formed  when  the  Act  of 
Parliament  passed. 

I  am  of  opinion  that  the  order  of  the  Master  of  the  KoUs  in 
this  case  is  right,  and  that  this  Petition  must  be  dismissed  with 
costs. 


It  was  suggested  that  the  effect  of  this  order  would  be,  to  give 
the  Appellants,  who,  though  nominally  the  company,  were  in  fact 
the  directors,  their  costs  out  of  the  assets  of  the  company,  and  the 
order  ultimately  made  was,  that  the  Eespondent  should  have  his 
costs  out  of  the  assets  :  no  order  as  to  the  costs  of  the  Appellants. 

Solicitors  for  Mr.  Calrow :  Messrs.  Harrison  &  Lewis. 
Solicitor  for  the  Company :  Mr.  G.  W,  Brady, 
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holder — Companies  Act,  1862,  sects.  38,  74,  133,  ai^t.  9.  July  4  ; 
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A  holder  of  fully  paid-up  shares  in  a  limited  liability  company  is  a  "  con- 
tributory "  within  the  meaning  of  the  Companies  Act,  1862.  Therefore 
where,  under  the  voluntary  winding-up  of  such  a  company,  all  debts  had 
been  provided  for,  it  was  held  (affirming  the  decision  of  Wood,  V.-C.)  that 
the  liquidators  were  justified  in  making  a  call  upon  the  partly  paid-up  share- 
holders for  the  purpose  of  adjusting  the  rights  between  them  and  the  fully 
paid-up  shareholders. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wood, 
made  in  the  winding-up  of  tlie  Anglesea  Colliery  Comjoany,  Limited. 
The  case  is  reported  Law  Kep.  2  Eq.  379. 

The  company  was  formed  in  July,  1863,  for  the  purpose  of 
purchasing  and  working  the  Berw  Colliery  in  the  Island  of  Angle- 
sea,  and  was  registered  with  the  articles  of  association  contained 
in  Table  A.  of  the  Comjoanies  Act,  1862. 

Its  nominal  capital  was  £35,000,  divided  into  7,000  shares  of 
£5  each.  The  company,  soon  after  its  formation,  purchased  the 
colliery  for  £25,000,  which  was  paid  as  to  £250  in  cash,  and  as 
to  the  remaining  £24,750  in  4,950  fully  paid-up  shares.  Other 
shares,  to  the  number  of  825,  were-  taken  by  the  public. 

On  the  16th  of  January,  1865,  a  special  resolution  was  passed 
for  winding  up  the  company  voluntarily,  and  three  liquidators 
were  appointed,  and  on  the  1st  of  February,  1865,  the  resolution 
and  appointment  were  duly  confirmed.  At  this  time  £4  per  share 
had  been  paid  up  on  the  825  shares.  In  the  course  of  the 
liquidation  the  colliery  was  sold.  It  produced  sufficient,  with  the 
remaining  assets  of  the  company,  to  pay  all  the  company's  debts 
and  the  cost  of  the  winding-up,  and  there  was  a  surplus  of  about 
£500. 

In  this  state  of  circumstances  two  of  the  liquidators  determined 
to  make  a  call  of  £1  per  share  on  all  the  shares  on  wliicli  £4  per 
share  only  had  been  paid,  and  to  divide  the  proceeds  of  the  call, 
with  the  £500  and  the  balance  at  the  company's  bankers,  amongst 
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all  the  shareliolders,  including  the  holders  of  the  fully  paid-up 
shares,  and  they  accordingly  passed  the  following  resolution : — 
"  That  to  enable  the  liquidators  properly  to  adjust  the  rights  of 
the  contributories  in  accordance  with  the  Act  of  Parliament,  a  call 
of  £1  per  share  shall  be  made  on  all  the  shares  upon  which  £4 
only  has  been  paid." 

They  proceeded  to  make  the  call  accordingly,  and  thereupon 
the  third  liquidator,  who  objected  to  these  proceedings,  and  several 
of  the  holders  of  shares  on  which  £4  only  had  been  paid,  presented 
a  Petition  to  the  Court,  praying  for  a  declaration  that  the  liquida- 
tors had  no  authority  to  make  a  call  for  the  purpose  of  dividing 
the  proceeds,  or  any  part  thereof,  among  the  owners  of  paid-up 
shares ;  and  that  the  resolution  of  the  liquidators  for  a  call  of  £1 
per  share,  and  the  notices  pursuant  thereto,  were  ultra  vires  and 
void,  and  that  the  liquidators  might  be  restrained  from  enforcing 
the  call. 

The  Yice-Chancellor  dismissed  the  Petition,  being  of  opinion 
that  the  paid-up  shareholders  were  contributories  within  the 
meaning  of  the  Companies  Act,  1862,  and  that  the  liquidators  had 
therefore  power  to  make  a  call  for  adjusting  the  rights  between 
them  and  the  other  contributories.  From  this  decision  the 
Petitioners  appealed. 

Mr.  Bolt,  Q.C.,  and  Mr.  Hemming,  for  the  Appellants : — 

The  call  purports  to  be  made  under  the  authority  of  sect.  133, 
art.  9,  of  the  Companies  Act,  1862,  which  provides  that  the 
liquidators  "  may  call  on  all  or  any  of  the  contributories  for  the 
time  being  settled  on  the  list  of  contributories,  to  the  extent  of 
their  liability,  to  pay  all  sums  they  may  deem  necessary  to  satisfy 
the  debts  and  liabilities  of  the  company,  and  the  costs,  charges 
and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the  rights 
of  contributories  amongst  themselves."  It  is  admitted  that  the 
only  object  of  this  call  is  to  adjust  the  rights  of  contributories 
among  themselves,  and  the  whole  question  turns  upon  the  mean- 
ing of  a  "  contributory."  There  are  three  classes  of  persons  men- 
tioned in  the  Act  — "  members,"  who  are  defined  in  sect.  23 ; 
"  past  and  present  members,"  whose  liability  is  considered  in  sect. 
38  ;  and  "  contributories,"  who  are  defined  in  sect.  74.    The  dis- 
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tinction  between  members  and  contributories  is  accurately  kept  up      L.  JJ. 
throughout  the  Act.  In  the  74th  section,  a  contributory  is  defined  1866 
to  be  "  every  person  liable  to  contribute  to  the  assets  of  a  company 
under  this  Act,  in  the  event  of  the  same  being  wound-up.     And  collu;ry 
in  sect.  38,  art.  4,  a  paid-up  shareholder  is  specially  mentioned  Company. 
as  not  being  liable  to  contribute  to  the  assets.    He  does  not,  there- 
fore, come  wdthin  the  definition :  Re  CJieshire  Patent  Salt  Com- 
pany (1) ;  Ex  parte  Currie  (2)  ;  Be  Artificial  Stone  Com]jany  (3) ; 
Carrich's  Case  (4). 

It  was  not  intended  by  the  Act  that  a  winding-up  should  have 
the  same  effect  as  a  partnership  suit.  The  sole  object  was,  that 
those  who  are  liable  to  creditors  should  contribute  in  their  fair 
proportions,  and  that  the  surplus  assets,  if  any,  should  be  dis- 
tributed ;  but  it  was  not  intended  that  a  surplus  should  be  created 
by  calls.  If  any  further  equity  exists  between  the  shareholders, 
it  must  be  enforced  in  a  suit :  Clements  v.  Bowes  (5)  ;  In  re  Bank 
of  Gibraltar  and  Malta  (6). 

There  is  no  provision  in  the  Act  for  working  out  the  equity  of 
paid-up  shareholders.  It  is  very  unusual  for  shares  to  be  fully 
paid  up  in  advance,  and  in  the  present  case  the  payment  was 
merely  nominal.  The  shares  were  taken  as  the  price  of  the  mine, 
and  the  shareholders  ran  the  risk  of  its  turning  out  profitable 
or  the  contrary.  In  an  ordinary  partnership,  partners  so  circum- 
stanced would  have  no  equity  for  contribution  after  the  dissolu- 
tion :  Wood  V.  Scoles  (7). 

Mr.  Bicldns,  for  other  shareholders  in  the  same  interest. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mi\  Boxhuryh,  for  the  liquiflators 

Under  the  old  Winding-up  Acts  persons  might  bo  put  upon  the 
list  of  contributories  wjlio  were  not  liable  to  pay  anything.  The 
170th  section  of  the  present  Act  directs  that  the  existing  practice 
in  winding  up  is  to  bo  the  basis  of  the  new  practice.  The  call  is 
made  under  sect.  133,  art.  9,  and  the  word    contributory  "  is 

(1)  1  N.  11.  533.  (4)  1  Sim.  (M.  S.)  505. 

(2)  32  L.  J.  (Ch.)  57.  (5)  I  Drew.  ('.84. 

(3)  11  Jiir.  (N.  S.)  1.  (0)  Law  Kop.  1  Ch.  GO. 

(7)  Law  Kop.  3G0. 
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L.J  J.     not  limited  by  tliat  section  to  persons  who  are  liable  to  pay. 
1866      Throughout  the  Act  "  members  "  and  "  contributories  "  are  used  as 
jn  re      synonymous  terms ;  and  the  whole  scope  of  the  Act  shews  that  a 
CoLLiEEY    complete  winding-up  was  intended,  so  that  the  rights  of  all  parties 
Company,    might  be  adjusted.    This  cannot  be  done  unless  paid-up  share- 
holders are  included  under  the  term  contributories  :  In  re  Constan- 
tinojole  and  Alexandria  Hotels  Company  (1). 

The  Act  contemplates  shares  being  paid  up  nominally,  as  in  the 
present  case ;  for  by  the  25th  section,  the  company  is  directed  to 
keep  a  register  of  the  amount  "  paid,  or  agreed  to  be  considered  as 
paid,"  on  each  share. 

Mr.  Hemming,  in  reply. 


August  4.  SiK  G-.  J.  TuENER,  L.  J.,  after  stating  the  facts  of  the 
case,  continued : — 

The  substantial  question  raised  by  this  appeal  is,  whether  the 
holders  of  the  paid-up  shares  in  companies  to  which  the  Act  of 
1862  applies,  fall  within  the  description  of  contributories  contained 
in  that  Act;  for  if  they  do  not,  it  does  not  appear  that  there  is  any 
authority  given  by  the  Act  to  make  a  call  for  the  adjustment  of 
their  rights,  for  which  purpose  the  call  in  question  has  evidently 
been  made,  there  being  no  occasion  to  make  a  call  for  the  payment 
either  of  debts  or  of  costs.  The  power  to  make  calls  is,  in  the 
case  of  a  voluntary  winding-up,  by  sect.  133,  and  in  the  case  of  a 
compulsory  winding-up,  by  sect.  102,  limited  to  these  purposes,— 
the  payment  of  debts  and  costs,  and  the  adjustment  of  the  rights  of 
contributories  amongst  themselves ;  and  the  question,  therefore,  as 
I  have  said,  is  whether  the  holders  of  paid-up  shares  fall  within 
the  description  of  contributories.  This  question  depends,  as  it 
seems  to  me,  peculiarly  upon  the  74th  and  38th  sections  of  the 
Act. 

[His  Lordship  read  the  74th  section.] 

This  section,  therefore,  in  no  way  defines  the  persons  on  whom 
the  liability  created  by  it  is  to  attach ;  but  it  refers  to  a  liability 

(1)  13  W.  E.  851. 
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under  the  Act,  and  leaves  it  to  be  collected  from  other  parts  of  the      L.  J j. 
Act  on  whom  the  liability  was  intended  to  be  fixed.    Upon  1866 
examining  the  other  parts  of  the  Act,  there  is  nothing,  that  I  can      in  re 
find,  which  at  all  describes  the  persons  who  are  to  be  liable,  except  qolueky 
what  is  contained  in  the  38th  section,  and  it  is,  therefore,  to  the  Company. 
description  contained  in  that  section  that  the  74th  section  must, 
as  I  think,  be  taken  to  refer.    The  38th  section  is  in  these  terms. 
[His  Lordship  read  the  section,  with  the  qualifications.] 
Beading  this  section  apart  from  the  qualifications,  there  can,  as 
it  seems  to  me,  be  no  doubt  upon  whom  the  liability  is  fixed.  It 
is  clearly  fixed  upon  the  "  present  and  past  members  "  of  the  com- 
pany, and  the  present  and  past  members  of  the  company  must, 
therefore,  be  contributories  within  the  meaning  of  the  74th  section. 
This  part  of  the  38th  section  is  in  effect  descriptive  of  the  persons 
to  whom  the  74th  section  refers.    The  question  then  must  be, 
what  is  the  effect  of  the  qualification  contained  in  art.  .4  of  this 
38th  section,  and,  in  my  opinion,  it  does  not  derogate  from  the 
previous  description.    On  the  contrary,  the  qua,lifying  clauses 
assume  the  members  to  be  liable,  and  merely  provide  in  what 
cases,  and  to  what  extent,  the  liability  is  to  be  enforced  against 
them.    I  think,  therefore,  that,  notwithstanding  this  qualification, 
all  the  members  must  be  considered  to  be  contributories.  Upon 
these  sections  alone,  therefore,  I  can  hardly  doubt  that  all  members 
of  a  company,  and  there  can  be  no  doubt  that  the  holders  of  paid-up 
shares  are  members,  ought  to  be  held  to  fall  within  the  description 
of  contributories ;  but  when  we  look  at  the  scope  and  purpose 
of  the  Act,  any  doubt  which  there  might  be  upon  the  point  seems 
to  me  to  be  removed. 

In  construing  an  Act  of  Parliament  the  scope  and  purpose  of  the 
Act  is  to  be  considered.  The  law  upon  this  subject  is  thus  laid 
down  in  Stradling  v.  Morgan  (1). 

"  From  which  cases  it  appears  that  the  sages  of  the  law  hereto- 
fore have  construed  statutes  quite  contrary  to  the  hotter  in  some 
appearance ;  and  those  statutes  which  comprehend  all  things  in 
tlie  letter,  they  liave  expounded  to  extend  but  to  some  things ; 
and  those  which  generally  prohibit  all  people  from  doing  such  an 

(i)  1  riow.  205,  a. 
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act,  they  have  interpreted  to  permit  some  people  to  do  it ;  and 
those  which  include  every  person  in  the  letter,  they  have  adjudged 
to  reach  to  some  persons  only ;  which  expositions  have  always 
been  founded  upon  the  intent  of  the  Legislature,  which  they  have 
collected  sometimes  by  considering  the  cause  and  necessity  of 
making  the  Act,  sometimes  by  comparing  one  part  of  the  Act 
with  another,  and  sometimes  by  foreign  circumstances.  So  that 
they  have  ever  been  guided  by  the  intent  of  the  Legislature, 
which  they  have  always  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  consonant  to  reason  and 
good  discretion." 

Now  it  seems  to  me  to  be  clear,  beyond  all  doubt,  that  the 
purpose  of  the  Act  is,  inter  alia,  to  adjust  the  rights  of  all  the 
members  of  companies  which  should  be  wound  up  under  it. 
Indeed,  I  do  not  see  how  the  rights  of  those  members  who  have 
not  paid  up  in  full  could  be  adjusted  without  the  rights  of  those 
members  who  have  paid  up  in  full  being  taken  into  account. 
Throughout  the  Act  we  find  members  and  contributories  used 
interchangeably;  I  refer  particularly  to  sect.  38,  art.  7,  and  to 
sect.  101,  and  the  terms  in  which  the  98th  section  is  couched, 
seem  to  me  to  bear  very  strongly  upon  this  point,  inasmuch  as  it 
gives  power  to  rectify  the  register  of  members  upon  the  settlement 
of  the  list  of  the  contributories.  I  may  refer  also  to  art.  1 
of  sect.  133,  by  which  the  property  of  the  company  is  to  be 
divided  among  its  members.  It  was  argued  for  the  Appellants 
that  the  Legislature  might  have  overlooked  the  point,  that  there 
might  be  shares  in  companies  which  had  been  paid,  up  in  full;  but 
the  25th  section  of  the  Act  answers  this  argument.  Upon  the 
whole  case  I  entertain  no  doubt  whatever  that  the  Yice-Cliancellor 
has  arrived  at  the  right  conclusion  upon  the  construction  of  the 
Act. 

A  further  point  was  raised  on  the  part  of  the  Appellants, 
that  the  Act  was  intended  merely  to  work  out  the  rights  of  the 
parties  as  in  a  contribution  suit,  and  not  their  rights  as  in  a 
partnership  suit ;  but  I  have  no  doubt  on  this  point.  This  appeal, 
therefore,  must  be  dismissed ;  but  liaving  regard  to  the  import- 
ance of  the  question  being  settled,  I  think  it  should  be  dismissed 
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without  costs,  tlie  Kespondents  taking  their  costs  out  of  the 
estate. 

Sir  J.  L.  Knight  Bruce,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Petitioners  :  Mr.  James  BelL 

Solicitors  for  the  Kespondents  :  Messrs.  Thrujp^p  &  JDixon, 


In  re  LEEDS  BANKING  COMPANY. 
HOWARD'S  CASE. 

Company — Winding-up — Contributory — Conditional  Acceptance  of  Shares 
Allotment,  delegation  of  Poivers  of. 

Where  tlie  power  of  allotting  shares  is  vested  by  the  deed  of  settlement 
of  a  company  in  the  directors,  they  have  no  right  to  delegate  such  power. 

Therefore,  where  a  shareholder  who  had  been  offered  some  reserved  shares, 
accepted  them  conditionally,  but  the  board  of  directors  did  not  expressly 
assent  to  such  conditional  acceptance,  but  resolved  that  the  shares  remaining 
undisposed  of  should  be  allotted  at  the  discretion  of  two  of  the  directors 
and  the  manager ;  and  the  manager  subsequently  wrote  the  shareholder 
that  the  shares  he  had  accepted  had  been  allotted  to  him. 

Upon  application  by  the  shareholder  to  have  his  name  removed  from  the 
list  in  respect  of  such  shares  : — 

Held,  affirming  the  decision  of  Kindersley,  V.C.,  that  the  board  of  directors 
could  not  delegate  their  powers ;  that  if  the  shares  had  been  allotted  it  was 
idtra  vires,  and,  therefore,  that  the  shareholder's  name  must  be  removed  from 
the  list  in  respect  of  such  shares. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kin- 
dersley removing  the  name  of  Mr.  Coojper  Howard  from  the  list  of 
contributories  in  respect  of  forty  reserved  shares  in  the  Leeds 
Banldng  Com])any,  Limited,  wliich  liad  been  aHottod  to  him. 

Mr.  Howard  was  originally  the  holder  of  200  sliares  in  the  Leeds 
BanlCf  and  the  directors  having  resolved  to  allot  the  reserved 
shares,  tlio  manager  of  the  bank,  in  ])ur8iian('e  of  a  resolution 
passed  by  tlie  directors  on  the  22nd  of  June,  18G4,  sent  a  circular 
to  Mr.  Iloivard,  offering  liim  forty  of  tlie  reserved  shares,  being 
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h,  JJ.     one  for  every  five  shares  he  then  held,  at  £30  per  share,  and  the 
1866      circular  concluded  as  follows  :  "  If  taken  up,  the  amount  must  be 
Howaed's   paid  to  the  bank  on  or  before  the  1st  of  October  next ;  if  paid 
^1^'      before  that  time,  interest  at  five  per  cent,  will  be  allowed,  and  the 
shares  will  then  be  entitled  to  one  quarter's  dividend  at  the  end 
of  the  year." 

On  the  7th  of  July,  1864,  Mr.  Howard  wrote  to  the  manager  of 
the  bank  a  letter  stating  that  he  had  been  ill,  but  wanted  to  see 
him  about  the  new  shares,  and  added,  "  I  should  wish  to  take  what 
falls  to  me,  allowing  me  until  February  to  pay  for  them." 

It  appeared  from  the  affidavit  of  the  manager,  that  a  few  days 
after  the  receipt  of  this  letter  he  wrote  against  Mr.  Howard's  name 
in  the  allotment  paper,  after  the  forty  shares,  th  e  words  "  accepted 
for  February." 

On  the  14th  of  July,  1864,  a  board  meeting  of  the  directors  was 
held,  when  the  allotment  paper  was  before  them,  at  which  they 
passed  resolutions  relating  to  the  allotment  of  shares  which  had 
been  accepted,  but  did  not  pass  any  resolution  with  regard  to  Mr. 
Howard's  condition  that  he  was  to  be  allowed  till  February  to  pay 
for  them.  They,  however,  at  that  meeting,  passed  the  following 
resolution :  "  That  the  allotment  of  the  shares  remaining  undis- 
tributed, shall  be  allotted  according  to  the  discretion  of  the 
manager  and  the  two  private  directors." 

On  the  22nd  of  July,  1864,  the  manager  wrote  a  letter  to  Mr, 
Howard,  telling  him,  "  the  number  of  shares  allotted  to  you,  are  the 
forty  accepted  by  you." 

The  banking  company  stopped  payment  in  September,  1864, 
and  no  payment  was  ever  made  by  Mr.  Howard  in  respect  of 
his  new  shares.  The  company  was  ordered  to  be  wound  up  in 
October,  1864. 

The  deed  of  settlement  of  the  company  provided  that  the  allot- 
ment or  distribution  of  such  of  the  shares  as  had  not  been  sub- 
scribed for,  should  belong  to  and  be  vested  in  the  directors  of  the 
company  for  the  time  being,  and  should  be  disposed  of  by  them 
in  such  manner  as  in  their  opinion  would  best  promote  and 
advance  the  credit  and  interest  of  the  company.  The  deed  also 
provided,  that  three  of  the  directors  should  constitute  a  board. 

Mr.  Howard  owed  the  bank  considerable  sums  for  unpaid  calls. 
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Wlieii  the  adjourned  summons  came  on  first,  it  being  suggested 
that  there  was  no  evidence  that  the  directors  had  accepted  Mr. 
Howard's  offer,  the  summons  was  adjourned  back  to  Chambers  to 
give  the  official  liquidator  the  opportunity  to  adduce  such  evidence. 
The  only  further  evidence  adduced  was,  as  to  what  took  place  at 
the  meeting  on  the  14th  of  July,  that  the  words  "  accepted  for 
February,"  were  in  the  list  when  produced  at  that  meeting,  and  an 
affidavit  of  the  two  private  directors  that  they  must,  as  such,  have 
seen  and  concurred  in  the  acceptance  of  Mr.  Howard's  offer. 

The  case  came  on  before  Vice-Chancellor  Kindersley,  who  granted 
the  application  (1). 


L.  JJ. 

186G 

Howard's 
Case. 


(1)  The  judgment  of  the  Vice-Chan- 
cellor (June  25)  was  as  follows  : — 

"  I  am  of  opinion  that  Mr.  Howard 
ought  not  to  be  retained  on  the  list  of 
contributories,  m  resiDect  of  the  forty 
reserved  shares. 

"  Had  Mr.  Howard  simply  accepted 
the  forty  shares  offered  to  him,  there 
would  have  been  a  complete  contract 
between  him  and  the  company ;  but  he 
accepted  the  shares  only  upon  the  con- 
dition that  he  should  be  allowed  until 
February  to  pay  for  them.  On  the 
22nd  of  July  the  manager  wrote  to 
Mr.  Hoiuard,  that  the  number  of  shares 
allotted  to  him  were  the  forty  shares 
he  had  applied  for,  and  it  appears  to 
me  that,  supposing  that  that  answer 
had  been  the  answer  of  the  company, 
it  would  have  been  an  acceptance  of 
the  additional  term  proposed  by  Mr. 
Howard :  the  question  therefore  is, 
whether  that  answer  can  be  regarded 
as  coming  from  the  body  which  alone 
had  the  power  of  dealing-  with  the 
matter,  namely,  the  board  of  directors. 

"  It  appears  that  by  the  deed  of 
settlement  under  which  the  company 
is  constituted,  the  power  of  dealing 
with  thes(^.  shares  was  delegated  to  the 
board  of  directors,  of  whom  three  were 
to  constitute  a  quorum.  "\Vheu  iho 
answers  of  Mr.  Hoiuard,  ami  of  the 
other  shareholders,  to  the  circular  lu\d 


been  received,  a  list  was  made  out, 
shewing  what  number  of  shares  had 
been  accepted  or  declined,  and  against 
Mr.  Howard^ s  name  the  words  *  accep- 
ted for  February,'  were  added.  This 
list  having  been  made  out  by  the 
manager,  came  before  a  board  meeting 
of  the  directors  held  on  the  14th  of 
July,  and  at  that  meeting  two  resolu- 
tions were  passed;  the  first  dealing 
with  cases  where  shareholders  had 
applied  for  additional  shares,  which 
does  not  apply  to  this  case ;  and  the 
second  resolution  providing  that  the 
shares  remaining  undistributed  should 
be  allotted  according  to  the  discretion 
of  the  manager  and  the  two  private 
directors.  What  is  meant  by  the 
words  '  remaining  undistributed  ?'  Do 
they  comprise  the  forty  shares  now  in 
question  ?  It  appears  to  me  that  the}' 
do.  No  resolution  was  passed  with 
regard  to  those  shares,  and  there  was 
no  acceptance  by  the  board  of  direc- 
tors of  the  terms  proposed  by  j\Ir. 
Hoivard. 

"  Then  arises  the  question,  whether 
the  board  of  directors  had  power  to 
delegate  the  allotment  of  shares  to  the 
manager  and  two  private  directors.  I 
think  they  had  no  such  power,  and 
that  the  rule  ddcgatua  non  iwtest  ddc- 
(jare  applies.  Mr.  Howard  could  not 
have  filed  a  bill  for  specific  performance 
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L.  JJ.  The  official  liquidator  moyed  before  the  Lords  Justices  by  way 
1866      of  appeal  from  this  decision. 

^C™'       ^f^'-  ^^^^^^^  Q-^-^         ^^1'-  ^^^^^^^  ^01'        ^ffici^l  liquidator,  in 
'   support  of  the  appeal : — 

We  cannot  deny  that  Howard's  letter  of  the  7th  of  July  was  not 
an  acceptance  of  the  offer  of  shares,  but  involved  a  new  term ;  so 
that  acceptance  of  it  by  the  directors  was  necessary  to  create  a 
contract.  We  submit  with  confidence,  however,  that  the  directors, 
at  the  meeting  of  14th  of  July,  did  accept  Howard's  terms,  by 
acting  upon  his  proposal,  and  passing  a  resolution  for  the  allotment 
of  the  shares  which  remained  after  subtracting  a  mass  of  shares, 
among  which  those  applied  for  by  Howard  were  included.  The 
company  would  have  had  no  defence  to  a  bill  by  Howard  for 
specific  performance.  His  letter  was  registered,  and  a  memorandum 
made  against  it  in  the  book,  "  accepted  for  February."  The  Yice- 
Chancellor  seems  to  have  considered  that  a  formal  resolution  of  the 
directors  was  necessary.  But  that,  we  submit,  is  not  the  case. 
The  case  resembles  Ex  ^arte  Barrett  (1). 


against  the  company  in  respect  to  these  dend  without  his  paying  interest,  the 

shares;  for  the  answer  to  such  a  bill  manager  and  private  directors  agreed 

would  have  been,  that  the  company  to  an  arrangement  contrary  to  the 

never  authorized  the  manager  and  the  terms  on  which  the  board  of  directors 

two  private  directors  to  allot  the  shares,  had  originally  resolved  that  the  shaves 

but  only  authorized  the  board  of  direc-  should  be  allotted.    It  is,  however,  not 

tors  to  do  so.  necessary  to  go  further  into  those  ques- 

"  Another  reason  may  be  suggested  tions,  because  for  the  reasons  I  first 

against  fixing  Mr.  Howard's  name  on  stated,  I  must  hold  that  the  board  of 

the  list  in  respect  of  these  forty  shares.  directors  did  not  accept  Mr.  Howard's 

If  he  had  simply  accepted  the  shares,  offer,  and  that  the  two  private  directors 

paying  for  them  in  October,  then  he  and  manager  had  no  power  to  accept 

was  to  be  entitled  to  a  quarter's  divi-  it ;  and,  therefore,  that  his  name  must 

dend,  and  if  he  paid  before  that  timCj  be  removed  from  the  list  in  respect  of 

he  would  have  been  allowed  interest ;  these  forty  shares, 
if,  then,  he  was  to  be  allowed  till  the        "The  costs  of  the  ofScial  liquidator 

following  February  to  pay  for  them,  will  be  paid  out  of  the  estate ;  but  as 

would  he  be  entitled  to  the  quarter's  Mr.  Hoiuard  is  a  debtor  to  the  bank 

dividend,  and  could  he  be  charged  for  unpaid  calls,  I  cannot  order  his 

with    interest    on  the  money  from  costs  to  be  paid  to  him ;  but  he  will  be 

October  to  February  ?  at  liberty  to  retain  them  out  of  what  is 

"  Here  is,  therefore,  a  term  left  due  from  him  to  the  bank." 
uncertain  in  the  alleged  contract;  or,        (1)  2  Dr.  &  Sm.  415;  3  De  G.  J.  & 

if  the  effect  was  to  give  him  the  divi-  S.  30. 
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.  Mr.  Osborne,  Q.C.,  and  Mr.  Bunting,  for  Howard : —  L.  JJ. 

There  was  no  acceptance,  and  so  no  contract,  as  in  AddinelTs  }^ 
Case  (1).    The  registration  of  Howard's  letter,  which  is  talked  of,  HmvARD's 

was  nothing  but  an  entry  of  it  in  a  letter-book,  and  such  entry  had   

nothing  to  do  with  the  allotment  of  shares.  There  is  no  evidence 
that  the  directors  even  knew  of  the  terms  introduced  by  Howard, 
If  they  had  proceeded  to  give  directions  as  to  the  allotment  of  the 
remaining  shares,  after  specifically  excepting  his,  there  might  have 
been  some  ground  for  contending  that  they  had  by  implication 
made  an  allotment  to  him;  but  their  resolution  only  lays  down 
a  principle,  and  is  expressed  so  generally,  that  it  cannot  be  made 
out  from  it  whether  they  treated  the  shares  applied  for  by  him  as 
having  been  allotted  or  not.  The  manager  and  private  directors 
had  no  valid  authority  to  allot. 

;  Mr.  Cotton,  in  reply. 


July  10.    SiK  G.  J.  TuRNEE.  L.  J.  :— 

My  opinion  in  this  case  agrees  with  that  of  the  Vice-Chancellor^ 
for  the  following  reasons.  It  was  not  denied,  nor  could  it  be  denied, 
that  the  answer  of  Cooper  Howard  to  the  offer  made  to  him  by  the 
directors,  of  a  portion  of  the  unissued  shares,  was  conditional  upon 
the  acceptance  by  the  directors  of  the  new  term  introduced  by  him, 
that  he  should  not  be  called  upon  for  payment  until  the  following 
February.  An  acceptance  by  the  directors  of  this  new  term  was, 
therefore,  necessary  to  complete  the  contract.  The  question  is. 
whether  there  was  any  such  acceptance  on  their  part.  It  was  not 
pretended  that  there  was,  unless  the  resolution  of  the  14th  of  July, 
1864,  amounted  to  such  an  acceptance ;  and  I  am  of  opinion  that 
it  did  not.  That  resolution  dealt  with  a  wholly  different  subject, 
the  distribution  of  so  many  of  the  unissued  shares  as  remained 
after  the  answers  had  been  returned  to  the  first  offer  made  by  the 
directors.  It  neither  affirmed  nor  disaffirmed  those  answers,  nor, 
except  in  this  particular  case,  was  there  any  need  for  such  affirm- 
ance or  disaffirmance,  foi",  except  in  this  particular  case,  the  con- 

(1)  Law  Ilcp.  1  Eq.  225. 
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L.  JJ.      tract  was  either  complete,  or  was  negatived  by  those  answers.  If, 
1866      indeed,  it  could  have  been  shewn  that  this  resolution  could  not 
Howaed's  effect  without  the  forty  shares  in  question  being  reckoned  as 

^ASE.  shares  which  had  been  accepted,  it  might,  by  necessary  inference, 
have  been  held  to  operate  as  an  acceptance  of  the  conditional  offer 
which  Coo^per  Howard  had  made ;  but  it  is  plain  that  this  was  not 
the  case,  for  the  resolution  would  apply  to  all  the  shares  which 
were  not  reached  by  the  first  offer,  including  those  which  were 
declined.  The  true  state  of  the  case,  therefore,  is  this,  either  that 
the  resolution  did  not  at  all  apply  to  these  forty  shares,  or  that  if 
it  at  all  applied  to  them,  they  fell  within  the  class  of  undistributed 
shares  to  which  the  latter  part  of  the  resolution  refers ;  and  in 
either  of  these  views  the  opinion  of  the  Vice-Chancellor  seems  to 
me  to  be  right — in  the  one  case,  because  there  was  no  acceptance 
of  the  new  terms;  and  in  the  other,  because  the  delegation  of 
authority  was  unwarranted.  The  case  is  more  strong  against  the 
Appellant,  because  the  onus  of  proving  the  acceptance  of  the  new 
term  introduced  by  Cooler  Howard's  offer  rested,  as  I  apprehend, 
upon  him.  This  appeal,  therefore,  must  be  dismissed.  The 
official  manager  must  take  his  costs  out  of  the  estate,  and  Cooler 
Howard's  costs  must  be  dealt  with  as  the  Vice-Chancellor  dealt 
with  his  costs  of  the  original  hearing. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 
I  do  not  dissent. 

Solicitors  for  Mr.  Howard :  Messrs.  Stuart  &  Massey. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Freshfields  & 
Newman. 
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In  re  EOLLING  STOCK  COMPANY  OF  IKELANl).         '  •  ' 

1866 

SHACKLEFOKD'S  CASE.  -v^ 

July  19. 

Company — Winding-up — Contrihidory — Conditional  Application  for  kliares. 

S.,  a  railway  carriage  builder,  had  an  interview  with  the  secretaiy  of  a 
company  which  had  just  been  formed  for  dealing  in  carriages,  as  to  S.  taking 
shares,  and  paying  the  calls  in  rolling  stock.  He  then  sent  in  an  application 
requesting  the  directors  to  allot  him  2000  shares,  all  future  calls  to  he  paid 
"  in  rolhng  stock,  as  arranged."  The  directors  returned  no  answer,  but  put 
his  name  on  the  register  of  shareholders  for  2000  shares.  He  never  received 
notices,  nor  was  treated  as  a  shareholder : — 

Held,  affirming  the  decision  of  Wood,  Y.C.,  that  there  was  no  concluded 
contract  by  S.  to  take  shares,  and  that  he  was  not  a  contributory. 

This  was  a  motion,  by  way  of  appeal  from  an  order  of  Vice- 
Chancellor  Wood  removing  the  name  of  Mr.  ShacJcIeford  from 
the  list  of  contributories  of  the  Boiling  Stock  Company  of  Ireland, 
Limited. 

The  company  was  formed  in  the  year  1862,  its  object  being 
"  the  building,  repairing,  purchasing,  and  selling  of  engines,  tools, 
railway  and  other  carriages,  and  waggons  of  all  descriptions,  and 
letting  on  lease,  and  hiring  the  same  to  railway  companies, 
freighters,  and  others,  in  Ireland  and  elsewhere."  The  capital  was 
£200,000,  in  20,000  shares  of  £10  each.  According  to  the 
prospectus  which  was  issued  £1  per  share  was  to  be  paid  on  appli- 
cation, and  £1  more  per  share  on  allotment. 

On  the  26th  of  July,  1862,  before  the  company  was  registered, 
Mr.^  ShacJdeford,  the  principal  partner  in  a  firm  of  railway  carriage 
and  rolling  stock  manufacturers,  having  seen  a  prospectus  of  the 
company,  wrote  to  the  directors  as  follows : 

"  I  have  read  the  prospectus  of  your  company  with  much  satis- 
faction, and  think  the  opening  for  a  successful  business  is  guaran- 
teed by  tlie  influence  your  board  will  command  among  railway 
interests.  I  am  prepared  to  send  in  my  application  for  2000 
shares,  accompanied  by  a  cheque  for  £2000,  upon  your  assuring 
me  that  you  a\  ill  use  your  best  endeavours  to  give  our  firm  the 
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L.  JJ.      contract  for  supplying  rolling  stock,  and  undertaking  that  in  the 
1866      event  of  such  an  arrangement  not  being  carried  out,  the  shares 

SHACM.E-    shall  not  be  allotted  to  me,  and  the  deposit  consequently  returned." 

ford's 

Case.  After  this,  Mr.  ShacMeford,  as  he  deposed  in  an  affidavit  which 
was  not  contradicted,  had  an  interview  with  the  secretary  and 
others  engaged  in  promoting  the  company ;  and  arranged  with  the 
secretary  to  take  shares  if  he  or  his  firm  was  or  were  employed  to 
build  carriages  for  the  company ;  and,  at  length,  he  agreed  to  take 
2000  shares  on  the  condition  that  all  further  payments  on  the 
shares  beyond  the  £1  payable  on  application  should  be  paid  in 
rolling  stock,  and  not  in  cash.  This  arrangement  was  made 
verbally  with  the  secretary. 

The  company  was  registered  on  the  7th  of  August,  1862. 

On  the  22nd  of  August,  before  sending  in  his  application  for 
shares,  Mr.  ShacMeford  received  the  following  letter  from  the 
secretary,  dated  on  that  day : 

"  At  our  board  to-day  the  question  of  your  sending  in  an  appli- 
cation for  2000  shares  was  discussed,  and  it  was  decided  that  if 
you  did  so,  you  should  have  the  first  contracts  of  the  company, 
and  that  all  calls  made  shall  be  placed  to  your  account  with  the 
company,  instead  of  your  being  called  to  pay  up  on  them." 

There  did  n,ot  appear  on  the  books  of  the  company  any  record  of 
the  above  arrangement  except  the  last  mentioned  letter,  and  the 
appli-cation  for  shares  mentioned  below ;  nor  did  it  appear  on  the 
books  that  any  meeting  of  directors  was  held  on  the  22nd  of 
August ;  nor  that  any  such  resolution  as  mentioned  in  the  secre- 
tary's letter  was  ever  come  to  by  the  directors. 
.  On  the  same  22nd  of  August,  1862,  Mr.  ShacMeford,  after 
receiving  the  secretary's  letter,  sent  in  the  following  application  : — 

"  Gentlemen, — Having  paid  £2000  to  your  bankers,  I  request  that 
you  will  allot  me  2000  shares  in  The  Boiling  Stock  Company  of  Ire- 
land, Limited,  or  any  less  number,  which  I  hereby  agree  to  accept, 
and  to  pay  the  further  sum  of  £1  per  share  on  the  number  allotted 
to  me,  and  all  future  calls  when  required,  value  in  rolling  stoch  as 
arranged  ;  and  I  further  authorize  and  empower  you  to  insert  my 
name  in  the  register  of  shareholders  of  the  company  for  the 
number  of  shares  that  may  be  allotted  to  me." 
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No  answer  was  received  to  this  application.    The  shares  iu  the      L.  JJ. 
company  were  allotted  in  August,  1862 ;  and  Mr.  ShacMeford's  1866 
name  was  inserted  in  the  register  of  members  for  2000  shares,  but  Shackle- 
he  never  received  any  notice  of  allotment  ;  the  company  never  ^case^ 

applied  for  the  £1  per  share  payable  on  allotment;  a  further  call   

of  £1  per  share  was  made  in  the  same  year,  but  no  notice  of  it  was 
given  to  Mr.  Shaehleforcl,  nor  was  he  ever  employed  to  provide 
rolling  stock  for  the  company. 

In  October,  1862,  an  agreement  for  an  amalgamation  with  The 
General  Boiling  Stock  Company,  Limited,  was  come  to ;  and  on 
the  26th  of  that  month  Mr.  ShacMeford  received  a  notice  of  a 
meeting  of  the  shareholders  in  the  amalgamated  companies,  to  be 
held  for  the  purpose  of  changing  the  name  of  the  company. 
Mr.  ShacMeford  then  wrote  to  the  solicitor  of  the  company  as 
follows : — 

"  I  understand  that  The  Boiling  StocJc  Comjpany  of  Ireland  has 
amalgamated  with  The  General  Boiling  Stock  Company,  and  shall 
feel  much  obliged  by  your  informing  me  whether  this  is  likely  to 
prevent  the  arrangement  made  with  me  as  regards  the  supply  of  roll- 
ing stock  being  carried  out ;  as,  if  so,  I  must  apply  for  repayment 
of  the  amount  of  the  deposit  on  the  shares  I  have  taken  in  the 
company." 

Some  correspondence  took  place,  which  did  not  lead  to  any 
satisfactory  result.  In  June,  1863,  a  different  agreement  for  the 
amalgamation  of  the  two  companies  was  come  to ;  and  in  the 
same  month,  Mr.  ShacMeford  received  a  notice,  informing  him  that 
a  meeting  of  shareholders  was  about  to  be  held  to  confirm  the 
amalgamation ;  and  that  for  the  purpose  of  effectuating  it  The 
Boiling  Stock  Company  of  Ireland  was  to  be  wound  up  voluntarily ; 
and  that  the  shareliolclcrs  in  that  company  might  either  receive 
shares  in  the  now  company,  or  the  value  of  their  shares  in  cash.  . 

Mr.  ShacMeford  wrote  back,  consenting  to  accept  cash,  and  th(^ 
sum  of  £2000  was  thereupon  paid  to  him.  He  had  never  attended 
any  meeting  of  shareholders,  nor  received  any  dividend,  nor  acted 
or  been  treated  as  a  shareholder,  furtlier  than  as  above  mentioned. 
He  never  made  any  transfer  or  surrender  of  shares. 

Subsequently,  the  company  was  ordered  to  be  wound  up,  on  tlie 
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L.  JJ.     petition  of  a  creditor  who  became  such  before  the  amalgamation ; 
1866       and  the  question  whether  Mr.  ShacJdeford  ought  to  be  on  the  list 
Shackle-    of  contributories  was  decided  in  the  negative  by  Yice-Chancellor 
Wood  (1).    From  this  decision  the  official  liquidator  appealed. 


FOKD  S 

Case. 


(1)  The  Vice-Chancellor's  judgment 
was  as  follows : — 

"  I  think  that  this  case  must  turn 
upon  the  question  whether  there  was 
ever  a  complete  contract  between  Mr, 
ShacMeford  and  the  company  that  he 
should  become  a  shareholder.  If  a  per- 
son simply  applies  for  shares,  and  shares 
are  allotted  to  him,  the  application  and 
allotment  constitute  a  complete  con- 
tract, even  though  the  allotment  be 
not  communicated  to  him:  JBloxani's 
CaseXSS  Beav.  529 ;  12  W.  E.  995,L.  J.). 
But  to  have  this  effect,  the  allotment 
must  be  an  acceptance  of  the  applica- 
tion according  to  its  terms.  Here  Mr. 
ShacJcIeford's  offer  was  to  take  shares ' 
on  the  terms  of  paying  the  calls,  except 
the  first  payment  of  £2000,  in  rolling 
stock,  and  not  in  ^money.  Assuming 
it  to  be^competent  to  the  company  to 
allot  shares  on  these  terms  (and  I  do 
not  know  that  there  would  be  any- 
thing ,  illegal  in  their  doing  so,  and 
entering  a  minute  as  to  the  terms  on 
Avhich  the  shares  were  to  be  held),  they 
were  at  liberty  to  accept  his  offer,  or 
not.  If  it  was  not  competent  to  them 
to  allot  shares  on  these  conditions,  they 
ought  to  have  informed  him  at  once 
that  the  thing  could  not  be  done.  If  it 
was  competent  to  them  to  make  such 
an  allotment,  they  might  either  decline 
his  offer,  or  allot  him  shares  upon  the 
conditions  of  that  offer,  in  which  latter 
case  there  would  have  been  a  complete 
contract ;  but  an  allotment  to  him 
simjMciter  was  no  acceptance  of  his 
qualified  offer.  The  authority  which 
he  gave  to  have  his  name  inserted  in 
the  register  of  shareholders  must  be 
read  as  subject  to  the  same  terms,  and 
shares  not  having  been  allotted  to  him 


on  those  terms,  I  think  he  never  was 
liable  to  become  a  shareholder" 

"  The  authorities,  though  none  of 
them  are  precisely  in  point,  appear  to 
me  in  a  great  degree  to  support  this 
view.  WoodfaWs  Case  (3  De  G.  & 
Sm.  63)  is  not  a  very  strong  authority, 
as  it  may  be  doubtful  how  far  such  a 
dealing  in  mere  scrip  could  impose  on 
Mr.  Wood/all  the  obligation  to  become 
a  shareholder;  but  so  far  as  this  case 
goes,  it  supports  the  view  I  have  taken. 
Wood's  Case  (3  De  G.  &  J.  85)  is  more 
nearly  in  point,  and  is  in  substance  very 
similar  to  the  present,  though  different 
in  form.  Davidson's  Case  (3  De  G.  & 
Sm.  21)  went  upon  fraud,  Davidson 
having  allowed  his  name  to  be  placed  on 
the  list,  and  remain  there  for  a  number 
of  years,  for  the  purpose  of  tempting 
other  persons  to  become  shareholders. 
In  Woollaston's  Case  (4  De  Gr.  &  J.  437) 
there  was  no  condition  precedent, 
there  was  only  a  collateral  bargain,  the 
non-fulfilment  of  which  was  merely  a 
breach  of  contract,  for  which  Dr.  Wool- 
laston  might  have  a  remedy  against 
thpse  who  broke  it,  but  not  any  right 
on  that  ground  to  escape  from  the 
liabilities  of  a  shareholder.  In  the 
present  case  there  was  an  offer  to  take 
shares  upon  certain  terms,  which  was 
met  by  an  allotment  simpliciter  to  the 
applicant,  and  by  putting  his  name 
sim;pliciter  on  the  list  of  shareholders.. 
This  was  no  acceptance  of  his  offer. 
He  had  a  right  to  suppose  that  the 
shares  were  given  to  him  on  his  own 
terms.  He  never  sold  them  or  dealt 
with  them,  nor  acted  as  a  shareholder. 
On  the  breaking  up  of  the  company,  he 
merely  received  his  money  back,  which 
was  quite  consistent  witli  his  never 
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was  any  conchidcd  agrocment  for  him  to  (3)  24  Bcav.  039. 

become  a  sharohoklcr ;  and  the  list  must  (4)  23  l>cav.  5GS  j   1  Do  G.  &  J. 

be  amended  by  striking  out  his  name.''  372, 
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Mr.  6r.  M.  Giffard,  Q.C.,  and  Mr.  Lindley,  for  the  appeal  motion  : —      L.  JJ. 

1866 

Looking  at  sections  23,  38,  74,  of  the  Comjpanies  Act,  1862,  a 
person  who  has  agreed  to  take  shares,  and  whose  name  is  on  the  ^fok^ 
register  of  shareholders,  is  a  contributory.  Had  the  case  rested  on 
the  letter  of  July,  it  would  have  stood  very  differently ;  it  would 
then  have  been  more  like  Wood's  Case  (1)  ;  it  might  have  been 
argued  that  there  was  an  agreement  to  take  shares  subject  to  a 
condition  precedent  which  was  never  complied  with.  Here  it 
is  plain  that  ShacMeford  agreed  to  take  shares ;  there  was  only 
a  collateral  agreement  that  he  should  pay  the  calls  in  a  particular 
way.  Suppose  he  had  been  sued  for  calls,  what  defence  would  he 
have  had  ?  He  had  agreed  to  pay,  and  the  agreement  that  he 
should  pay  in  rolling  stock  would  not  be  a  defence  to  an  action, 
nor  give  a  right  to  an  injunction,  but  would  only  give  a  right  of 
set-off.  To  hold  that  the  agreement  was  for  a  set-off  will  give  it 
a  reasonable  meaning ;  for  it  is  clearly  implied  in  section  101  of  • 
the  Companies  Act,  that  a  shareholder  has  no  right  ,  of  set-off  in  the 
case  of  a  limited  company  ;  and  an  express  contract  for  a  right  of 
set-off  was,  therefore,  useful.  That  no  notice  of  allotment  was 
given  to  Mr.  ShacMeford  is  not  material :  Bloxams  Case  (2) ; 
even  on  the  supposition  that  ShacMeford's  letter  of  the  22nd  of 
August  was  a  proposal ;  but  it  is  clear  that  it  was  a  written  acces- 
sion to  terms  previously  arranged  with  the  company,  so  that  upon 
its  being  written  and  sent  the  contract  was  complete.  The 
appearance  of  ShacMeford's  name  on  the  register,  Avhere  he  autho- 
rized it  to  be  placed,  has  influenced  the  public,  and  other  persons 
have  become  shareholders  and  creditors  on  the  faith  of  his  being  a 
shareholder.  That  the  j)romoters  did  not  observe  their  bargain 
with  him  does  not  release  him  :  NicholTs  Case  (3) ;  BanielTs  Case  (4). 

Mr.  Bolt,  Q.C.,  and  Mr.  Graham  Eastings,  for  ShacJdeford : — 
The  questions  are,  were  our  terms  accepted,  and  if  they  wore 
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L.  J  J.  accepted,  did  the  company  perform  them.  We  say :  1.  That  there 
1866  never  was  a  contract  for  shares  at  all,  our  terms  never  having  been 
Shackle-  accepted.  2.  That  if  they  were  accepted  so  as  to  make  a  contract, 
our  agreement  to  take  shares  was  subject  to  a  condition  precedent 
which  has  never  been  performed.  It  has  been  argued  that  we  have 
no  defence  to  an  action  for  calls,  but  every  ground,  both  of  law  and 
equity,  is  open  to  us  here.  It  is  clear  that  ShacMeford's  letter  of 
the  22nd  of  August  was  an  offer  to  take  shares  on  certain  terms. 
A  question  has  been  raised,  whether  the  directors  had  power  to  agree 
to  such  terms  as  ShacMeford  proposed  ;  if  they  had,  which  probably 
they  had,  the  contract,  if  there  was  one,  was  entire,  and  cannot  be 
severed.  If  they  had  not,  then  if  they  accept  on  a  condition  with 
w^hich  they  cannot  lawfully  comply,  and  nothing  more  is  done,  the 
contract  is  void.  Here  all  that  was  done  was  that  ShacMeford' s 
name  was  put  on  the  register.  He  never  was  in  any  other  way 
recognised  as  a  shareholder.  Putting  him  on  the  register  was  no 
acceptance  of  his  terms,  for  it  was  making  him  liable  to  pay  in 
cash.  Bloxam's  Case  does  not  touch  the  present ;  where  a  simple 
application  is  made  for  shares  a  simple  allotment  without  more 
may  be  a  sufficient  accession  to  it,  but  a  simple  allotment  is  no 
answer  to  a  conditional  application.  ShacMeford's  receiving  back 
his  £2000  was  no  admission  that  he  was  a  shareholder ;  he  had  a 
right  to  receive  it  back  if  he  did  not  become  one.  The  argument 
that  other  persons  have  been  misled  by  seeing  ShacMeford' s  name 
on'  the  register  is  worthless ;  a  man  incurs  responsibility  by  au- 
thorizing the  use  of  his  name,  but  not  by  the  unauthorized  use  of 
it.  The  argument  begs  the  question  whether  there  was  any  authority 
to  put  his  name  on  the  register.  JDanielVs  Case  turned  on  there 
being  no  contract  at  all  as  to  non-liability,  because  Baniell  being  a 
director  could  not  make  such  a  bargain  with  himself.  WoodfaWs 
Case  (1),  Wood's  Case  (2),  are  for  us. 

Mr.  Giffard,  in  reply. 

SiK  J.  L.  Knight  Bruce,  LJ.  : — 

This  appeal  proceeds  on  the  notion  that  there  was  a  contract 
between  the  Company  and  the  Kespondent.    There  must  be  two 
(1)  3  De  G.  &  Sm.  63.  (2)  3  De  G.  &  J.  85. 
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parties  to  a  contract,  and  both  parties  must  agree  upon  one  set  of 
terms.  There  is,  in  my  opinion,  a  total  absence  of  evidence  that 
the  Company  and  the  Kespondent  here  ever  agreed  upon  one  set  of 
terms.  There  was,  in  point  of  fact,  as  it  appears  to  me,  clearly 
no  contract  at  all,  and  as  there  is  no  proof  of  a  contract  the  foun- 
dation of  the  case  brought  before  the  Yice-Chancellor  wholly  fails, 
and  the  Vice-Chancellor,  in  my  opinion,  had  no  option  but  to 
proceed  as  he  did,  and  I  think  his  judgment  should  be  affirmed.  , 

Sir  G.  J.  TuKNER,  L.J.  :— 

I  cannot  say  that  I  am  quite  so  clear  upon  the  point  as  my 
learned  brother  has  expressed  himself  to  be,  but  I  am  inclined  to 
think  that,  upon  the  whole,  the  judgment  of  the  Vice-Chancellor  is 
right,  and  for  these  reasons.  Mr.  Giffard  has  put  the  case  upon 
the  only  ground  on  which  it  could  be  put,  that  the  letter  of  Mr. 
ShacMeford  of  the  22nd  of  August,  1862,  was  an  acceptance  of  the 
terms  proposed  to  him,  on  the  part  of  the  company,  by  the  secre- 
tary's letter  of  the  same  date.  Now,  I  confess  I  cannot  arrive  at 
that  conclusion.  The  secretary's  letter  is  in  these  terms.  [His 
Lordship  read  the  secretary's  letter  of  the  22nd  of  August.]  The 
effect  of  that  letter  would  be,  as  I  understand  it,  that  if  orders  were 
given  by  the  company  to  Mr.  ShacMeford  to  a  less  extent  than  the 
amount  which  was  due  from  him  in  respect  of  the  calls,  he  would 
be  left  liable  to  the  company  for  the  difference  between  the 
amount  of  the  calls  and  the  amount  of  the  orders,  and  it  seems 
to  me  that  Mr.  ShacMeford' s  letter  in  answer,  if  I  may  so  treat  it, 
for  I  suppose  it  must  be  considered  as  a  letter  in  answer,  does  not 
at  all  agree  with  that  view.  [His  Lordship  read  the  letter.] 
Now,  I  understand  that  to  mean,  and  I  think — looking  to  the 
letter  of  the  26th  of  July,  and  to  the  intervie\V  which  took  place 
between  Mr.  ShacMeford  and  tlic  secretary  of  the  company,  between 
the  26th  of  July  and  the  22n(l  of  August — that  it  must  bo  con- 
sidered as  intended,  on  the  part  of  Mr.  ShacMeford,  to  express 
that  all  calls  were  to  be  satisfied  by  the  orders  which  wore  to  bo 
given  to  him  by  the  company,  and  not  merely  that  ho  >\as  to  be 
left  a  debtor  to  the  company  in  respect  of  any  excess  of  calls  on 
shares  beyond  the  orders  that  might  be  given.  Therefore,  it 
seems  to  me  that  there  was  a  variation  of  the  terms  expressed  by 
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L.  JJ.     Mr.  ShacMeford  in  his  letter  of  tlie  22nd  of  August,  from  the 
1866       terms  which  were  contained  in  the  secretary's  letter  of  the  same 
Shackle-    date,  and  that  that  variation-  required  acceptance  on  the  part  of 
^Ca8e  company. 

—  Then  with  reference  to  the  argument  that  has  been  so  strongly 

urged  by  Mr.  Giffard  on  the  part  of  th^  company,  as  to  Mr. 
ShacMeford' s  authority  to  the  company  to  place  his  name  upon 
the  register  of  shareholders,  I  think,  according  to  the  true 
meaning  of  the  letter  and  the  correspondence  taken  together,  it 
inust  be  considered  as  merely  giving  them  authority  to  put  his 
name  upon  the  register  on  the  terms  contained  in  his  letter,  which 
were,  that  on  the  shares  which  he  had  taken  in  the  Boiling  Stock 
Company  he  should  not  be  called  upon  to  pay  in  money. 

Upon  these  grounds  I  am  inclined  to  think  that  the  Vice-Chan- 
cellor's decision  is  right ;  but  as  it  is  unnecessary  for  me  to  give 
any  opinion  upon  the  case,  I  say  no  more  than  that  I  rather  incline 
to  his  view. 

Costs  of  both  parties  to  come  out  of  the  estate. 

Solicitor  for  Mr.  ShacMeford  :  Mr.  Vining. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Ashurst,  Morris^ 
&  Co, 


L.JJ.      ,     In  reEUSSIAN  (VYKSOUNSKY)  IRON  WORKS 
1866  COMPANY. 

ly  16,  17. 

  STEWART'S  CASE. 

Companies  Act,  1862,  s.  35 — Shareholder — Variance  hetiueen  Prosj)ectus  and 
Memorandum — Striking  Name  off  Register — Notice — Acquiescence. 

The  course  of  proceeding  under  tlie  35th  section  of  the  Companies  Act,. 
1862,  considered. 

Before  a  company  had  been  registered,  a  person  applied  for  shares  on  the 
faith  of  a  prospectus  stating  the  objects  of  the  company,  and  immediately 
after  its  registration  shares  were  allotted  to  him.  The  objects  of  the  com- 
pany, as  defined  by  the  memorandum  of  association,  extended  much  further 
than  the  prospectus  : — 

Held,  that  he  was  entitled  to  have  his  name  removed  from  the  register. 

The  company  was  registered  on  the  28th  of  April,  1865.   In  the  autumn 
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♦    the  committee  of  tlie  Stock  Exchange  refused  to  ap])oint  a  settling-day,  on       L.  JJ. 
the  ground  of  a  variance  between  the  prospectus  and  memorandum  in  a  point  IS6Q 
of  minor  importance.    /S.,  who  had  taken  shares  on  the  faith  of  the  prospec- 
tus,  attended  a  meeting  in  September,  held  for  the  purpose  of  correcting  this  ^^'^g^''^ 
variance : —  ' 

Held,  that  his  attending  this  meetiqg  was  not  a  sufficient  ground  for  fixing 
him  with  notice  of  the  more  important  variances  between  the  prospectus  and 
memorandum,  so  as  to  affect  his  rights  by  acquiescence,  he  positively  swearing 
that  he  did  not  know  of  those  variances,  and  had  never  seen  the  memorandum, 
or  had  any  acquaintance  with  its  contents,  till  May,  1866,  when  he  at  once 
repudiated  his  shares. 

XhIS  was  an  appeal  by  the  Bussian  (Vyksounshy)  Ironworlcs  Com- 
pany, Limited,  from  an  order  of  "Vice-Chancellor  Wood,  removing 
from  the  register  of  shareholders  of  the  company,  the  name  of  Mr. 
Stewart,  the  holder  of  twenty  shares,  on  the  ground  of  substantial 
variance  between  the  memorandum  of  association  and  the  pro- 
spectus on  the  faith  of  which  the  applicant  took  his  shares. 

The  prospectus,  which  was  issued  some  time  before  the  regis- 
tration of  the  company,  defined  the  object  of  the  company  as 
follows : — 

"This  company  is  formed  for  the  purpose  of  acquiring  and 
extending  the  well-known  ironworks,  which  have  been  established 
and  in  successful  operation  for  a  long  period  at  Vuichsa,  in  B  ussian 

The  prospectus  then  proceeded  to  set  forth  the  advantages  of 
the  estate,  which  covered  an  area  of  405,000  English  acres,  and 
contained  35,000  inhabitants,  and  had  under  it  valuable  mines,  and 
upon  it  valuable  forests,  and  to  particularize  the  ^xovks  then  in 
operation  upon  it.    The  prospectus  then  proceeded  as  follows  : — 

"  The  price  at  which  the  company's  interest  in  the  property,  as 
defined  below,  has  been  conditionally  acquired,  is  the  sum  of  £60,000, 
in  addition  to  which  an  estimated  sum  of  £35,000  will  be  required 
to  pay  off  existing  charges  on  the  property,  and  it  is  calculated 
that  the  sum  of  £70,000  will  bo  required  for  working  capital, 
making  together  £105,000,  which  is  tlie  whole  amount  proposed  to 
be  called  up." 

The  prospectus  then  went  on  to  shew  what  the  rate  of  profit  at 
present  was,  and  to  state  that  by  arrangement  with  the  proprietors, 
and  hypothecation  or  mortgage  to  the  company  of  their  reserved 
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L.  J  J.  interest  in  the  estate,  87,000  roubles  (£11,000),  being  about  7  per 
186G  cent,  per  annum  upon  the  whole  capital  proposed  to  be  called  up, 
Stewaet  s  was  guaranteed  to  be  first  paid  to  the  shareholders  of  the  company, 
and  that  of  the  surplus  profits  three-fifths  would  belong  to  the  pre- 
sent proprietors,  and  two-fifths  to  the  shareholders,  for  a  period  of 
thirty-seven  years,  being  the  duration  of  the  leasehold  interest  of 
the  company.   It  then  went  on — 

"  Thus  on  an  estimate  of  the  profits  at  the  present  time,  and 
without  considering  the  improvements  likely  to  result  from  an 
increase  of  capital,  a  dividend  of  about  £20  per  cent,  per  annum  is 
shewn  upon  the  capital  (£165,000)  required  to  be  called  up.  In 
the  above  estimate  no  account  has  been  taken  of  the  profits  upon 
the  manufacture  of  steam-engines,  boilers,  &c.,  and  it  is  anticipated 
that  by  the  introduction  of  further  capital,  and  the  development  of 
the  works,  the  returns  will  be  more  than  doubled. 

"It  is  intended  to  create  a  sinking  fund  for  the  purpose  of 
returning  to  the  shareholders,  at  the  expiration  of  the  thirty-seven 
years,  when  the  interest  of  the  company  will  cease,  the  whole 
amount  of  the  capital  called  up.  On  the  determination  of  the 
lease,  the  proprietors  bind  themselves  to  have  a  valuation  made  of 
all  the  property  above  ground,  and,  after  deducting  the  present 
value,  to  pay  to  the  company  one-half  of  the  difference  in  cash. 
Thus,  in  addition  to  receiving  a  highly  remunerative  dividend 
during  the  thirty-seven  years,  at  the  end  of  that  time  the  whole  of 
their  capital  will  be  returned  to  the  shareholders  with  a  consider- 
able bonus." 

The  remaining  parts  of  the  prospectus  need  not  be  referred  to  for 
the  purposes  of  the  present  question. 

On  the  22nd  of  April,  1865,  Mr.  Stewart,  having  seen  the  above 
prospectus,  applied  for  shares,  and  paid  a  deposit  of  £1  per  share. 

On  the  28th  of  April,  1865,  the  memorandum  and  articles  of  asso- 
ciation were  registered;  The  memorandum,  dated  the  26th  of 
April,  defined  the  objects  of  the  company  as  follows : — 

{a)  "  The  acquiring,  leasing,  and  working  iron  mines  and  works 
in  Bussia,  and  raising  all  iron  and  other  ore  and  minerals  to  be 
found  therein,  and  selling  or  otherwise  using,  disposing,  and  mak- 
ing a  profit  of  the  same. 
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(h)  "  Working  mines,  iron  works,  the  building  of  ships,  the  for-      L.  JJ. 
ging,  casting,  and  rolling  of  iron,  the  construction  of  wrought  and  1866 
cast-iron  work,  and  the  manufacture  of  all  kinds  of  engines  and   steayaet  & 
engineering  work.  ^^fff; 

(c)  "  The  acquiring  lands  in  Bussia,  and  the  erecting  of  all  build- 
ings thereon  necessary  for  any  of  the  objects  of  the  company,  and 
the  leasing,  letting,  sub-letting,  exchanging,  or  otherwise  disposing 
of  the  same,  or  of  any  of  the  mines,  pits,  or  quarries  of  the  said* 
company. 

{d)  "  The  borrowing  of  money,  and  the  issue  of  transferable  or 
other  bonds,  or  mortgage  debentures,  or  any  other  securities,  founded 
or  based  upon  all  or  any  of  the  real  or  personal  assets  or  credit  of 
the  company. 

{e)  "  And  generally  the  carrying  on  the  business,  and  the  trans- 
acting and  doing  of  all  such  matters  and  things  as  the  company 
may  from  time  to  time  consider  conducive  or  incidental  to  the 
above  objects,  or  any  of  them." 

On  the  29th  of  April,  1865,  twenty  shares  were  allotted  to  Mr. 
Stewart 

In  the  autumn  of  the  same  year,  the  committee  of  the  StocJc 
Exchange  refused  to  give  the  company  a  settling-day,  on  the  ground 
that  one  of  the  articles  of  association  gave  to  the  directors  a  power 
of  increasing  the  capital,  which  was  inconsistent  with  the  prospec- 
tus. In  consequence  of  this  refusal  to  appoint  a  settling-day,  an 
attempt  made  by  Mr.  Steivart  to  sell  his  shares  was  ineffectual. 
On  the  13th  of  September  a  meeting  of  the  company,  which  Mr. 
Stewart  attended,  was  held  for  the  purpose  of  rescinding  the 
objectionable  article,  and  substituting  a  clause  conformable  with 
the  prospectus. 

In  April,  1866,  a  committee  was  appointed  to  investigate  the 
affairs  of  tlie  company,  and  in  the  course  of  this  investigation  Mr. 
Stewart,  as  ho  deposed,  became,  on  the  oOth  of  IMay,  for  tlio  first 
time  acquainted  with  the  difference  between  the  prospectus  and 
the  memorandum  as  to  the  objects  of  the  company  ;  and  on  the  fol- 
lowing day  he  gave  notice  that  ho  repudiated  his  sliares.  Ho  sub- 
sequently applied,  \mdcv  tlie  oOth  section  of  the  Comi)anies  Act, 
1862,  to  have  his  nanu^  taken  off  the  register.     In  support  of  this 
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lie  deposed  that  he  had  never,  until  the  30th  of  May,  1866,  seen 
the  memorandum  or  articles  of  association,  or  known  or  heard  the 
same,  or  any  part  thereof,  read. 

On  the  28th  of  June,  1866,  Yice-Chancellor  Wood  made  an 
order  removing  the  name  of  Mr.  Stewart  from  the  register  (1). 


The  company  appealed. 

'  '  (1)  The  judgment  of  the  Vice-Chan- 
cellor  was  as  follows : — 

"  There  are  certainly  some  points  in 
this  case  which  require  a  great  deal  of 
consideration  ;  but,  on  the  whole,  I  am 
not  ahle  to  distinguish  it  from  Ship's 
Case.  I  think  it  is  very  important  that 
the  principle  on  which  the  decision  in 
that  case  proceeded  should  he  firmly 
adhered  to:  that  when  a  company  is 
established,  the  subscribers,  who  have 
been  induced  by  a  prospectus  to  join  it, 
must  be  taken  to  have  reposed  entire 
faith  in  those  who  have  the  conduct 
of  the  proceedings  relative  to  its  regis- 
tration, and  to  have  relied  on  their 
taking  care  that  the  contract  to  which 
the  subscribers  are  ultimately  made 
parties,  by  means  of  the  memorandum 
of  association,  is  the  same  contract  as 
that  referred  to  by  the  prospectus.  In 
other  words,  the  directors  cannot  be 
allowed  to  obtain  the  consent  of  a  man 
to  one  contract,  and  then,  without  his 
consent  or  knowledge,  to  substitute 
another  contract  in  lieu  of  it;  and  in 
order  to  bind  him  by  the  substituted 
contract  he  must  be  found  either  to 
have  had  actual  notice,  or,  as  in  the 
case  before  the  Master  of  the  Eolls, 
necessarily  implied  notice,  of  such  new 
contract. 

"  In  the  case  before  the  Master  of  the 
Eolls  matters  stood  thus  : — The  memo- 
randum of  association  was  materially 
at  variance  with  the  prospectus ;  but 
by  the  prospectus  (or  what  was  called 
the  prospectus,  for  probably  it  hardly 
deserved  that  name,  as  the  memo- 
randum and  articles  of  association  had 


been  actually  executed,  and,  therefore, 
the  person  who  engaged  himself  was 
engaging  himself  to  the  articles  of 
association)  the  intending  shareholder 
was  invited  to  become  a  shareholder  in 
a  company  existing  under  a  memoran- 
dum and  articles  of  association  already 
entered  into,  which  memorandum  and 
articles,  moreover,  he  could  see  by 
going  to  the  solicitor's  office,  though  I 
am  not  sure  that  this  last  circumstance 
is  material.  If  he  was  told  by  the  pros- 
pectus that  there  was  a  contract,  in 
which  he  was  invited  to  join,  then, 
although  the  nature  of  the  contract 
was  misstated  in  the  prospectus,  still 
as  the  contract  itself  was  in  existence, 
probably  the  Court  was  right  in  holding 
that  he  must  be  taken  to  have  known 
that  which  he  was  engaging  to  do. 

"  But  in  this  case  a  course  has  been 
taken  which  it  is  to  be  hoped  will  be- 
come antiquated,  namely,  that  of  send- 
ing out  the  prospectus  before  the  memo- 
randum of  association  is  registered.  I 
think  it  would  be  a  much  wiser  course 
for  all  persons  projecting  these  com- 
panies to  take  care  that  the  memoran- 
dum is  registered  first,  and  to  leave 
every  person  who  becomes  a  subscriber 
to  go  and  look  at  the  document  for 
himself;  but  if  they  do  not  do  that,  it 
is  their  duty,  as  was  held  in  SIn^''s 
Case,  to  take  care  that  in  the  memo- 
randum there  shall  be  no  departure 
in  substance  from  the  contract  to  which 
the  subscriber  has  given  his  consent. 
Unfortunately,  I  am  obliged  to  hold 
that  in  this  case  there  has  been  a 
material  departure  from  the  contract. 
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Sir  B.  Palmer,  Q.C.,  Mr.  RoU,  Q.C.,  Mr.  Waller,  and  Mr.  Druce,      L.  JJ. 
for  tlie  company : —  1866 

The  proceedings  were  improperly  taken  under  the  35th  section  ^'^^^^'^'^ 


I  am  not  desirous  of  throwing  out  that 
the  directors  have  acted  wilfully  in 
breach  of  the  prospectus;  the  case  in 
this  respect  differs  very  widely  from 
Ship^s  Case,  where  the  memorandum 
most  outrageously  departed  from  every- 
thing to  which  the  shareholder  had 
given  his  consent.  In  this  case,  by 
inadvertence  perhaps,  the  memoran- 
dum has  been  made  wider  than  the 
prospectus,  and,  consequently,  it  is  not 
that  which  the  subscriber  consented  to 
abide  by.  The  prospectus  being  for 
the  working  of  a  company  to  be  called 
the  Russian  (  Vylcsounshy)  Iron  Works, 
Limited,  the  intended  subscribers  are 
told  that  *  The  company  is  formed  for 
the  purpose  of  acquiring  and  extending 
the  well-known  ironworks  which  have 
been  established  and  in  successful 
operation  for  a  long  period  at  Vuiclcsa, 
in  Russia.^  No  doubt  they  are  told 
two  things — that  they  are  to  acquire, 
and  that  they  are  to  extend,  the  works ; 
and  I  think  the  Court  would  have 
given  to  the  memorandum  of  associa- 
tion very  large  latitude  in  reference  to 
that  word  extending,  in  order  that  the 
company  might  have  full  powers,  if 
necessity  arose,  of  acquiring  either 
adjacent  iron  works,  or  other  works 
immediately  connected  with  the  object 
in  hand,  provided  it  was  all  lonCi  fide 
for  the  purpose  of  extending  Ihc  opera- 
tions of  a  given  concern  which  they 
were  about  to  buy.  The  concern  is 
described  as  consisting  of  two  things — 
the  estate  which  produces  tlic  ore,  and 
on  which  the  nianufaciuro  of  iron  is 
conducted,  and  also  the  manufacture  of 
iron  for  sale,  in  its  various  forms,  in 
machinery,  engines,  steam-boats,  and 
any  other  objects  to  which  the  manu- 


facture of  iron  can  be  properly  applied. 
Probably,  if  the  case  had  rested  there, 
and  had  been  merely  that  of  a  company 
entitled  to  an  estate  in  fee  simple,  con- 
ducting their  business  on  a  given  spot 
with  a  given  capital,  it  might  be  legi- 
timate to  say,  that  if  it  was  found 
necessary  to  shift  the  trade  to  another 
spot,  the  company,  as  long  as  it  carried 
the  goodwill,  might  shift  it  for  the  pur- 
pose of  the  original  business.  But  the 
prospectus  is  much  more  definite  as 
to  the  estate,  and  as  to  the  character 
of  the  company,  and  the  .degree  of 
liability  to  which  any  person  who 
joined  it  would  commit  himself,  as  to 
the  duration  of  his  engagement,  and 
the  time  that  his  capital  would  be 
involved  in  the  work  in  hand,  because 
he  is  told  that  this  is  not  a  freehold 
estate,  but  that  they  have  got  a  lease- 
hold interest  for  thirty-seven  years, 
that  it  produces  such  and  such  profit, 
and  then,  after  describing  how  the 
profit  is  made  out,  it  is  said,  *it  is 
intended  to  create  a  sinking  fund  for 
the  purpose  of  returning  to  the  share- 
holders, at  the  expiration  of  the  thirty- 
seven  years,  when  the  interest  of  the 
company  will  cease,  the  whole  amount 
of  the  capital  called  up.  On  the 
determination  of  the  lease  the  pro- 
prietors bind  themselves  to  have  a 
valuation  made  of  all  the  property 
above  ground,  and,  after  deducting  the 
present  value,  to  pay  to  the  company 
one-half  of  the  diflerence  in  cash. 
Thus,  in  addition  to  receiving  a  highly- 
rennmerative  dividend  during  the 
thirty -seven  years,  at  the  end  of  that 
time  the  whole  of  their  capital  will  bo 
returned  to  the  shareholders,  with  a 
consitlerablc  bonus.'    Of  course,  a  sub- 
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L.  JJ.      of  the  Companies  Act,  1862  (1).    Under  that  section  the  Court  can 
1866       only  determine  whether  the  register  has  been  correctly  made 
Stewart's  out — whether  the  party  is  de  facto  a  shareholder.    It  was  not 
intended  to  be  a  substitute  for  a  suit  in  equity,  so  as  to  enable  a 


scriber  has  no  right  to  regard  all 
this  as  a  statement  of  facts :  it  is  a 
matter  of  speculation  whether  he  will 
have  his  capital  back;  but  he  has  a 
right  to  say,  '  The  thing  I  am  invited 
to  subscribe  to  is  this — we  take  a  lease- 
hold concern  for  thirty-seven  years, 
we  shall  do  our  best  to  extend  its 
business,  we  shall  extend  it  as  far  as 
we  can,  we  take  an  ample  latitude  as 
to  that,  but,  having  worked  it  for 
thirty-seven  years,  we  shall  wind  up 
the  concern,  and  each  shareholder  will 
have  his  capital  returned  to  him.'  The 


return  of  the  capital  is  a  matter  of  specu- 
lation, of  course ;  but  there  is  'no  specu- 
lation as  to  the  time  of  the  duration  of 
the  concern.  It  appears  to  me  that  the 
company  could  not,  on  that  prospectus, 
bind  this  gentleman  to  do  anything 
more  than  to  be  a  member  of  a  com- 
pany formed  on  this  estate,  held  for  the 
term  of  thirty-seven  years — it  might 
be  less,  but  it  could  not  be  more — for 
they  do  not  state  that  the  company  is 
to  take  any  power  to  renew  the  lease, 
or  anything  of  the  kind.  They  are  to 
take  that  property  and  work  it,  make 


(1)  25  &  26  Vict.  c.  89.  The  sec- 
tion is  as  follows  : — 

"  If  the  name  of  any  person  is,  with- 
out sufficient  cause,  entered  in  or  omit- 
ted from  the  register  of  members  of 
any  company  under  this  Act,  or  if 
default  is  made,  or  unnecessary  delay 
takes  place,  in  entering  on  the  register 
the  fact  of  any  person  having  ceased  to 
be  a  member  of  the  company,  the 
person  or  member  aggrieved,  or  any 
member  of  the  company,  or  the  com- 
pany itself,  may,  as  respects  companies 
registered  in  England  or  Ireland,  by 
motion  in  any  of  Her  Majesty's  su- 
perior courts  of  law  or  equity,  or  by 
application  to  a  Judge  sitting  in  Cham- 
bers, or  to  the  Vice-Warden  of  the 
Stannaries,  in  the  case  of  companies 
subject  to  his  jurisdiction,  and  as  re- 
spects companies  registered  in  Scotland, 
by  summary  petition  to  the  Court  of 
Session,  or  in  such  other  manner  as  the 
said  Courts  may  direct,  aj^ply  for  an 
order  of  the  Court  that  the  register  may 
be  rectified ;  and  the  Court  may  either 
refuse  such  application,  with  or  without 


costs,  to  be  paid  by  the  applicant,  or  it 
may,  if  satisfied  of  the  justice  of  the 
case,  make  an  order  for  the  rectification 
of  the  register,  and  may  direct  the  com- 
pany to  pay  all  the  costs  of  such  motion, 
application,  or  petition,  and  any 
damages  the  party  aggrieved  may  have 
sustained.  The  Court  may,  in  any 
proceeding  under  this  section,  decide  on 
any  question  relating  to  the  title  of  any 
person  who  is  a  party  to  such  proceed- 
ing to  have  his  name  entered  in,  or 
omitted  from  the  register,  whether 
such  question  arises  between  two  or 
more  members,  or  alleged  members,  or 
between  any  members  or  alleged  mem- 
bers and  the  company,  and  generally 
the  Court  may  in  any  such  proceeding 
decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the 
rectification  of  the  register;  provided 
that  the  Court,  if  a  Court  of  common 
law,  may  direct  an  issue  to  be  tried,  in 
which  any  question  of  law  may  be 
raised,  and  a  writ  of  error  or  appeal,  in 
the  manner  directed  by  the  Common 
Law  Procedure  Act,  1854,  shall  lie. 
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shareholder  to  try  his  right  to  rescind  his  contract  with  the      L.  JJ. 
company :  Ex  jparte  Briggs  (1). 

There  was  no  variance  in  substance  between  the  prospectus  and  Stewart's 
the  articles  of  association.    The  prospectus  states  that  the  company 


the  best  of  it  they  can  for  thirty-seven 
years,  and  at  the  end  of  that  time 
divide  the  whole  capital. 

"  Then,  after  this,  the  objects  of  the 
association,  as  defined  by  the  memoran- 
dum,   are    these  —  '  The  acquiring, 
leasing,  and  working  iron  mines  and 
works  in  Russia,  and  raising  all  iron 
and  other  ore  and  minerals  to  be  found 
therein,  and  selling,  or  otherwise  using, 
disposing,  and  making  a  profit  of  the 
same."    It  is  true  that  the  heading, 
the  name  of  the  company,  is,  '  The 
Russian    (^Vyhsounshy)    Iron  Worhs 
iJomjpany,''  which  shews  that  the  car- 
rying on  those  particular  works  was 
regarded  as  the  primary  object,  but 
the  memorandum  does  not  say  the 
acquiring,  leasing,  and  working  of  the 
said  iron  works  or  certain  other  works 
in  Russia^  but,  largely  and  generally, 
*  iron  mines  and  works  in  Russia,  and 
raising  all  iron  and  other  ore  and 
minerals.'    Now,  no  doubt  there  are  a 
great  many  shareholders  who  have 
never  seen  the  prospectus  at  all,  but 
have  taken  their  shares  on  the  faith  of 
the  memorandum  of  association ;  and 
persons  in  that  condition  have  a  right 
to  say,  '  I  subscribed  to  a  work  of  a 
large  character,  I  wish  to  have  a  large 
field  of  operation,'  and  thq,  directors 
having  that  mind,  or  a  majority  of  the 
company  having  that  mind,  how  could 
the  Court  prevent  them  from  carrying 
out  the  object  here  referred  to  ?  Sup- 
pose that  after  taking  the  405,000 
acres,  which  is  about  the  size  of  one  of 
our  large  English  counties,  thoy  took  a 
property  as  largo  at  the  other  end  of 


Russia,  1000  miles  off,  how  could 
their  doing  so  be  prevented  under  this 
memorandum  of  association?  If  that 
be  so,  this  gentleman,  who  has  not 
subscribed  to  anything  of  the  kind,  has 
a  right  to  say  that  the  contract  is  far 
larger  than  anything  he  entered  into. 
It  all  turns,  as  it  seems  to  me,  on  the 
first  purpose  '  a,'  and  if  that  clause  had 
been  confined  to  '  the  acquiring,  leasing, 
and  working  iron  mines  and  works 
called  the  Vyksounshy  Works  in  Russia, 
and  raising  all  iron  and  other  ore,  &c.,' 
the  other  clauses  might  be  so  read  with 
reference  to  it,  as  to  keep  the  memoran- 
dum within  the  boiinds  of  the  pro- 
spectus ;  but  as  it  stands,  the  only  con- 
finement you  can  give  at  the  most  is 
Russia,  The  company  may  work  any 
mines  in  Russia — may  have  any  iron 
works  in  Russia — may  have  any  build- 
ing of  ships  in  Russia — may  have  any 
quantity  of  cast  iron  and  engineering 
works  in  Russia.  That  is  very  much 
larger  than  anything  to  be  found  in 
the  prospectus.  The  prospectus  is  all 
founded  upon  the  hope  and  expectation 
of  the  return  from  this  particular  mine, 
and  upon  the  design  that,  in  thirty- 
seven  years,  the  capital  will  be  returned 
back  in  the  way  which  the  prospectus 
described.  I  cannot  feel  any  doubt, 
whatever  may  have  been  the  intention 
of  the  directors,  that  this  gentleman 
has  had  substituted  for  him  a  contract 
to' which  he  had  not  given  his  consent, 
and  so  far  this  case  is  brought  within 
Shijys  Case. 

"  The  only  difficulty  I  have  felt  is  how 
far  tliis  gentleman  may  be  consideved 
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L.  JJ.      was  established  for  extending  the  ironworks,  as  well  as  for  working* 
them  as  they  then  existed.    It  was  intended  that  there  should  be 
Stewart's   a  reasonable  latitude,  and  the  acquisition  of  adjoining  mines  would 
°      be  clearly  within  its  object.    But  allowing  that  the  articles  were 


to  have  gone  on  after  lie  was,  or  ought  to 
be  deemed  to  have  been,  affected  with 
notice  of  the  enlarged  memorandum  of 
association.  It  is  quite  clear  that,  up 
to  the  notice  of  the  meeting  in  Sep- 
tember last,  he  had  no  notice  at  all  of 
it.  In  his  first  afiSdavit  he  certainly 
went  a  good  deal  too  far,  which  made 
me  more  anxious  to  hear  the  reply,  for 
I  could  not  help  feeling  a  certain  degree 
of  misgiving  as  to  placing  any  con- 
fidence in  his  denial  of  all  notice,  after 
his  stating  that  he  had  never  at  any 
time  seen  the  memorandum  or  articles 
of  association,  nor  heard  the  same,  or 
any  part  thereof,  read  until  the  30th 
of  May  last,  when  it  turned  out  that, 
on  his  being  summoned  to  a  meeting 
in  September  of  last  year,  there  was  a 
particular  notice  given  to  him  that  the 
Stock  Exchange  objected  to  an  article 
as  to  capital  as  not  being  in  compliance 
with  the  prospectus,  and  he  was  invited 
to  attend,  and  did  attend,  that  meeting 
for  the  purpose  of  varying  that  article, 
after  which  it  was  a  strong  thing  to  say 
he  had  never  heard  or  known  of  the 
articles,  or  any  part  thereof,  or  heard 
them  read.  Of  course,  it  was  for  the 
other  side  to  prove  the  notice  to  himj 
and,  if  I  could  have  found  anything 
that  could  fairly  lead  me  to  the  con- 
clusion that  he  was  affected  with  that 
notice,  the  mode  in  which  he  frames 
that  affidavit  would  have  led  me  to 
lean  considerably  against  his  denial. 
But  the  more  I  consider  the  case,  the 
more  I  am  satisfied  that  he  did  not 
know  of  the  enlargement  of  the  objects 
of  the  association.  The  observation  of 
Mr.  Giffard  is  just :  that  when  he  was 
summoned  because  the  8toch  Exchange 


objected  to  a  particular  article  relative 
to  increase  of  capital  as  not  being  in 
conformity  with  the  prospectus,  he, 
having  up  to  that  time  no  knowledge 
of  the  enlarged  objects  of  the  associa- 
tion, would,  if  he  reasoned  about  the 
matter,  naturally  say,  '^s  the  Stock 
Exchange  are  so  extremely  particular 
about  this  comparatively  minute  point, 
I  cannot  suppose  that  the  memorandum 
and  articles  differ  in  any  important 
points  from  the  prospectus.'  In  these 
circumstances  I  cannot  hold  him  fixed 
with  notice  by  reason  of  his  attending 
that  meeting.  He  could  be  so  fixed 
only  on  the  ground  which  this  Court 
must  for  the  interests  of  mankind 
adopt,  that  where  a  person  receives 
information  sufficient  to  put  him  on 
inquiry,  he  is  to  be  declared  to  have 
the  information  to  which  such  inquiry, 
if  made,  would  have  led.  I  think  that 
what  passed  was  not  of  a  nature  to  put 
Mr.  Stewart  on  inquiry,  but  it  would 
rather  tend  to  blind  him  as  to  there 
being  any  other  and  larger  change  in 
the  objects  of  the  company  than  that 
to  which  the  objection  was  taken. 

"  That  being  so,  I  have  lastly  to  con- 
sider the  question  of  acquiescence,  and 
whether  Mr.  Stewart  has  done  anything 
that  disentitles  him  to  object  to  the  vari- 
ance between  the  prospectus  and  the 
memorandum  of  association.  Although 
you  cannot  fix  a  man  with  a  contract  dif- 
ferent from  that  into  which  he  intended 
to  enter  on  the  mere  ground  of  delay, 
until  you  have  brought  home  to  him 
the  fact  that  he  was  aware  there  was 
some  such  change  in  the  contract,  still 
he  may  have  done  such  acts  as  to  em- 
barrass the  company,  and  to  affect  his 
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too  wide,  Mr.  Stewart  has  lost  his  right  of  objection  by  his  acqui-  l.  jj. 

escence.    He  states  in  his  affidavit,  that  he  had  not  read  the  1866 

articles  of  association  till  the  30th  of  May,  1866,  but  he  had  con-  t^^npE^^T's 

structive  notice  of  them.  He  had  paid  his  deposit,  and  attempted  Case. 
to  sell  his  shares.  He  had  also  actual  notice,  for  he  attended  the 
meeting  on  the  13th  of  September,  1865,  which  was  held  for  the 
purpose  of  altering  an  article  which  was  objected  to  as  not  being 
in  conformity  with  the  prospectus :  Hutton  v.  Soarborougli  Cliff 
Hotel  Com^pany  (1). 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  /.  Naj)ier  Higgins,  for  Mr. 
Stewart : — 

There  are  numerous  cases  in  which  the  35th  section  of  the 
Companies  Act,  1862,  has  been  made  use  of  for  determining  the 
equity  between  alleged  shareholders  and  the  company  :  Higg^ 
Case  (2) ;  Martins  Case  (3) ;  Los  Case  (4) ;  Bragintons  Case  (5) ; 
Ships  Case  (6).  The  last-mentioned  case  is  precisely  similar  to  the 
present. 

There  are  many  points  in  which  the  articles  of  association 
are  objectionable,  but  the  variation  on  which  the  Yice-Chancellor 
relied  is  conclusive.  The  prospectus  limited  the  adventure,  both 
in  the  estate  to  be  purchased  and  the  duration  of  the  enterprise,  both 
of  which  are  extended  by  the  articles.  Without  notice  there  can 
be  no  acquiescence,  and  there  can  be  no  constructive  notice  in  such 


co-shareholders,  or  others  who  do  not  rights  and  interests  of  third  parties,  so 

stand  in  the  position  of  directors,  and  as  to  preclude  him  from  relief;  and 

arc  in  noway  responsible  for  his  having  although  one  may  have  misgivings,' in 

hecn  misled.    If  you  find  he  has  done  a  case  of  this  kind,  when  there  is  such 

such  acts,  he  is  bound,  and  he  has  only  an  affidavit  as  that  first  made  by  him, 

himself  to  blame,  because  he  did  not  yet  there  is  nothing  brought  home  to 

make    inquiry  before  he  -committed  him  by  which  I  can  hold  him  as  having 

himself  to  the  company.   For  instance,  had  notice  of  the  departure  from  the 

the  receiving  of  dividends  might  be  prospectus;  I  must,  therefore,  relieve 

one  of  such  acts.    But  all  I  'find  is,  him,  and  make  the  same  order  as  was 

that  be  has  attempted  to  sell  his  shares ;  made  in  Ship's  Case."' 

he  has  not  sold  them,  he  has  not  (i)  13  w.  R.  574. 

parted  with  them,  and  ho  has  them  (2)  2  11.  &:  M.  G57. 

still.    The  company  is  not  the  worse,  (3)  Ibid.  GG9. 

and  nobody  else  is  the  worse,  for  any-  (4)  13  W.  R.  SS3. 

thing  he  has  done,  and,  therefore,  ho  (5)  12  L,  T.  (N.  S.)  259. 

has  not  embarrassed  his  casi^  with  the  (G)  2  D.  J.  ^.l-  S.  544. 

2  ;f  2  1 
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cases :  Ex  jparte  Marquis  of  Ahercorn  (1).  Mr.  Stewart  distinctly 
denies  notice  of  the  contents  of  the  articles.  The  meeting  in 
September,  1865,  was  held  for  the  purpose  of  considering  a  parti- 
™  ASE.^^  cular  clause  in  the  articles,  which  had  been  objected  to  by  the  com- 
mittee  of  the  Stock  Exchange,  and  he  might  well  conclude  that 
the  others  were  in  accordance  with  the  prospectus. 

Sir  B.  Palmer,  in  reply,  referred  to  Parhury^s  Case  (2) ;  NicoVs 
Case  (3) ;  Sheffield's  Case  (4). 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

My  view  of  the  case  is  immaterial,  or  scarcely  material,  as  the 
view  taken  by  my  learned  brother  agrees  substantially  with  that 
taken  by  the  Vice-Chancellor.  I  acknowledge  that  the  impression 
originally  made  on  my  mind  by  the  opening  of  Sir  B.  Palmer,  was 
rather  favourable  than  imfavourable  to  his  case.  As  the  discussion 
proceeded,  and  the  matter  was  more  opened,  my  impression  became 
less  favourable  to  Sir  B.  Palmers  case,  and  at  present  I  cannot 
say  that  I  see  my  way  to  differ  from  the  conclusion  of  the  Yice- 
Chancellor,  which  seems  to  me  warranted  by  principle  and  pre- 
cedent. I  apprehend,  therefore,  that  the  present  application  cannot 
succeed. 

Sir  Gr.  J.  Turner,  L.  J. : — 

I  also  agree  in  the  opinion  which  the  Yice-Chancellor  has  formed 
upon  this  case.  There  are  three  questions  raised.  1st.  Whether 
upon  the  construction  of  the  Act,  and  the  circumstances  of  this  case, 
the  Court  has  power  to  take  this  gentleman's  name  off  the 
register?  2nd.  Whether  there  was  such  a  variation  between  the 
prospectus  and  the  memorandum  of  association  as  to  furnish 
grounds  for  taking  the  name  off  the  register  ?  And  3rd.  Assuming 
those  two  points  to  be  in  favour  of  Mr.  Stewart,  whether  his  conduct 
has  been  such  as  to  deprive  him  of  the  right  to  come  to  this 
Court  to  be  relieved  by  having  his  name  removed  from  the  register  ? 

Now,  as  regards  the  first  point,  it  is  not  clearly  defined  by  the  Act 
what  the  Court  was  intended  to  deal  with  upon  an_  application  to 

(1)  10  W.  R.  548.  (3)  3  De  a.  &  J.  387. 

(2)  3  De  a.  &  Sm._43.  (4)  Job.  451. 
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remove  the  name  of  a  shareholder  from  the  register  ;  but  we  may,      L.  JJ. 
to  some  extent,  be  guided  in  determining  what  the  Legislature  in-  1866 
tended,  by  considering  the  difference  between  the  provisions  of  the  Stewart's 
present  Act  and  those  of  the  previous  Act  which  had  reference  to  the  ^j;^* 
same  subject.    The  former  Act,  which  gave  a  power  of  removing  the 
name  of  a  shareholder  from  the  register,  had  gone  no  further  than 
to  direct  that  the  party  might  apply,  and  that  the  Court  might 
act  in  removing  the  name  from  the  register,  without  referring  to 
any  particular  circumstances  which  were  to  guide  the  Court  in  the 
exercise  of  its  discretion.    But  in  the  present  Act,  section  35,  after 
the  general  provisions  which  were  also  contained  in  the  former  Act, 
there  is  this  provision  :  "  The  Court  may,  in  any  proceeding  under 
this  section,  decide  on  any  question  relating  to  the  title  of  any 
person  who  is  a  party  to  such  proceeding,  to  have  his  name  entered 
in,  or  omitted  from  the  register,  whether  that  question  arises  between 
two  or  more  members  or  alleged  members,  or  between  any  members 
or  alleged  members  and  the  company,  and  generally  the  Court  may 
in  any  such  proceeding  decide  any  questions  that  it  may  be  neces- 
sary or  expedient  to  decide  for  the  rectification  of  the  register." 
Now  suppose  a  question  to  arise  between  the  vendor  of  shares  and 
the  purchaser  of  shares,  the  purchaser  desiring  to  have  his  name 
entered  on  the  list,  and  the  vendor  disputing  the  contract  and  re- 
fusing to  concur.    Suppose,  then,  an  application  made  by  the 
purchaser,  under  this  section,  to  have  his  name  entered  on  the  list. 
Would  not  the  Court  have  authority  to  entertain  the  application  ? 
It  is,  I  think,  an  important  circumstance  to  be  attended  to  in  the 
construction  of  this  section,  that  it  is  left  perfectly  open  to  the 
Court  whether  it  will  grant  the  application  or  not ;  and  the  Court, 
if  not  perfectly  satisfied  that  the  applicant  had  established  his  case, 
might  take  the  course  -which  has  been  taken  in  some  other  cases 
under  these  Acts,  of  directing  the  proceedings  under  the  application 
to  remove  a  name  from  the  register  to  stand  over  until  the  question 
had  been  tried  between  the  parties  Avhether  the  case  on  ^^hich 
the  application  was  founded  could  or  could  not  be  established.  In 
the  case  I  have  supposed  of  a  vendor  and^purchascr,  whoiv  the  pur- 
chaser desired  liis  name  to  be  put  on  the  list,  and  there  was  a  dis- 
pute upon  the  a,gr(3ement,  I  cannot  but  think  that  there  would  be 
power  to  apply  to  the  Court  under  this  section  to  have  the  name 
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L.  JJ.      of  the  purchaser  entered  on  the  register,  though  it  would  depend 

1866       on  the  circumstances  of  the  case,  and  the  extent  to  which  the  pur- 

,  ,  chaser  established  his  ri^ht  to  specific  performance  of  that  agreement, 
Stewaets  .  . 

Case.      whether  the  Court  would  interfere  hrevi  manu  to  order  the  name  to 

be  entered  on  the  register,  or  would  direct  the  case  to  stand  over 
till  it  had  been  decided  between  the  parties,  in  a  suit  for  specific 
performance,  whether  the  purchaser  was  entitled  to  have  his  name 
entered  on  the  register.  The  fact  that  the  mode  of  dealing  with 
the  application  is  left  entirely  open  to  the  discretion  of  the  Court 
leads  me  to  think  that  the  true  intent  and  meaning  of  the  clause 
is,  that  application  may  be  made  for  the  removal  of  a  name  from 
the  register ;  that  on  such  an  application  being  made  the  Court  is 
to  take  into  consideration  all  the  circumstances  of  the  case,  and 
that,  if  the  case  be  clear,  it  will  order  the  name  to  be  removed  from 
the  register ;  but  if  it  be  doubtful,  the  Court  may  decline  to  do  so 
until  the  applicant  has,  by  other  proceedings,  established  his  title 
to  the  relief  which  he  seeks. 

There  being,  therefore,  jurisdiction  to  entertain  the  application, 
there  arises  the  second  question,  whether  there  is  or  is  not  such  a 
variation  between  the  terms  of  the  prospectus  and  the  terms  of  the 
meniorandum  as  to  entitle  this  gentleman  to  have  his  name  re- 
moved from  the  register  ?  Upon  this  point  I  have  not  felt  one 
moment's  doubt,  for  upon  the  terms  of  the  prospectus  it  is  clear 
that  this  company  was  put  before  the  public  as  a  company  to  be 
established  for  the  purpose  of  working  the  VyJcsounslcy  Iron  WorJcs 
only ;  and  with  reference  to  those  words  in  the  prospectus  which 
were  relied  on  about  extending  the  works,  I  take  them  to  mean  ex- 
tending the  VyJcsounslcy  Iron  WorTcs  which  are  mentioned  in  the 
prospectus  ;  and  I  cannot  think  that  under  those  general  words  it 
was  meant  to  extend  the  operations  of  the  company  to  other  iron 
works  in  other  countries,  or  even  in  Bussia.  But  when  we  look  at 
the  memorandum  of  association  it  is  obvious  that  under  it  any 
scheme  might  be  acted  upon  by  the  directors  for  the  purpose  of 
carrying  on,  not  the  VyJcsounshy  Iron  WorTcs  alone,  but  any  iron 
works,  in  any  part  at  least  of  the  empire  of  Bussia,  which  the  direc- 
tors might  think  proper  to  contract  for.  The  memorandum  goes 
still  further,  and  contains  a  clause  under  which  this  company,  which 
was  put  before  the  public  for  the  purpose  of  working  a  particular 
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mine,  might  in  substance  be  converted  into  a  company  for  the  ^  jj 
purcbase  and  sale  of  land.  There  is,  therefore  a  most  important  ^ggg 
and  substantial  difference  between  the  contract,  on  the  footing  of 

Stewart's 

which  this  gentleman  entered  into  the  company,  and  the  effect  Case. 
which  is  attempted  to  be  given  to  that  contract  by  the  memo- 
randum  of  association. 

This  question,  therefore,  reduces  itself,  as  I  thought  from  the 
commencement  it  would  reduce  itself,  entirely  to  the  point, 
whether  Mr.  Stewart's  conduct  has  been  such  as  to  preclude  him 
from  applying  for  the  relief  which  he  asks.    I  have  felt  a  great 
deal  of  doubt  on  that  point ;  but,  in  the  result,  I  have  come  to  the 
conclusion  that  his  conduct  has  not  been  such  as  to  bar  his  right 
to  relief.    It  appears  to  me  clear,  that  there  is  no  evidence  what- 
ever which  can  fix  him  with  knowledge  of  the  variations  which 
had  been  made  between  the  terms  of  the  prospectus  and  .the  terms 
of  the  memorandum  of  association.    It  is  said  that  he  attended  a 
meeting  of  the  company  on  the  13th  of  September,  1865,  at  which 
a  variation  between  the  prospectus  and  the  memorandum  of 
association  was  pointed  out.    But  that  variation  had  nothing  to 
do  with  the  greater  and  more  extensive  variations  which  now 
appear  upon  an  examination  and  comparison  of  the  prospectus 
and  the  memorandum  of  association.    I  think  we  should  be  going 
too  far  in  fixing  upon  this  gentleman  knowledge  of  the  alteration 
which  had  been  effected  by  the  memorandum  of  association.  I 
remember  that,  in  the  great  bankruptcy  case  of  Fauntleroy,  Lord 
ETdon  intimated  an  opinion  that  every  partner  in  a  banking 
concern  must  be  taken  to  have  known  the  contents  of  his  own 
books.     The  question  was  afterwards  sent  to  law,  and  the 
Court  of  law  repudiated  that  doctrine,  and  held  that  partners 
were  not  necessarily  bound  by  the  contents  of  their  own  books. 
So  here,  I  think,  it  cannot  be  held  that  Mr.  Stewart  was  bound  to 
examine  the  memorandum  of  association.    If  there  had  been 
evidence  of  his  receiving  dividends,  or  doing  other  acts  as  a  share- 
holder, I  agree  that  he  might  be  held  to  be  bound  by  those  acts, 
but  I  cannot  see  my  way  in  the  present  case  to  bind  him,  unless 
it  can  be  shewn  that  ho  liad  knowledge  of  the  alteration  that  was 
made.    I  have  very  often  had  occasion  to  say,  that  acquiescence 
is^  founded  on  knowledge,  and  that  a  man  cannot  be  said  to 
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L.  JJ.      acquiesce  in  a  transaction  if  he  is  not  proved  to  have  had  know- 
1866      ledge  of  it.  I  think  that  this  principle  requires  to  be  attended  to  in 
Stewart's        cases  turning  upon  acquiescence.    The  argument  having  failed 
Case.      to  satisfy  me  that  we  should  be  justified  in  holding  this  gentleman 
to  be  fixed  with  knowledge  of  the  variation  between  the  prospectus 
and  the  memorandum  of  association,  I  think  that  the  third  ground 
taken  by  the  Appellant  fails  equally  with  the  other  grounds.  My 
opinion,  therefore,  is,  that  the  order  of  the  Vice-Chancellor  is  right 
and  that  this  motion  must  be  refused  with  costs. 

Solicitors  for  the  Company:  Messrs.  Newhon,  Evans,  &  Co. 
Solicitors  for  Mr.  Stewart :  Messrs.  Harrison  &  Lewis. 
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Bankruptcy  Act,  1861,  sect.  200,  Schedule  I). — Aiopointment — Lapse. 


May  29 ; 
July  14, 


A  fund  stood  limited  by  will,  upon  trust  for  a  person  for  life,  remainder  to 
all  or  such  one  or  more  of  the  children  or  issue  of  the  testator's  deceased 
brother  A.,  in  such  shares  and  in  such  manner  as  the  tenant  for  life  should 
appoint,  and  in  default  of  appointment  to  the  children  of  A.  equally.  F.,  one 
of  the  children  of  A.,  assigned  all  his  property  to  a  trustee  for  his  creditors,  by 
a  deed  in  the  form  of  Schedule  D.  to  the  Bankruptcy  Act,  1861.  This  deed 
was  duly  registered,  but  F.  never  obtained  an  order  of  discharge.  After  this 
the  tenant  for  life  appointed  the  fund  by  will  to  the  children  of  A,  equall3\ 
All  the  children  of  A.  living  at  the  testator's  death  survived  the  tenant  for 
life,  so  that  F.  took  the  same  share  under  the  appointment  as  he  would  have 
taken  in  default  of  appointment : — 

Held,  by  Turner,  L.J.,  affirming  the  decision  of  Stuart,  V.C.  (Knight 
Bruce,  L.J.,  giving  no  opinion),  that  the  deed  did  not  pass  after-acquired 
property,  that  FJs  interest,  in  default  of  appointment,  was  defeated  by  the 
appointment  which  gave  him  an  interest  liable  to  be  defeated  by  lapse,  and 
which,  therefore,  must  be  considered  a  new  interest,  and  that  consequently 
the  share  of  F.  did  not  pass  to  the  trustee. 

Whether  an  appointment  by  deed  to  F.,  of  the  same  share  as  he  would 
have  taken  in  default  of  appointment,  would  not  also  have  given  him  a  new 
interest — quaere. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
who  had  held  that  the  share  of  F.  Vizard  in  certain  property 
did  not  pass  under  a  deed  of  assignment  for  the  benefit  of  his 
creditors. 
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Under  the  will  of  George  Vizard,  the  property  in  question  stood  jj 
limited  to  his  widow  for  life,  and  after  her  death  to  all  and  every,       jggg  . 
or  such  one  or  more  of  the  children  of  his  late  brothers,  John 

^  in  re 

Vizard  and  Charles  Vizard,  and  the  issue  of  such  children  as  should  ^^^^J!^,'"^ 

be  dead,  in  such  shares  and  proportions,  and  in  such  manner  and   

form,  as  the  widow  should  by  deed  or  will  appoint ;  and,  in  default 
of  appointment,  he  gave  one  moiety  to  the  children  of  John  Vizard, 
as  tenants  in  common,  and  the  other  moiety  to  the  children  of 
Charles  Vizard,  as  tenants  in  common. 

Li  N'ovember,  1861,  Frederick  Vizard,  one  of  the  children  of 
Charles,  assigned  all  his  property  to  a  trustee  for  his  creditors,  by 
a  deed  in  the  form  given  in  Schedule  D  to  the  Bankruptcy  Act, 
1861.  This  deed  was  duly  registered  under  the  Act.  He  never 
obtained  any  order  of  discharge. 

In  1864  the  widow  made  a  will,  by  which  she,  in  exercise  of  her 
power,  appointed  one  moiety  of  the  property  to  the  children  of 
John,  equally,  and  the  other  moiety  to  the  children  of  Charles, 
equally.    The  children  of  John  and  Charles  all  survived  her. 

The  widow  having  died,  the  question  now  was,  whether  the  share 
of  F.  Vizard  went  to  him  or  to  the  trustee  of  the  deed.  Yice- 
Chancellor  Stuart  decided  in  F.  Vizard's  favour  (1),  and  the  trustee 
appealed. 

Mr.  Malins,  Q.C.,  and  Mr.  John  Fearson,  for  the  Appellant : — 

An  appointee  under  a  special  power  is  in  under  the  instrument 
creating  the  power,  the  appointment  operating  as  if  it  was  written 
into  that  instrument.  This  principle  is  illustrated  by  the  decisions 
as  to  the  applicability  of  the  rule  in  Shelly  s  case,  where  the  life- 
estate  is  created  by  one  instrument,  and  the  limitation  to  the 
heirs  by  an  appointment  under  a  power  contained  in  that  instru- 
ment :  Sugdens  Vendors  &  Turchasers  (2).  Suppose  F.  Vizard  had 
died  in  his  aunt's  lifetime,  would  his  interest  have  lapsed  ?  The  aimt 
had  power  to  take  away  all  or  any  part  of  his  share.  She  did  not 
exercise  that  power,  so  the  original  gift  remains.  An  appointment 
which  gives  the  property  as  it  would  go  in  default  of  appointment  is 
virtually  a  release  of  the  power  ;  and  if  the  power  had  been  simply 
releascnl,  there  can  be  no  question  that  the  assignees  would  tak(\ 
(1)  Law  Rep.  1  Eq.  6G7.  (2)  1-itli  ed.  pp.  470,  477. 
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L.  JJ.     The  case  of  a  general  power,  which  is  equivalent  to  absolute  owner- 
1866      ship,  is  quite  another  thing.    In  a  case  like  the  present  the  gift 
jwTe      is  hj  the  original  instrument,  the  power  being  merely  given  for 
^EusTs^    the  purpose  of  enabling  the  donee  to  define  what  shares  the  ob- 

 jects  should  take.    As  regards  the  operation  of  a  special  power,  it 

was  once  thought  that  it  suspended  the  vesting  of  the  interests  in 
default  of  appointment ;  and  Lord  Hardwicke  so  held,  but  he 
afterwards  decided  otherwise :  Cunningham  v.  Moody  (1) ;  and  the 
law  is  now  settled  that  it  does  not.  The  power  here  is  a  power 
of  selection,  "^not  a  power  to  give  to  the  children,  but  to  ascer- 
tain their  shares:  Peters  v.  Masham  (2).  If  only  one  object 
remained,  the  power  would  be  gone :  Camjobell  v.  Sandys  (3) ;  a 
proposition  which  cannot  be  reconciled  with  the  contention  of  the 
Eespondent,  that  the  exercise  of  the  power  creates  an  entirely  new 
interest.  The  argument  of  the  Eespondent  would  lead  to  this, 
that  if  F.  Vizard  had  sold  his  share,  and  received  the  money,  the 
purchaser  could  get  nothing.  Suppose  a  special  power  of  appoint- 
ing among  children,  with  a  hotch-pot  clause.  Suppose  there  are 
five  children,  and  the  donee  appoints  three-fifths  equally  to  three 
of  them,  the  other  two  take  the  remaining  two-fifths,  surely 
that  is  their  old  interest;  and  if  they  take  the  same  interest  as 
before,  how  can  the  other  three  take  a  new  interest  ?  Lee  v.  Old- 
ing  (4)  is  quite  inconsistent  with  Be  Frowd's  Settlement  (5).  But 
even  supposing  F.  Vizard's  interest  was  a  new  one,  we  contend  that 
it  still  passed  by  the  deed.  The  BanJcrujotcy  Act,  1861,  s.  197, 
expressly  gives  the  debtor  the  same  benefits  as  if  he  had  been 
bankrupt,  so  he  might  have  obtained  an  order  of  discharge.  This 
he  has  not  done,  and  the  deed  operates  like  a  bankruptcy,  to  pass 
all  property  acquired  before  such  an  order  has  been  obtained  :  Fx 
jparte  Morgan  (6).  Topping  v.  Key  sell  (7)  shews  that  the  deed,  by 
force  of  the  Act,  passes  what  it  could  not  pass  as  a  mere  deed. 

Mr.  Bacon,  Q.O.,  and  Mr.   Cha;pman  Barter,  for  the  Ee- 
spondent : — 

As  regards  the  effect  of  a  deed  in  the  form  of  Schedule  D.,  there 

(1)  1  Yes.  Sen.  174.  (4)  2  Jur.  (JST.  S.)  850. 

(2)  Fortescue,  339.  (5)  4  N.  E.  54 ;  10  L.  T.  (K  S.)  367. 

(3)  1  Sch.  &  Lef.  281,  293.  (6)  1  D.J.&  S.  288. 

(7)  16  C.  B.  (N.  S.)  258. 
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is  no  clause  of  the  Act  whicli  can  be  construed  as  enabling  the  L.  J  J. 

debtor  to  obtain  an  order  of  discharge  under  the  Act.  Section  197  isgg 
does  not  bear  on  the  case.  The  Act  gives  no  special  effect  to  such 

a  deed,  the  words  in  section  200 — "  which  shall  vest  all  the  estate  Vizaed' 


and  effects  of  the  debtor  in  the  trustees  of  such  deed" — being  de- 
scriptive, not  enacting.  It  was  not  the  intention  of  the  Legislature 
that  a  debtor  who  executed  such  a  deed  should  get  a  discharge ;  a 
creditor  is  not  restrained  from  suing :  'E/^jre  v.  Archer  (1) ;  but  by 
section  198  he  cannot  issue  execution  without  the  leave  of  the 
'Court  of  Bankruptcy.  It  is  not  to  be  presumed  that  the  trustees 
of  the  deed  were  intended  to  sweep  away  all  the  property  of  a 
debtor  so  circumstanced,  placing  him  in  the  position  of  a  bankrupt 
whose  certificate  has  been  refused.  The  language  of  Lord  Wed- 
huri/y  in  Ex  joarte  Sjpyer  (2),  shews  that  he  only  considered  the 
deed  to  pass  what  it  would  do  apart  from  the  Act ;  and  Ex  jparte 
Gibbons  (3)  shews  that  a  deed  of  this  kind  does  not  ^carry  with 
it  all  the  consequences  of  bankruptcy.  Nothing,  then,  can  pass 
but  what  the  debtor  had  at  the  time.  As  regards  the  case  put, 
of  a  specific  assignment  for  value  of  the  interest  under  the 
will,  it  is  beside  the  present  case.  There  probably  would  be  an 
equity  to  lay  hold  of  the  appointed  share  in  such  a  case,  but  here 
is  a  mere  general  assignment  of  what  the  debtor  had  at  the 
time.  Lee  v.  Olding  (4),  which  is  referred  to  without  disappro- 
bation by  Lord  St.  Leonard's  (5),  decides  the  present  case.  The 
appointment,  for  many  purposes,  takes  effect  as  if  written  into 
the  original  instrument,  but  there  is  no  relation  back  as  to 
the  time  of  the  title  accruing :  Duke  of  Marlborough  v.  Lord 
Godoljphin  (6).  All  that  passed  by  the  deed  here  was  the  in- 
terest in  default  of  appointment,  and  that  has  been  divested. 
In  Cam]Qbell  v.  Sandys  (7),  Lord  Bedesdale  was  referring  to  a 
mere  power  of  distribution,  which  of  course  comes  to  an  end  when 
there  is  only  one  object  left ;  but  in  the  cas(^  of  an  exclusive 
power,  where  there  are  several  objects,  the  appointees  must  bo 
considered  to  take  under  the  power.     Re  Frowd  turned  on  con- 


(1)  IG  C.  B.  (N.  S.)  G38. 

(2)  1  D.  J.  &  S.  318. 

(3)  13  W.  R.  1001,  L.  (J. 


(1)  2Jur.  (N.  S.)  850. 

(5)  Sug.  Tow.  8tli  ed.  p.  78. 

(G)  12  Ves.  Sen.  Gl. 


(7)  1  Sch.     Lcf.  28. 
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tract,  but  assignees  in  bankruptcy  are  not  purchasers :  Mitford  v. 
Mitford  (1). 

Mr.  Malins,  in  reply. 


July  14.  SiE  G.  J.  TuENEE,  L.J.,  after  stating  the  facts,  con- 
tinued : — 

The  Appellant's  claim  was  not  attempted  to  be  rested  upon  the 
ground  that  the  mere  possibility  of  interest  which  Frederick  Vizard 
had  at  the  time  of  the  execution  of  the  deed,  in  respect  of  his  being- 
one  of  the  objects  of  the  power  to  whom  an  appointment  might 
thereafter  be  made,  passed  to  the  Appellant  by  deed.  It  was  not 
contended  that  such  a  mere  possibility  of  interest  could  be  con- 
sidered to  form  part  of  Frederick  Vizard's  estate  and  effects,  or 
could  be  held  to  pass  by  the  deed,  and  Carlton  v.  LeigMon  (2)  is 
strong  to  shcAv  that  it  could  not ;  but  it  was  insisted  on  the  part  of 
the  Appellant  that  whatever  F.  Vizard  took,  he  took  under  the 
will  of  the  testator,  and  that  the  appointment  did  not  displace  or 
alter  the  interest  which  he  took  under  the  will  in  default  of 
appointment,  and  which  had  passed  to  the  Appellant  by  the  deed, 
the  power  being,  as  it  was  said,  a  power  of  selection  only.  I  think, 
however,  that  the  power  in  this  case  was  something  more  than  a 
power  of  selection.  It  was  a  power  to  distribute,  no  less  than  to 
select,  and  it  enabled  an  appointment  to  be  made  in  favour  of 
persons  who  would  not  take  in  default  of  appointment,  and, 
certainly,  I  am  not  satisfied  that  the  execution  of  the  power  of 
appointment  was  not  of  itself  sufficient  to  defeat  the  limitations  in 
default  of  appointment  contained  in  the  testator's  will,  but  it  is 
not,  in  my  opinion,  necessary  to  decide  this  point,  for  I  think  that 
the  interest  of  F,  Vizard  was  altered  by  the  exercise  of  the  power. 
Under  the  will  of  the  testator,  supposing  the  power  not  to  have 
been  exercised,  he  took,  upon  the  testator's  death,  a  vested  interest 
in  one-fifth  of  a  moiety  of  the  property  in  question,  but  under  the 
exercise  of  the  power,  his  interest,  as  I  apprehend,  became  con- 
tingent on  his  surviving  the  widow ;  for,  according  to  the  case  of 

(1)  9Ves.  87.  J  (2)  3  Mer.  G67. 
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The  JDiike  of  Marlborough  v.  Lord  Godoljohin  (1),  the  dispositions      L.  JJ. 
made  by  the  widow,  though  imported  into  the  will  of  the  tes-  i8G6 
tator,  would  take  effect  only  at  her  death,  and  there  would  be  Lire 
a  lapse,  therefore,  if  he  died  in  the  widow's  lifetime,  although  ^p^sts 
he  had  survived  the  testator.    The  mere  fact  of  his  having  in 
the  result  survived  the  widow  could  not,  as  I  apprehend,  alter 
this. 

Looking  at  the  case,  therefore,  upon  the  wills  alone,  I  think  1?hat 
the  Appellant's  claim  cannot  be  maintained,  but  then,  a  further 
point  was  raised  on  his  behalf — that  F,  Vizard  had  obtained  no  order 
of  discharge  under  the  Bankru]ptcy  Act,  1861 ;  and  it  was  insisted 
that  by  reason  thereof  his  future  estate,  including,  of  course,  what 
he  became  entitled  to  under  the  appointment,  fell  to  be  admini- 
stered under  the  trusts  of  the  deed.  This  argument  was  rested 
upon  the  197th  section  of  the  Act,  but  that  section,  as.  I  under- 
stand it,  and  as  it  appears  to  have  been  understood  by  the  Lord 
Chancellor  in  Ex  jparte  Gibbons  (2),  only  operates  to  apply  the  law 
of  bankruptcy  to  the  deed  as  it  stands,  which  it  is  to  be  observed 
was  the  operation  given  to  it  in  To])]ping  v.  Keijsell  (3),  cited  for 
the  Appellant,  and  by  the  then  Lord  Chancellor,  in  Ex  jparte 
Morgan  (4),  w^hich  the  Appellant  also  cited.  These  cases  do  not  go 
to  the  extent  of  attaching  any  other  than  the  ordinary  meaning  to 
the  words  "  estate  and  effects,"  contained  in  the  deed  ;  although, 
by  applying  the  law  of  bankruptcy,  they  bring  within  the  opera- 
tion of  those  words  property  which  would  not  otherwise  fall  within 
them.  _The  future  estate  could,  as  I  conceive,  only  be  affected  by 
the  assigning  debtor  becoming  bankrupt,  and  I  can  find  nothing 
either  in  this  section,  or  in  any  part  of  the  Act,  whicli  can  put  him 
in  this  position,  nor  any  provision  whicli  co\ild  entitle  him  to  apply 
for  a  certificate  of  discliarge  under  any  of  the  provisions  of  the  Act. 
The  Appellant's  case,  therefore,  in  my  opinion,  fliils  upon  this 
point  no  less  than  upon  tiie  former  one,  and  I  think,  therefore,  this 
appeal  must  bo  dismissed,  but  as  my  learned  brother  is  not,  I 
believe,  of  the  same  opinion,  and  the  case  is  certainly  one  of  some 
novelty  and  difficulty,  I  think  it  should  be  dismissed  without 
costs. 


(1)  2  Ves.  Son.  GL 

(2)  13  W.  l\.  lOOL 


(3)  16  C.  K  (N.  S.)  25S. 

(4)  1  D.  J.  &  S.  28S. 
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L.  JJ.    SiE  J.  L.  Knight  Bkuce,  L  J.  :— 

1866         Tj^e  agreement  of  my  learned  brother  with  the  Vice-Chancellor 


In  re  ^     disposes  of  the  case,  and  it  is,  therefore,  unnecessary  for  me  to  say 
Trusts.^    more  than  that  I  agree  that  the  dismissal  of  the  appeal  should 
■  be  without  costs. 

Solicitors  for  F.  Vizard :  Messrs.  Vizard  &  Anstie. 
Solicitors  for  the  Appellant :  Messrs.  Meredith,  Lucas,  &  Mere- 
ditli. 


L.JJ.  COSENS  V.  BOGNOE  EAILWAY  COMPANY. 


1866 
July  20. 


Vendor  and  Purchaser — UnjMid  Furchase-money — Bailway  Company. 

A  railway  company  took  land  and  made  a  railway  thereon,  and  afterwards 
leased  tlie  railway  to  another  company.  Part  of  the  purchase-money 
remained  unpaid,  and  the  landowner  filed  his  bill  against  hoth  companies, 
praying  for  payment  of  the  money  or  an  injunction  to  restrain  them  from 
using  the  land. 

An  order  was  made  on  motion,  affirming  the  decision  of  Stuart,  V.C.,  that 
the  first  company  should  pay  the  money,  and  in  default  that  both  companies 
should  be  restrained  from  using  the  land. 

COSENS,  the  Plaintiff  in  this  case,  had  sold  and 
convey ed^o  the  Bognor  Bailway  Company,  partly  under  their  com- 
pulsory powers  and  partly  by  an  agreement,  about  five  and  a  half 
acres  of  land  near  Bognor  ;  the  company  had  paid  £1000,  and  there 
remained  £500  due  to  the  Plaintiff.  The  Bognor  Bailway  had 
since  been  leased  to  the  London,  Brighton,  and  South  Coast 
Baikvay  Company,  who  were  in  possession.  The  money  remaining 
unpaid,  the  Plaintiff  filed  his  bill  against  both  companies  on  the 
19th  June,  and  the  Yice-Chancellor  Stuart,  on  the  5th  July,  made 
an  order  upon  motion,  that  the  Bognor  Bailway  Company  should, 
before  July  19,  pay  to  the  Plaintiff  the  £500,  and  in  default,  that 
an  injunction  be  awarded  to  restrain  both  companies  fi*om  running 
any  engine  over  or  otherwise  using  the  Plaintiff^s  land  until  the 
hearing  of  the  cause. 

The  London,  Brighton,  and  South  Coast  Bailway  Comjpaiiy 
appealed. 


Law  Keports, 
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There  were  two  other^  appeals  in  similar  cases  against  the  same  L.  Jj. 
companies.  ]866 

Mr.  Bacon,  Q.C.,  and  Mr.  J.  H.  Taylor,  for  the  Appellants  : —  Co^E^.^ 
A  great  part  of  the  money  has  been  paid,  and  the  rest  will  be  paid  Railway 
in  due  time,  and  this  is  not  a  case  for  extreme  rigour.  As  against 
us,  the  Plaintiff  cannot  be  in  a  higher  position  than  an  equitable 
mortgagee,  and  he  never  would  get  such  a  decree  against  us  if  he 
was  an  equitable  mortgagee.  We  are  ready  to  submit  to  an  order 
to  pay  our  rent  as  it  accrues,  to  the  Plaintiff  in  this  suit  and  the 
other  two  Plaintiffs,  or  to  a  receiver.  We  shall  not  pay  our 
lessor's  debt,  and  the  only  result  will  be,  that  we  shall  shut  up  the 
railway,  which  we  are  working  at  a  loss. 

Mr.  Waller  appeared  for  the  Bognor  Comjpany,  but  the  Court 
refused  to  hear  him,  as  that  company  had  not  appealed. 

Mr.  Malins,  Q.C.,  and  Mr.  (7.  Hall,  for  the  Plaintiff:— 

The  Plaintiff's  land  is  taken,  he  cannot  get  his  money,  and  has 
no  other  remedy.  The  lessee  cannot  be  in  a  better  position  than 
his  lessor,  and  the  fact  of  these  being  railway  companies  can  make 
no  difference.    Bume  v.  Poeoch  (1),  was  referred  to. 

Mr.  Bacon,  in  reply. 


Sir  J.  L.  Knight  Beuce,  L.J.,  said,  that  the  order  might  not 
be  according  to  the  ordinary  practice  of  the  Court  nor  was  the 
case  ordinary.  He  thought  that  the  Court  was  not  exceeding  its 
power  in  allowing  the  order  to  stand. 

Sir  G.  J.  Turner,  L'.J.,  said,  tliat  he  could  not  concur,  and 
thought  that  under  the  circumstances  a  receiver  ought  to  be  ap- 
pointed or  some  other  course  adopted.  The  appeal  would  there- 
fore be  dismissed  without  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Holmes  <£'  Impcij. 
Solicitors  for  the  Company :  Messrs.  Faithf  uU,  Son,  tt  Coode. 

(I)  Ante,  p.  071). 


1  Bkci 


596  CHANCEKY  APPEALS.  [L.  E. 


L.  JJ.         In  re  LONDON  AND  NOKTH  WESTERN  RAILWAY 
1866  ACT,  1861. 

J^k  B.  m  ^arte  CORPORATION  OF  LIVERPOOL. 

Lands  Glauses  Consolidation  Act,  1845,  s.  69. — Application  of  Compensation 
Money  in  Building. 

The  corporation  of  Liverpool  were  empowered  by  a  local  Act  to  erect  offices 
for  the  transaction  of  their  public  business,  and  to  make  rates  for  the  purposes  of 
the  Act,  and  borrow  money  on  the  security  of  the  rates.  A  railway  company 
having  taken  other  property  of  the  corporation,  not  consisting  of  buildings, 
the  corporation  petitioned  that  the  purchase-money  which  had  been  paid  into 
Court,  under  the  Lands  Clauses  Consolidation  Act,  might  be  applied  in  part 
payment  of  the  expenses  of  erecting  the  ofSces  : — 

Held,  by  Turner,  L.J.  {Knight  Bruce,  L.J.,  dissenting),  that  such  an 
application  of  the  money  ought  not  to  be  ordered,  as  it  could  only  be  directed 
where  there  were  special  circumstances  shewing  it  to  be  beneficial  to  all 
parties  interested. 

The  London  &  North  Western  Bailway  Company,  acting  under 
the  powers  of  one  of  their  Acts,  with  which  the  Lands  Clauses 
Consolidation  Act,  1845,  was  incorporated,  purchased  for  the  pur- 
poses of  the  Act,  certain  pieces  of  land  at  WaUon-on-ihe-Hill,  near 
Liverjpool,  belonging  to  the  corporation  of  Liverpool,  for  £17,553. 
The  purchase-money  was  paid  into  court,  and  invested. 

By  the  Liverpool  Improvement  Act,  1858,  the  corporation  of 
Liverjoool  were  authorized  to  take  certain  lands  in  Liverpool,  and 
it  was  provided  that  they  might  appropriate  such  portion  as  they 
might  think  fit  of  the  lands  so  taken,  and  which  should  not  be 
required  for  a  certain  new  street,  or  the  widening  of  the  existing 
streets  mentioned  in  the  Act,  for  the  erection  of  buildings  for  the 
transaction  of  such  of  the  public  business  of  the  corporation  as 
they  might  from  time  to  time  think  fit.  And  it  was  provided 
that  they  might  from  time  to  time  sell,  or  let  on  building  or  other 
leases,  all  or  any  part  of  their  present  public  offices :  Provided 
that  they  should  not  sell  or  demise  any  of  their  present  public 
offices,  until  they  had  completed  other  public  offices  in  lieu  there- 
of. It  was  further  provided  that  the  corporation  might  make 
rates  upon  all  occupiers  of  property  in  the  borough,  and  might 
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borrow  on  the  credit  of  the  rates,  for  the  purposes  of  the  Act,  any      L.  JJ. 
sums  not  exceeding  in  the  whole  £130,000.  1866 
The  corporation  bought,  and  took  a  conveyance  of,  the  lands      in  re 
which  this  Act  authorized  them  to  take,  and  appropriated  a  ^^nd^^ 
certain  part  of  them,  which  was  not  required  for  the  purposes  of 

Westerns 

the  streets,  as  a  site  for  the  new  public  offices.    The  value  of  the  Eailway  Act, 

1861 

land  so  appropriated  was  estimated  at  £33,900,  or  more.    The  ;E^rparte 
corporation  had  entered  into  contracts  for  the  erection  of  part  Corporation 

OF 

of  the  buildings  to  be  erected,  the  whole  being  to  cost  about  Liverpool. 

£80,000.   

The  corporation  now  applied  that  the  moneys  which  had  been 
paid  into  court,  as  above  mentioned,  might  be  applied  towards  the 
building  of  the  new  offices.  The  Master  of  the  Kolls  felt  doubt  as 
to  the  propriety  of  making  such  an  order,  and  desired  that  the 
case  might  be  mentioned  to  the  Lords  Justices. 

Mr.  Baggallay,  Q,C.,  and  Mr.  G.  Stewart,  for  the  corporation : — 

We  submit  that  the  proposed  application  of  the  money  is  an 
investment  in  land,  under  section  69  of  the  Lands  Clauses  Act, 
taking  the  word  "  land  "  in  the  wide  sense  given  to  it  by  the  in- 
terpretation clause  (sect.  3),  though  the  branch  of  sect.  69  which 
relates  to  buildings,  appears  to  throw  some  doubt  on  this.  Most 
of  the  cases  on  the  subject  were  either  cases  in  which  the  only 
point  discussed  was  whether  the  company  was  liable  to  pay  the 
costs  of  a  petition  for  having  the  money  thus  applied,  or  cases 
where  the  person  seeking  to  apply  the  money  in  building  had 
power  to  mortgage  the  estate  to  pay  the  expenses  of  building : 
In  re  Buclcinghamshire  Bailway  Comimny  (1) ;  Re  Incumbent  of 
Wliitfield  (2) ;  In  re  Partington  s  Trust  (3) ;  In  re  Lathropps 
Charity  (4).  In  Be  Bummer's  Will  (5),  however,  there  wore  no 
special  circumstances,  yet  the  Court  granted  the  application,  and  it 
is  most  desirable  that  some  general  rule  should  bo  laid  down.  In 
the  present  case  the  corporation,  with  the  consent  of  the  Lords  of 
the  Treasury,  could  mortgage  to  pay  the  expenses ;  an  application 
of  the  fund  in  court  in  payment  of  the  mortgage,  ^^  ould  be  clearly 

(1.)  14  Jur.  10G5.  (3)  11  W.  K.  IGO. 

(2)  1  J.  &  H.  GIO.  (4)  Law  Kop.  1  Eq.  4G7. 

(5)  2  D.  J.  S.  515. 
Vol.  I.                                    '6  A  1 
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L.  Jj.      within  the  terms  of  the  Act,  and  what  could  thus  be  done  in- 
1866      directly,  may  be  done  directly. 


In  re 

London        Mr.  Benson  Blundell,  for  the  company : — 

AND 

North        The  case  is  not  within  the  provisions  of  the  xict ;  In  re  Fartinq- 

Western  ,  • 

Kailway  Act,  torCs  Trust  (1)  did  not  turn  on  the  Lands  Clauses  Act ;  the  application 

1861  . 

was  in  the  matter  of  a  charity.    In  Ex  parte  Shaw  (2)  an  order  was 

Ex  parte  ^  ^ 

Corporation  made,  but  another  report  of  the  same  case  (3)  shews  that  buildings 
Liverpool,  had  been  taken.  This  case  has  been  followed  in  ignorance  of  that 
circumstance :  In  re  Wigan  Glebe  Act  (4).  In  re  Budyerd's  Estate  (5) 
is  against  the  jurisdiction ;  Ex  farte  Melward  (6)  was  a  case  of 
injury  to  existing  buildings ;  Ex  jparte  Davis  (7)  was  a  case  of  press- 
ing necessity,  and  can  furnish  no  rule. 

Mr.  Baggallay,  in  reply. 


SiK  G.  J.  TUENER,  L.J. : — ^ 

My  learned  brother  feels  no  difficulty  about  this  case,  but  I 
must  confess  that  I  feel  great  difficulty.  I  do  not  say  that  money 
paid  into  Court  under  the  provisions  of  the  Lands  Glauses  Consoli- 
dation Act  can  never  be  applied  in  the  way  now  proposed :  the 
case  before  Lord  Eldon,  to  which  I  referred  on  a  former  occasion  (8), 
shews  that  such  a  thing  may  be  done  ;  but  I  think  that  it  ought  only 
to  be  done  where  there  are  special  circumstances  requiring  it. 
We  have  been  asked  to  lay  down  a  general  rule,  but  no  general 
rule  can  be  laid  down  to  govern  cases  which  depend  on  their  own 
special  circumstances.  In  the  present  case  I  cannot  concur  in 
making  the  order  asked.  The  corporation,  who  are  trustees  of  the 
corporate  property,  ask  that  a  portion  of  it,  which  is  producing 
income,  may  be  laid  out  in  the  erection  of  buildings  which  will 
produce  no  income.  This  is  not  within  the  spirit  of  the  section, 
which  directs  the  money  to  be  laid  out  in  lands  to  be  settled  to 
the  same  uses  as  the  lands  taken  ;  and  it  lies  on  the  applicants  to 
shew  that  this  unproductive  investment  is  beneficial  to  their  ces- 

(1)  11  W.  R.  160.  (5)  6  Jur.  (K  S.)  816. 

(2)  4  Y.  &  a  Ex.  506.  (6)  27  Beav.  571. 

(3)  10  L.  J.  (Ch.)  90.  (7)  3  De  G.  &  J.  144. 

(4)  3  W.  R.  41.  (8)  Ibid.  147. 
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tuis  que  trust.    In  the  case  before  Lord  EMon  there  was  urgent      L.  JJ. 
necessity,  here  there  is  none ;  nor  is  it  even  shewn  that  the  pro-  1866 
posed  investment  is  beneficial  to  the  objects  of  the  trust  on  which      in  re 
the  property  is  vested  in  the  corporation.    We  cannot  say  that  the     ^^Nif  ^ 
application  of  this  money  in  the  proposed  buildings  will  make  the  ^^g™^^ 
expense  ultimately  fall  upon  the  same  persons  as  if  it  were  bor-  Eailway  Act, 
rowed  upon  the  security  of  the  rates  to  be  made  in  pursuance  ^^^rte 
of  the  local  Act.    I  think,  therefore,  that  the  order  now  sought  Corporation 

must  be  refused.  Liverpool. 

Sm  J.  L.  Knight  Bruce,  L.J. :— - 

The  order  cannot  be  made  here  without  the  concurrence  of  my 
learned  brother.  I  take  a  different  view  from  his,  and  in  these 
circumstances  no  order  can  be  made. 

Solicitors  for  the  Corporation  of  Liverpool:  Messrs.  Wright  & 
Venn. 

Solicitor  for  the  Eailway  Company :  Mr.  J.  B.  Batten. 


In  re  LONDON,  BKIGHTON,  AND  SOUTH  COAST  KAIL 
WAY  COMPANY. 
Ex  ;parte  FLOWEK. 

Lands  Clauses  Consolidation  Act,  ss.  80,  85 — Costs. 

A  company  took  compulsory  possession  of  certain  parts  of  lands  subject  to 
leases,  paying  money  into  the  bank,  and  giving  a  bond  under  section  85  of 
The  La7ids  Clauses  Consolidation  Act.  The  purchase-money  was  afterwards 
ascertained  by  arbitration,  but  the  payment  of  it  into  Court  did  not  become 
necessary.  The  landowner  incurred  considerable  costs  about  the  aiiiiortion- 
ment  of  the  rent,  and  presented  a  petition  asking  that  they  might  be  paiil  out 
of  the  deposit  by  the  company  : — 

Held,  that  the  80th  section  applies  whenever  moneys  arc  deposited  in  Court 
under  the  Act,  whether  under  the  earlier  or  the  later  sections ;  and  an  order 
of  Stuart,  V.C.,  for  payment  of  the  costs  by  the  company,  allirmed. 

IhIS  A\as  an  appeal  by  tlie  London,  Brigliton,  and  SoutJi  Coast 
Bailway  Conqmny,  from  an  order  of  Yice-Chancellor  Stuart  direct- 
ing them  to  pay  certain  costs. 

3  .1  2  I 
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L.  JJ.         j^j.  p'lower  was  the  owner  of  an  estate  at  Battersea,  called  the 
.1866      Long  Bidge  Farm  Estate.    In  December,  1863,  he  entered  into  a 
In  re      contract,  of  the  description  usual  in  the  neighbourhood  of  London, 
Beighton,    with  two  builders,  for  granting  them  leases  of  part  of  the  ground  at 
SouTIfooA^''^       ^^"^^     £294,  the  builders  undertaking  to  build  houses  on  the 
^^'^11' WAY    ground,  and  being  entitled  to  separate  leases  of  the  houses  when 
Ex  parte    fi^^ished.    In  February,  1864,  he  entered  into  a  similar  contract  as 
Flower,    iq  another  part  of  the  estate,  and  in  July,  1864,  as  to  another  part. 

In  June,  1864,  he  granted  to  the  builders  leases  of  two  houses, 
which  they  had  finished  on  the  property. 

In  February,  1865,  the  London,  Brighton,  and  South  Coast  Bail- 
way  Company  served  Mr.  Flower  with  notice  that  they  required, 
for  the  purposes  of  their  Acts,  the  lands  mentioned  in  the  notice, 
comprising  parts  of  the  lands  comprised  in  the  above  agreements 
and  in  one  of  the  leases.  Mr.  Flower  and  the  company  could  not 
agree  as  to  the  price,  and  in  March,  1865,  the  company  took  pos- 
session under  the  85th  section  of  the  Lands  Clauses  Consolidation 
Act,  paying  into  Court  £4100,  being  the  amount  of  the  valuation 
made  by  a  surveyor,  and  giving  Mr.  Flower  a  bond  in  the  penal 
sum  of  £41 00,  as  prescribed  by  that  section.  . 

Part  of  the  lands  comprised  in  the  building  agreements  and  the 
lease  being  thus  taken,  it  became  necessary  to  have  the  rents 
apportioned  under  section  119  of  the  Act.  An  agreement  not 
having  been  come  to,  the  apportionments  were  settled  by  two 
justices  as  regarded  the  lands  comprised  in  the  building  agree- 
ments, except  the  part  comprised  in  the  lease,  and  as  regarded  the 
premises  in  the  lease,  it  was  settled  by  agreement  between  Mr. 
Flower,  the  lessees,  and  the  company.  Mr.  Flower  incurred  con- 
siderable costs  about  these  apportionments,  and  he  also  incurred 
some  costs  in  reference  to  a  discussion  about  accommodation 
works  to  be  made  by  the  company. 

The  amount  of  compensation  was  ultimately  referred  to  arbitra- 
tion, and  in  March,  1866,  the  umpire  awarded  to  Mr.  Flower 
£33,800,  with  interest  from  March,  1865,  and  the  costs  of  the 
arbitration. 

The  conveyance  to  the  company  was  prepared,  engrossed,  and 
executed,  and  was  ready  to  be  handed  over  to  the  company  on 
payment  of  the  compensation.    Mr.  Flower  included  in  his  con- 
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veyancing  costs  the  costs  of  the  apportionment.  The  company 
elected  to  have  the  costs  taxed,  and  it  was  agreed  that  in  order 
to  get  the  bill  settled  more  speedily  than  could  be  done  by  obtain- 
ing an  order  for  taxation,  it  should  be  settled  by  Mr.  Dax.  A 
correspondence  took  place  relative  to  this  reference,  as  to  which  it 
will  be  sufficient  to  say  that  the  Court  considered  that  it  was  not 
the  intention  of  either  party  to  refer  anything  more  to  Mr.  Dax 
than  the  taxation  of  the  conveyancing  costs.  The  costs  of  the 
apportionment  were  disallowed  by  him,  as  not  being  costs  payable 
under  the  82nd  section.  The  company  insisted  that  this  dis- 
allowance was  final,  and  refused  to  complete  the  purchase,  except 
on  the  terms,  that  upon  their  paying  the  purchase-money,  interest, 
costs  of  arbitration,  and  the  conveyancing  costs  as  taxed  by  Mr. 
Dax,  M-y: Flower  should  give  them  a  consent  to  their  receiving  the 
£4100  out  of  Court  without  any  deduction  for  the  costs  of  the 
above  apportionments. 

Mr.  Mower  then  presented  a  petition  praying  for  a  taxation  of 
his  costs  of  the  apportionments,  and  of  the  discussion  about 
accommodation  works,  and  that  the  amount  of  such  costs  might  be 
paid  out  of  the  £4100  in  Court,  and  the  residue  of  that  fund  paid 
to  the  company,  or  that  the  company  might  be  ordered  to  pay  the 
costs  when  taxed. 

Yice-Chancellor  Stuart  made  an  order,  directing  the  Petitioner's 
costs  of  and  incident  to  the  apportionments,  the  accommodation 
works,  and  the  Petition,  to  be  taxed,  and  ordering  the  company 
to  pay  them.    The  company  appealed. 

Mr.  Bacon,  Q.C.,  and  Mr.  /.  H.  Taylor,  for  the  Appellants  : — 

These  costs  come  neither  under  section  82,  nor  section  80. 
They  cannot  come  under  the  former,  for  they  are  not  convey- 
ancing costs,  they  do  not  come  under  the  latter,  because  the 
money  here  deposited  was  not  compensation  money,  and  it  is  only 
where  the  compensation  money  is  paid  into  Court  by  reason  of 
inability  to  convey,  that  the  powers  of  section  80  arise :  Ex  ].)arie 
Buck  (1) ;  that  section  being  a  part  of  the  division  of  the  Act  from 
section  69  to  section  80,  both  inclusive,  and  on  a  fair  construction 
only  applying  to  cases  where  money  is  deposited  under  the  clauses 

(1)  1  U.  .'v.'  M.510. 
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in  that  division.  Ex  parte  Stevens  (1)  sliews^  that  there  is  no  claim 
against  this  fund.  But  if  these  costs  might  otherwise  be  payable, 
there  is  no  claim  for  them  in  the  present  case.  Mr.  Dax  was 
in  the  position  of  an  arbitrator,  and  his  decision  is  final. 

Mr.  Cole,  Q.C.,  and  Mr.  Nalder,  for  Flower:— 

The  intention  of  the  parties  was  that  Mr.  Dax  should  settle  the 
conveyancing  costs  as  conveyancing  costs.  It  was  never  intended 
to  make  him  general  arbitrator  as  to  what  costs  the  company 
should  pay.  He  was  quite  right  in  striking  out  these  costs,  be- 
cause they  were  not  conveyancing  costs :  Ex  parte  BucJc  (2)  :  but 
that  does  not  affect  our  right  to  recover  them  under  section  80. 
Haynes  v.  Barton  (3)  strongly  lays  down  the  reasonable  rule  that 
the  company  must  pay  all  costs  incident  to  the  purchase  of  the 
lands,  and  these  costs  clearly  are  such. 

Mr.  Bacon,  in  reply. 

Sir  J.  L.  Knight  Beuce,  L.J. : — 

The  Yice-Chancellor  was  right  in  point  of  principle,  precedent, 
propriety,  and  substantial  justice,  in  ordering  the  company  to  pay 
these  costs,  unless  it  can  be  shewn  that  under  the  Act  of  Parliament 
he  had  no  jurisdiction  to  do  so.  Nothing  has  been  read  from  the 
Act  of  Parliament,  and  no  authority  has  been  produced,  shewing 
that  he  had  not  that  jurisdiction  under  the  80th  section  of  the 
Act,  and  I  am  of  opinion  that  His  Honour's  order  is  clearly  right. 


Sir  G.  J.  Turner,  L.J. : — 

I  am  of  the  same  opinion,  and  feel  no  doubt  that  the  Yice-Chan- 
coUor  had,  under  the  80th  section,  jurisdiction  to  order  the 
company  to  pay  these  costs.  The  first  question  is,  whether  Mr, 
Baxs  award  interposes  any  bar  to  the  exercise  of  this  jurisdiction, 
and  I  am  of  opinion  that  it  does  not,  for  it  is  clear  to  me,  upon  the 
correspondence,  that  it  was  not  the  intention  of  either  party  that 
Mr.  Bax  should  take  into  consideration  what  costs  should  be  paid 
by  the  company ;  all  that  was  intended  was,  that  he  should  tax  the 
conveyancing  costs,  under  which  head  these  costs  do  not  come. 

(1)  2  Ph.  772.  (2)  1  H.  &  M.  519,  523.  (3)  1  Dr.  &  Sm.  483. 
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The  case  then  turns  entirely  on  the  construction  of  section  80.  L.  JJ. 

Now  there  cannot  be  any  doubt  that  these  are  costs  incurred  in  1866 

consequence  of  the  taking  of  the  lands,  and  so  far  they  are  clearly  j,^7e 

within  the  section.    But  it  was  urp:ed  that  the  section  did  not  Lo^'don, 

^  Brighton, 

apply  at  all,  because  the  money  was  not  deposited  in  Court  under  and 

1        .            •        1           1            .      o^'    -r         1                 -,1  South  Coast 

the  prior  sections,  but  under  section  85.    1  am,  however,  clearly  oi  Railway 

opinion  that  the  80th  section  applies  whether  the  money  is  depo-  ^^^^^^^J- 

sited  under  the  earlier  or  the  subsequent  clauses  ;  the  exception  ii)  Flower. 

that  section  appearing  to  me  to  remove  whatever  doubt  there 

might  otherwise  have  been  on  the  point.    Mr.  Daxs  award  being 

out  of  the  way,  there  is,  in  my  opinion,  nothing  to  take  away  the 

right  of  the  landowner  to  receive  these  costs. 

Solicitors  for  Mr.  Flower :  Messrs.  F.  W.  &  W.  Flower. 
Solicitors  for  the  Company  :  Messrs.  Faithful,  Son,  &  Coode. 


JENNER  V.  MORRIS.  l.jj. 

Title  Deeds — Delivery  of,  out  of  Court  to  Tenant  for  Life. 

July  26. 

A  suit  was  instituted  for  raising  portions  out  of  a  settled  estate.  Pending   

the  suit  the  tenant  for  life  took  a  number  of  the  leases  to  Faris.  He  after- 
wards, under  an  order  of  the  Court,  brought  the  whole  of  the  title  deeds  and 
leases  into  Court,  for  the  purposes  of  the  suit.  The  purposes  of  the  suit 
having  been  satisfied,  and  the  portions  raised  by  mortgage,  he  applied  to  have 
the  title  deeds  and  leases  given  up  to  him,  which  application  was  opposed  by 
the  mortgagees,  and  was  refused  by  Kindersley,  V.-C.  : — 

Held,  by  Knight  Bruce,  L. J.,  that  as  the  tenant  for  life  had,  on  ^  former 
occasion,  taken  some  of  the  deeds  abroad,  the  delivery  of  them  to  him  ought 
not  to  be  ordered  without  the  consent  of  the  mortgagees  : 

Per  Turner,  L.J.,  semUe,  that  the  deeds  ought  to  be  delivered  to  him, 
on  his  giving  suflicient  security  for  their  safe  custody  and  production,  and  for 
returning  them  to  Court  when  ordered. 

Evidence  referred  to,  not  in  the  order  under  appeal,  but  in  a  previous  onler 
in  the  cause,  cannot  be  read. 

Phis  was  an  app(^al  by  Sir  J.  A.  Jl/orr/s  iVoin  a  decision  of  Yico- 
^  Chancellor  Kindersley,  wlio  lia,d  rofusc^d  to  orib^r  ('(^rtaiu  title  deeds 
and  counterpart  leases  to  be  delivered  out  of  Court  to  hini. 

Sir  /.  A.  Morris  in  1858  was  tmiant  i'or  life  in  possession  of 
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L.  JJ.  estates  in  Glamorganshire,  under  a  settlement  dated  the  8th  of 
1866  June,  1819.  Under  a  power  contained  in  this  settlement  Sir  John 
Jennee  Morris,  the  deceased  father  of  Sir  J.  A.  Morris,  had  executed 
several  deeds  charging  the  estates  with  sums  of  money  raisable 
after  his  death  for  the  portions  of  his  younger  children,  and  limit- 
ing terms  to  trustees  for  the  purpose  of  raising  them.  In  the  year 
1858  Sir  /.  Morris  having  died,  this  suit  was  instituted  by  one  of 
his  daughters,  and  her  husband  and  children,  asking  to  have  her 
portion  raised,  or  in  case  the  Court  should  be  of  opinion  that  the 
portionists  took  concurrently,  then  to  have  all  the  portions  raised. 
On  the  22nd  of  March,  1861,  a  decree  was  made  directing  all  the 
portions  to  be  raised  by  mortgage  of  the  hereditaments  comprised 
in  the  several  terms  of  years  limited  by  the  deeds  charging  the 
portions.  By  certificate  filed  on  the  29th  of  June,  1861,  it  was 
found  that  £15,000  was  the  sum  necessary  to  be  raised  for  the 
portions  and  costs. 

On  the  24th  of  July,  1861,  an  order  was  made,  on  the  applica- 
tion of  the  Plaintiffs,  for  the  production  by  Sir  J.  A.  Morris,  at  the 
office  of  his  solicitors,  of  the  title  deeds  relating  to  the  property  to 
be  included  in  the  mortgage. 

On  the  29th  of  July,  1863,  an  order  was  made  in  this  cause, 
and  in  two  other  causes,  in  which  latter  causes  a  receiver  had  been 
appointed  who  was  in  possession.  By  this  order  Sir  J.  A,  Morris 
was  let  into  possession  of  the  estates  on  an  undertaking  that  he 
should  execute  all  such  deeds  as  should  be  requisite  for  raising  the 
amount  directed  to  be  raised  by  the  above  decree. 

In  September,  1863,  a  contract  was  entered  into,  subject  to  the 
sanction  of  the  Court,  between  tho  Plaintiffs  and  proposed  mort- 
gagees for  the  advance  of  the  £15,000  on  mortgage. 

On  the  23rd  of  April,  1864,  an  order  was  made,  on  the  applica- 
tion of  the  Plaintiffs,  that  Sir  J.  A.  Morris,  who  was  out  of  the 
jurisdiction,  should  leave  at  the  office  of  his  solicitors  certain  leases 
and  counterparts  of  leases  admitted  by  him  to  be  in  his  possession. 

On  the  27th  of  February,  1865,  the  Chief  Clerk  certified  that  a 
mortgage  for  the  £15,000  had  been  settled  and  approved,  and  also 
a  deed  appointing  a  receiver  on  behalf  of  the  mortgagees.  This 
receivership  deed  was  of  the  usual  description,  empowering  the 
receiver  to  enter  and  receive  the  rents  on  default  being  made  in 
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payment  of  interest  for  a  Bpecified  time.    It  was  part  of  the  arrange-      L.  JJ. 
ment  of  September,  1863,  that  the  mortgagees  were  not  to  have  1866 
possession  of  the  title  deeds,  and  the  mortgage  being  only  a  mort-  jenner 
gage  of  the  terms,  did  not  confer  any  light  to  such  possession. 

On  the  15th  of  March,  1865,  an  order  was  made,  on  the  applica- 
tion of  the  Plaintiffs,  directing  Sir  J.  A.  Morris,  or  his  solicitors,  to 
produce  on  oath,  and  leave  with  the  Clerk  of  Keeords  and  Writs, 
the  title  deeds,  leases,  and  counterparts  of  leases,  for  the  benefit 
of  the  parties  interested  therein. 

On  the  10th  of  April,  1865,  the  mortgage  deed  and  receivership 
deed  were  executed.  The  money  was  afterwards  paid  into  Court 
by  the  mortgagees.  An  order  was  subsequently  made  for  the 
payment  of  the  portions,  and  providing  for  costs. 

Jn  December,  1865,  the  Plaintiff  took  out  a  summons,  asking  that 
the  deeds  and  documents  in  Court  might  be  delivered  out  to  the 
mortgagees.  The  summons  was  adjourned  into  Court.  .  Vice- 
Chancellor  Kindersley,  on  the  3rd  of  March,  1866,  refused  the 
application. 

In  June,  1866,  Sir  /.  A.  Morris  moved  that  the  title  deeds  and 
leases  might  be  delivered  out  to  him.  The  Vice-Chancellor 
refused  the  application,  and  Sir  /.  A.  Morris  appealed. 

It  did  not  appear  in  the  evidence  before  the  Court,  but  was 
admitted  by  counsel  for  Sir  /.  A.  Morris  at  the  bar,  that  he  had  on 
one  occasion,  before  the  leases  were  deposited  in  Court,  taken  a 
number  of  them  with  him  to  Paris.  This  fact,  it  was  stated,  had 
appeared  in  some  of  the  earlier  proceedings  in  the  cause,  and  was 
the  ground  on  which  the  Vice-Chancellor  refused  to  order  the 
delivery  of  the  deeds  to  Sir  J.  A.  Morris. 

Mr.  Baihj,  Q.C.,  and  JMr.  A.  Smithy  for  Sir  /.  A.  Morris,\i\  support 
of  the  appeal  motion: — 

These  deeds  were  brought  into  Court  for  the  purposes  of  the 
suit.  Those  purposes  have  been  satisfied,  and  tlie  deeds  ought  to  bo 
given  out  to  the  person  wlio  brought  them  in  :  Phuilcctt  v.  Lewis  (1). 
The  retaining  the  leases  in  Court  is  especially  inconvenient  to  the 
tenant  for  life,  wlio  has  tli(^  management  of  tlie  estate.  The  mort- 
gagees have  no  right  (o  the  deeds. 

(1)  G  Hare,  G5. 
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L.  JJ.        Mr.  W.  W.  Kar slake,  for  tlae  mortgagees : — 

We  are  not  here  asking  that  the  deeds  may  be  delivered  to  us, 
Jenner     but  we  object  to  their  being  delivered  to  Sir  J.  A.  Morris,  on  the 
Morris,     ground  that  he  cannot  be  depended  on  for  their  safe  custody.  The 
affidavit  on  which  they  were  ordered  into  Court  shews  this. 

[Mr.  Baily  : — That  affidavit  cannot  be  read.  It  is  not  entered  in 
the  order  under  appeal. 

Mr  W.  W.  Kar  slake : — It  is  entered  in  the  order  of  15th  March, 
1865. 

Sir  Gr.  J.  Tuener,  L.J. : — You  may  read  any  previous  order  in 
the  cause,  but  not  evidence  referred  to  in  it,  if  not  referred  to  in 
the  order  under  appeal. 

After  this  the  admission  above  referred  to  was  made.] 

We  have  an  interest  in  the  deeds,  and  they  ought  to  be  retained 
in  Court :  Webl)  v.  Webh  (1) ;  Ricks  v.  Sicks  (2) ;  Brigstocke  v. 
Mansel  (3).  If  it  becomes  necessary  to  put  in  force  the  receiver- 
ship deed  it  will  be  most  embarrassing  to  have  the  leases  all  in 
the  hands  of  a  hostile  party. 

Mr.  Baily,  in  reply. 

Sir  J.  L.  Knight  Bruce,  L.  J. : — 

I  cannot,  without  the  consent  of  the  mortgagees,  concur  in  any 
order  for  delivery  of  these  documents  to  a  tenant  for  life  who, 
on  a  former  occasion,  has,  without  any  necessity,  taken  a  number 
of  them  out  of  the  jurisdiction. 

Sir  G-.  J.  Turner,  L.J. : — 

As  my  learned  brother  agrees  with  the  conclusion  of  the  Yice- 

Chancellor  my  opinion  is  immaterial,  but  I  should  have  thought 

that  as  the  objects  of  the  suit  are  at  an  end,  the  deeds  ought  to  be 

delivered  to  Sir  J.  A.  Morris  upon  his  giving  security  to  be 

approved  of  by  the  Judge  in  Chambers  for  their  safe  custody  upon 

(1)  1  Dick.  298.  (2)  2  Dick.  G50. 

(3)  3  Madd.  47, 
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the  estate,  for  their  production  at  all  reasonable  times,  and  for  their  l.  JJ. 
return  into  Court  if  ordered.  186G 

Jexner 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

I  do  not  object  to  such  an  order  if  the  mortgagees  consent  to  it. 

The  mortgagees  haying  given  their  consent,  the  order  was  taken 
on  the  above  footing. 

Solicitors  for  Sir  /.  A.  Morris:  Messrs.  Horn  &  Murray. 
Solicitors  for  the  Mortgagees :  Messrs.  Parian  &  Pagden. 


In  re  BUTLEE.  L.  JJ. 

Deceased  Lunatic — Jurisdiction — -Possession  of  Real  Estate — Committee — 

Solicitor — Account.  July  27,  28. 

A  lunatic  was  found  by  tlie  Court  to  be  seised  in  fee  of  certain  real  estate, 
and  certain  persons  were  found  to  be  bis  heirs.    On  his  death  intestate  : — 

Held,  that  the  committee  of  the  person  who  had  been  put  by  the  Court 
into  possession  of  certain  part  of  the  real  estate,  must  deliver  possession 
^  thereof  to  the  heirs  so  found,  but  without  prejudice  to  any  question  of  title, 
and  could  not  retain  possession  as  an  adverse  claimant : 

Held,  that  the  Court  could  not  order  the  committees  of  the  person  and 
estate  to  deliver  possession  of  other  part  of  the  estate,  which  the  committee 
of  the  person  had  taken  possession  of  claiming  adversely  to  the  heirs,  and 
that  the  committees  were  not  accountable  in  lunacy  for  rents  accrued  since 
the  death  of  the  lunatic  : 

Held,  also,  that  the  Court  could  not,  under  its  general  jurisdiction,  order  a 
solicitor  to  account  for  rents  so  accrued  and  received  by  him  as  solicitor  for 
the  committee  of  the  estate. 

This  was  a  Petition  by  the  co-heiresses  of  a  deceased  lunatic, 

and  contained  statements  to  the  following  effect : — RicJiard  Fowler 

Butler,  the  father  of  the  lunatic,  had  a  base  foe  (1)  in  a  certain 

estate  called  the  Pendeford  estate,  and  was  tenant  for  life  of  an 

estate  called  the  Barton  Hall  estate,  with  remainder  to  l\is  eldest 

son,  Richard  Wynne  Foivler  Butler,  1h(^  lunatic,  in  tail,  witli  vc- 

mainder  to  his  son  by  another  wif(\  Rohert  Henry  Fowler  Butler,  in 

(1)  This  wjis  the  statement  on  the  his  Lordship's  judgment,  as  in  the 
retition,  but  the  Fendiford  estate  was  same  position  as  the  Jlark/ii  I /all 
considered  during  the  iirgument,  and  in  estate. 
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L.  J  J.      tail,  with  remainders  over.    In  1849,  shortly  after  B.  W.  F.  Butler 
1866      attained  the  age  of  twenty-one  years,  a  disentailing  deed  was  ex- 
ecuted  by  him  and  his  father,  whereby  the  Barton  Hall  estate  was 
BuTLEE.     settled  on.  the  father  for  life,  with  remainder  to  the  eldest  son,  the 
lunatic,  in  fee,  subject  to  charges. 

In  July,  1864,  after  the  death  of  his  father,  Bichard  Wynne 
Fowler  Butler  was  found  a  lunatic,  and  in  1865,  Henry '  Alsoiojp 
,was  appointed  committee  of  the  estate,  and  Bohert  Henry 
-Fowler  Butler  and  his  wife  were  appointed  committees  of  the 
person.  By  a  report,  dated  30th  November,  1865,  the  Master 
in  Lunacy  found  that  the  Petitioners,  Sarah  Fowler  Butler,  Mary 
Fowler  Butler,  daughters  of  B.  F.  Butler,  and  Flizabeth  Tassie, 
his  granddaughter  (all  by  his  first  wife)  were  co-heiresses  of  the 
lunatic,  and  that  the  lunatic  was  entitled  to  an  estate  in  fee  simple 
in  the  Pendeford  estate,  and  to  an  estate  in  fee  simple  in  the 
Barton  Hall  estate,  subject  to  certain  charges,  and  the  Master  sub- 
mitted that  it  should  be  ordered  that  J^.  H.  F.  Butler  and  his  wife 
should,  as  committees  of  the  person  of  the  lunatic,  retain  for  his  use 
the  house  and  gardens  called  Barton  Hall,  and  nine  acres  of  land, 
part  of  the  Barton  Hall  estate.  This  report  was  confirmed,  and  an 
order  made  accordingly. 

On  the  11th  December,  1865,  the  lunatic  died  intestate. 

Sarah  Fowler  Butler  took  out  letters  of  administration  of  his 
estate,  and  Sarah  Fowler  Butler,  and  Mary  Fowler  Butler  and  Eliza- 
heth  Tassie,  the  other  co-heiresses,  now  presented  a  Petition  entitled 
in  Lunacy  and  in  Chancery,  stating  as  above  stated,  and  that 
B.  H.  F.  Butler  disputed  the  validity  of  the  disentailing  deed,  and 
claimed  both  the  estates  as  tenant  in  tail  in  remainder ;  and  that 
John  Bichardson  wSiS  employed  by  Henry  Alsoj)^,  the  committee,  as 
his  solicitor,  and  had  received  the  March  rents  of  the  estates  and 
paid  them  to  B.  H.  F.  Butler;  and  the  Petition  prayed,  among  other 
things,  that  Henry  Also^^  and  B.  H.  F.  Butler  might  be  ordered  to 
deliver  to  the  Petitioners. the  possession  of  the  Pendeford  estate 
and  Barton  Hall  estate ;  that  Henry  Alsopj)  might  account  for  the 
rents  payable  in  March  last,  and  include  them  in  his  final  account, 
and  that  the  Master  might  apportion  them ;  and  that  H  Alsopp, 
B.  H  F.  Butler,  and  J.  Bichardson,  might  be  ordered  to  pay  to  the 
Petitioners  the  apportioned  part  of  the  rent 
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The  Petition  now  came  on  for  hearing.  L.  J  J. 

1866 

Mr.  Q.  M.  Gifard.  Q.C.,  and  Mr.  Bird,  for  the  Petitioners,  con-  ^ 

In  re 

tended  that  Mr.  Also^p  and  Mr.  B.  H.  F.  Butler  came  into  posses-  Butlee. 
sion  of  these  estates  as  committees,  and  were  bound  now  to  take  the 
directions  of  the  Court  before  delivering  up  or  retaining  possession 
of  them :  Ex  jparte  Clarke  (1) ;  In  re  Fitzgerald  (2).  As  to  Mr. 
Bichardson,  he  was  a  solicitor,  and  bound  to  account  under  the 
general  jurisdiction  of  the  Court. 

Mr.  Osborne,  Q.C.,  and  Mr.  Swanston,  for  Mr.  Alsojpj^. 

Mr.  Daniel,  Q.C.,  and  Mr.  Bawlinson,  for  B.  H.  F.  Butler,  said 
that  a  bill  had  been  filed  by  him  under  which  the  dispute  as  to 
the  title  would  be  brought  before  the  Court. 

Mr.  Baggallay,  Q.C.,  and  Mr.  Kay,  for  Mr.  Bichardson. 
Mr.  Bird,  in  reply. 

SiE  J.  L.  Knight  Bruce,  L,J.,  said  that  in  his  opinion  no  case 
had  been,  established  for  the  interference  of  the  Court,  and  that 
the  Petition  ought  to  stand  over.  He,  however,  deferred  to  the 
opinion  of  the  Lord  Justice  Turner,  being  convinced  that  no  injury 
could  be  done  in  the  matter  of  title  by  interfering  to  the  extent 
proposed. 

Sir  G.  J.  Turner,  L.J.,  after  stating  what  appeared  to  be  the 

facts  of  the  case,  continued  :  — 

Then,  as  to  the  wliole  of  these  estates,  except  Barton  Hall,  and 
the  land  occu[)ied  with  it,  Mr.  B.  H.  F.  Butler  was  under  no 
obligation  whatever  that  I  can  see  in  respect  of  any  duty  con- 
tracted by  him  towards  the  lunatic's  estate.  He  was  tenant  in 
tail  in  remainder  if  the  disentailing  deeds  were  not  duly  executed, 
and  I  can  see  nothing  which  would  preclude  him  from  liis  right, 
immediately  upon  the  death  of  the  lunatic,  to  assert  his  title  as 
tenant  in  tail  in  remainder  to  tliese  estates.  In  fact,  he  did  assert 
his  title  immediately  upon  the  death  of  the  lunatic,  and  he  claimed 
to  be  entitled  to  the  whole  of  the  Feiideford  estate  and  the  Barton 
(1)  Jac.  5S9.  (2)  2  Scli.  ^  Lef.  432. 
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L.  JJ.      JEall  estate,  and  I  can  find  nothing  whatever  to  restrict  him  from 
1866      so  doing.    If  he  got  into  possession  of  these  estates  it  was  by 
jnre      virtiie  of  his  title,  and  not  of  any  confidence  reposed  in  him  by  the 
Butler.     Qourt.    And  if  these  Petitioners  assert  their  title,  what  was  there 
to  prevent  them  from  giving  notice  to  the  tenants  not  to  pay  their 
rents  to  Mr.  JR.  H.  F.  Butler  or  his  agent,  because  a  disentailing 
deed  had  been  executed  under  which  the  lunatic  became  ow^ner  in 
fee,  and  they  were  therefore  entitled  as  his  co-heiresses  at  law,  and 
they  might  have  followed  this  up  by  filing  a  bill  in  equity  for  a 
receiver.    Instead  of  doing  this,  they  present  this  Petition,  and 
ask  that  possession  of  these  estates  may  be  delivered  to  them.  I 
cannot  see  any  possible  ground  on  which  this  Court,  sitting  in 
Lunacy,  can  give  such  a  direction. 

But  as  to  Barton  Hall  and  the  nine  acres,  the  case  stands  some- 
what differently.  Mr.  B.  H.  F.  Butler  and  his  wife  were  appointed 
committees  of  the  person  of  the  lunatic,  and  were  directed  by  the 
Court  to  retain  possession  of  Barton  Hall  and  the  nine  acres,  for 
the  convenience,  comfort,  and  benefit  of  the  lunatic.  Mr.  B.  H.  F. 
Butler,  therefore,  came  into  possession  of  this  property  not  by 
virtue  of  any  title  in  him  as  tenant  in  remainder,  but  by  virtue  of 
the  order  of  this  Court.  Looking,  then,  to  the  cases  of  Ex  parte 
Clarice  (1),  and  In  re  Fitzgerald  (2),  I  think  that  upon  the  death  of 
the  lunatic,  Mr.  B.  H.  F.  Butler  was  bound  not  to  set  up  his  own 
title  as  against  the  heirs-at-law  of  the  lunatic,  who  was  found  by 
the  Master's  Eeport  to  have  been  seised  in  fee  of  those  estates. 
These  two  cases  seem  to  establish  that  he  was  not  entitled — having 
received  possession  from  the  Court  as  committee — to  retain  that 
possession  in  his  character  of  tenant  in  tail  in  remainder.  As 
to  Barton  Hall,  therefore,  we  shall  only  be  following  the  authority 
of  Lord  Eldon  in  Ex  parte  Clarice,  which  seems  to  have  gone  a 
little  further  than  In  re  Fitzgerald,  in  saying  that  possession  must 
be  delivered  up  to  the  Petitioners,  but,  of  course,  without  any 
prejudice  to.  any  possible  question  of  title. 

Another  part  of  the  prayer  is,  that  Mr.  Alsopp,  the  committee 
of  the  estate,  may  be  charged  with  the  sums  which  have  been 
received  by  Mr.  Bicliardson — the  rents  which  accrued  due  in  March 
last. 

(1)  Jac.  589.  (2)  2  Scli.  &  Lef.  432. 
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Now,  in  the  first  place,  so  far  as  Mr.  Richardson  is  concerned,      L.  JJ. 
this  Court  has  nothino^  to  do  with  it.    This  Court  looks  to  the  1866 
committee,  and  if  he  employs  a  person  under  him,  the  committee      in  re 
may  be  answerable  to  the  Court,  but  the  Court  will  never  recog-  ^^^^^ 
nise  the  person  who  acts  under  the  committee.    The  application 
so  far  as  Mr.  Bichardson  is  concerned,  seems  to  me  altogether 
erroneous. 

Then  it  is  said  that  Mr.  Richardson  received  these  rents  as 
agent  of  Mr.  AIsojop^  who  must  be  answerable,  and  should  have 
kept  these  rents  in  his  own  hands,  as  to  which,  and  also  as  to  the 
possession,  the  words  of  Lord  Redesdale  in  the  case  of  In  re  Fitz- 
gerald are  cited,  and  it  is  said  that  the  committee  ought  to  have 
come  to  the  Court  to  ask  for  direction^  as  to  the  delivery  up  of 
possession  of  the  estates.  I  never  heard  of  such  an  application. 
If  any  party  thinks  right  to  come  to  the  Court  and  ask  for  de- 
livery of  the  possession,  which  is  the  ordinary  course  taken,  then 
the  Court  entertains  the  application,  but  I  never  heard  that  it 
was  the  duty  of  the  committee  to  come  to  the  Court  in  the  first 
instance.  On  the  contrary,  in  all  the  cases  which  come  before  us, 
where  a  lunatic  dies  seised  of  real  estate,  and  the  administrator  comes 
for  payment  of  the  funds  out  of  Court,  we  leave  the  question  as 
to  the  real  estate  untouched,  in  order  that  any  person  may  assert 
any  title  he  may  think  himself  to  have  in  respect  of  the  estates, 
and  the  passage  cited  from  In  re  Fitzgerald  as  to  the  abandonment 
of  possession  as  committee  exactly  applies  to  Barton  Sail,  but  has 
no  application  to  any  other  part  of  the  case. 

[His  Lordship  also  decided  against  the  Petitioners  as  to  the  other 
matters  comprised  in  the  Petition,  which  do  not  call  for  any 
report ;  and  an  order  was  made  that  possession  of  Barton  Hall  and 
the  nine  acres  should  'be  delivered  to  the  Petitioners  without  pre- 
judice to  any  question  of  title  ;  except  as  to  that,  the  Petition  was 
dismissed  with  costs.] 

Solicitors  for  tlio  Petitioners  :  Messrs.  Yoioig,  Jo)ics,  tC*  Co. 
Solicitors  for  Mv,  R.  11.  F.  Butler:  Messrs.  Bcane,  Chuhh,  d' 
Saunders. 

Solicitors  for  ]\lr.  Alsoj)})  and  Mr.  Richardsoii :  jMessrs.  BraiJiC'ii- 
ridge  &  Sons. 
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L.  JJ.  BOWLING  V.  DOWLING. 

3866 


July  25. 


Will — Gift  hy  Implication  to  Issue. 

A  testator  directed  his  residuary  personal  estate  to*  be  invested,  "  and  the 
interest  to  be  divided  half-yearly  between  his  four  sons,  and  at  the  decease 
of  either  without  lawful  issue,  such  share  to  revert  to  the  remainder  then 
living,  or  their  child  or  children  " : — 

Held  (reversing  the  decision  of  Stuart,  V.C.),  that  each  of  the  four  sons 
took  an  absolute  interest  in  his  share,  subject  to  be  divested  in  case  of  his 
dying  without  leaving  issue ;  and  that  there  was  no  gift  by  implication  to 
the  children  of  any  who  might  die  leaving  issue. 

IhIS  was  an  appeal  from  a  decree  made  by  Yice-Cliancellor 
Stuart,  reported  Law  Eep.  1  Eq.  442. 

,  The  bill  was  filed  for  the  purpose  of  obtaining  a  declaration 
of  the  rights  of  the  persons  interested  under  the  will  of  BicJi- 
ard  Hoare  Bowling ,  dated  the  18th  of  November,  1859.  The 
testator  thereby,  after  making  certain  devises  and  bequests,  dis- 
posed of  his  residuary  real  ^and  personal  estate  in  the  following 
terms : — 

"  That  my  freehold  estates,  and  all  other  property,  shall  be 
disposed  of  as  my  executors  may  think  best,  and  be  added  to  and 
invested  with  my  other  personal  property,  either  in  railway 
debentures,  or  any  other  stock  they  may  deem  best,  the  interest 
therefrom  to  be  divided  half-yearly  between  my  four  sons  above- 
named,  and  at  the  decease  of  either  without  lawful  issue,  such 
share  to  revert  to  the  remainder  then  living,  or  their  child  or 
children." 

The  testator  died  on  the  1st  of  May,  1860.  His  four  sons 
referred  to  in  the  will,  B.  H.  Bowling,  E.  P.  Bowling,  G.  H.  Bow- 
ling, and  S.  S.  Bowling,  were  all  still  living ;  but  E.  P.  Bowling 
having  incumbered  his  share  and  become  bankrupt,  it  became 
necessary  to  ascertain  the  extent  of  his  interest  under  the  will. 
The  present  bill  was  filed  accordingly  by  S.  E.  Bowling,  for  that 
purpose.  The  Yice-Chancellor  decided  that  the  four  sons  took 
only  an  estate  for  life,  with  an  estate  by  implication  to  the  issue 
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living  at  their  death,  as  joint  tenants  (1).    From  this  decision  the      l.  jj. 
Plaintiff  appealed.  1866 

When  the  case  was  opened  before  the  Lords  Justices,  Lord  dowltng 
Justice  Turner  remarked,  that  the  Court  had  no  jurisdiction  to 
decide  the  rights  of  the  parties  in  the  event  of  any  of  the  sons 
dying  leaving  issue,  until  the  event  had  happened.  The  50th 
section  of  the  15  &  16  Vict.  c.  86,  gave  power  to  the  Court  "  to 
make  binding  declarations  of  right,  without  granting  consequential 
relief,"  but  that  had  never  been  held  to  give  power  to  the  Court  to 
make  a  declaration  as  to  the  rights  of  parties  on  a  contingency 
which  had  not  happened  (2).  If,  therefore,  the  Court  made  any 
declaration  in  the  present  case,  it  must  be  confined  to  the  present 
interest  of  the  parties. 

Mr.  Malins,  Q.C.,  and  Mr.  Graclmall,  for  the  Plaintiff 

The  gift  of  the  income  to  the  sons  is  unlimited,  and  passes  the 
capital ;  and  there  is  nothing  in  the  will  to  divest  their  interest 
unless  they  die  without  issue.  There  is  no  gift,  to  the  issue 
and  if  they  take  any  interest,  it  must  be  by  implication.  But  it 
is  well  settled  that  if  there  is  a  bequest  to  A.  and  if  he  die  without 
issue,  then  over,  there  is  no  gift  by  implication  to  the  issue. 
The  Yice-Chancellor  decided  the  case  on  the  authority  of  Ex 
j^arte  Bogers  (3),  which  he  considered  to  be  still  binding,  not- 
withstanding subsequent  decisions.  But  that  case  has  always 
been  considered  to  have  been  overruled  by  later  authorities: 
Banelagh  v.  Banelagh  (4)  ;  Addison  v.  Bush  (5) ;  Neiglibour  v.  Thur- 
low  (6) ;  Webster  v.  Parr  (7) ;  Sjparhs  v.  Restal  (8) ;  Salisbury  v. 
Petty  (9). 

Mr.  Ailcin  (with  whom  was  Mr.  Bacons  Q.C.),  for  the  children 
of  E.  P.  Bowling : — 

The  interest  is  given  to  the  sons  half-yearly,  which  is  more 

(1)  His  Honour  rested  his  judgment  (3)  2  Madd.  449. 
principally  upon  the  case  of  /"Jx  parte  (4)  12  Bcav.  200. 
li'ogcrs  (2  Madd.  449)  Registrar's  Book  (5)  14  Bcav.  459 ;  S.  C.  on  appeal, 
A,  1815,  p.  849,  under  tho  name  of     2  1).  M.&  G.  810. 
Blackshaw  v.  Jiogcrs.  ((">)  28  Bcav.  33. 

(2)  See  the  note  on  this  section  in  (7)  20  Bcav.  230. 
Morgan's  Chancery  Orders,  3rd  Ed.  p.  (S)  24  Boa  v.  218. 
207.  (9)  3  Uare,  8G.  . 
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significant  of  a  limited  benefit  than  if  it  were  given  annually  in 
the  ordinary  manner.  There  is  a  distinction  made  by  the  tes- 
tator between  the  words  "  interest "  and  "  share" :  Wetherell  v. 
Wetherell  (1). 

We  do  not  deny  the  application  of  the  rule  excluding  a  gift  to 
the  issue  by  implication  in  ordinary  cases.  But  it  is  nowhere  laid 
down  that  there  cannot  be  a  gift  by  implication  to  children  if  an 
intention  to  benefit  them  is  shewn  by  the  context :  Crowder  v. 
Clowes  (2) ;  Wainewright  v.  Wainewright  (3) ;  Ahhott  v.  Middleton  (4). 
Here  the  children  of  the  testator's  four  sons  were  the  objects  of  his 
bounty ;  the  share  of  a  son  dying  without  issue  being  given  over 
to  the  other  sons  "  or  their  child  or  children."  This  distinguishes 
the  present  case  from  many  of  those  cited  on  the  other  side. 
Ex  ^arte  Bogers  (5)  was  decided  on  the  authority  of  Lord  Thurlows 
judgment  in  Harman  v.  Dickenson  (6),  and  is  still  good  law.  The 
subsequent  cases  which  appear  to  overrule  it  were  decided  on  the 
special  words  of  each  case. 

Mr.  Malins,  in  reply. 

SiE  J.  L.  Knight  Beuce,  L.J. : — 

We  have  both  made  up  our  minds  as  to  the  true  construction  of 
this  will.  The  four  sons  take  absolute  interests,  subject  to  their 
being  divested  in  the  event  of  their  dying  without  leaving  issue. 
I  am  not  satisfied  that  it  would  be  proper  at  the  present  stage  to 
go  beyond  that  declaration. 

Sir  G.  J.  Turner,  L.J. : — 

I  am  of  the  same  opinion.  The  gift  to  the  sons  was  an  unlimited 
gift  of  the  interest,  passing  the  capital.  The  expression  is,  "  the 
interest  to  be  divided  half-yearly  between  my  four  sons,  and  at 
the  decease  of  either  without  lawful  issue,  such  share  to  revert  to 
the  remainder;"  which  seems  to  assume  that  the  share  of  each 
was  considered  by  the  testator  to  have  become  vested  in  the 
original  persons  to  whom  he  had  given  it. 

(1)  4  Giff.  51.  (4)  7  H.  L.  C.  68, 

(2)  2  Yes.  449.  (5)  2  Madd.  449. 

(3)  3  Ves.  558.  (6)  1  Bro.  0.  C.  91. 


L.  JJ. 

1866 

DOWLING 
V. 

DOWLING. 
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There  is,  therefore,  in  my  opinion  an  absolute  gift  to  tiie  sons ;      L.  JJ. 
but  this  absolute  gift  is  subject  to  this  condition,  that  upon  the  1866 
death  of  either  of  them  without  issue,  the  share  is  to  revert  to  the  do^lixg 
remainder  then  living,  or  their  child  or  children.    It  appears  to  Fowling. 

me,  upon  the  construction  of  the  whole  will,  that  the  children  are   

not  to  take  any  interest  as  against  their  parents.  If  the  parents 
are  out  of  the  way,  then  the  children  are  to  take  in  their  place ; 
but  so  long  as  there  are  parents  the  children  are  to  take  nothing. 
The  testator  thought  that  in  that  case  he  had  done  enough  for 
them,  for  the  parents  might  provide  for  their  own  children. 

I  do  not  understand  that  there  is  a  difference  between  us  and 
the  learned  Yice-Chancellor  as  to  the  general  rule  of  construction  ; 
but  he  has  drawn  an  inference  in  favour  of  the  children  from  the 
fact  of  the  gift  over  being  to  the  surviving  sons  or  their  children. 
But  if  the  gift  over  is  only  to  take  effect  in  favour  of  the-  children 
if  the  parents  are  out  of  the  way,  no  inference  can  be  drawn  from 
it  in  favour  of  the  children  of  a  son  dying  leaving  issue  as  against 
the  parents  of  such  children.  I  am  therefore  of  opinion  that  the 
general  rule  of  construction  must  prevail,  and  that  there  is  nothing 
in  the  context  to  take  the  case  out  of  it. 

The  case  of  Ex  parte  Bogers  (1),  which  has  been  so  often  com- 
mented on,  cannot  be  considered  a  governing  authority  in  the  pre- 
sent case.  Surely  the  mere  fact  of  a  testator  giving  over  property 
in  case  there  are  no  children,  does  not  furnish  any  presumption  on 
which  this  Court  can  act  in  favour  of  his  giving  it  to  the  children, 
if  there  are  any,  as  against  their  parents.  The  testator  might  well 
suppose  they  would  be  provided  for  from  other  sources,  or  that  the 
parent  would  himself  be  able,  by  means  of  the  gift,  to  provide  for 
them. 

In  cases  of  gift  by  ijnplication  the  Court  has  gone  far  enough, 
and  the  principle  ought  not  to  be  extended.  Perhaps  it  may  be  a 
question  wlicthcr  the  Court  would  go  as  far  as  it  formerly  did  in 
that  direction.  At  all  events  the  expressions  in  one  will  cannot 
govern  the  construction  of  wills  wliicli  are  couched  in  different 
language.  With  great  deference,  lh(n'(M'()r(\  to  the  Vice-Chancellor, 
his  order  must  bo  reversed ;  and  it  must  be  declared  that  oacli  of 
the  sons  takes  an  absolute  interest,  subject  to  his  share  being 

(1)  2  Madd.  449. 
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L.  JJ.  divested  in  the  event  of  his  dying  without  issue  living  at  his 

1866  death,  leaving  it  entirely  open  who  will  be  entitled  to  the  share  in 

DowLma  that  event. 

V. 

DowLma.       g^Hcitor  for  the  Plaintiff:  Mr.  0.  Bichards. 

Solicitor  for  the  other  parties :  Mr.  Bodman. 


L.JJ.  iJoj  pariJe  SAYIN.   Jti  re  SAYIN. 

1866  Creditor's  Deed — Banhruptcy  Act,  1861,  ss.  45,  192,  193 — General  Order  m 

July  20,  21.  Bankruptcy  of  22nd  May,  1862 — Annulling  Registration — Belay. 

A  creditor's  deed  was  registered  on  the  IBtli  of  Marcli,  under  tlie  192nd 
section  of  the  Bankruptcy  Act,  1861.  On  the  16th  of  April  a  non-assenting 
creditor  became  aware  that  a  number  of  addresses  of  creditors  in  the  account 
which  had  been  filed  with  it,  according  to  the  General  Order  of  the  22nd  of 
May,  1862,  were  imperfect,  so  that  letters  sent  to  them  had  been  returned 
through  the  Dead-Letter  Office.  On  the  31st  of  May,  he  gave  notice  to  annul 
the  registration,  and  the  Commissioner  made  an  order  to  that  efiect : — 

Held,  on  appeal,  that  the  time  which  had  been  allowed  to  elapse  before 
making  the  application  was  fatal  to  it,  and  that  the  Commissioner's  order 
must  be  discharged. 

Per  Turner,  L.J. : — Whether  the  Order  of  22nd  May,  1862,  does  not  go 
beyond  the  authority  given  by  section  45  of  the  Act,  in  imposing  conditions 
altering  the  effect  of  section  192 — quaere. 

Per  Turner,  L.J. : — Whether  the  Court  of  Bankruptcy  has  jurisdiction  to 
annul  the  registration  of  a  creditor's  deed — quaere. 

This  was  an  appeal  by  Mr.  Savin,  the  debtor,  from  an  order 
of  Mr.  Commissioner  Goulburn,  directing  the  registration  of  a  deed, 
under  section  192  of  the  Banhrujptcy  Act,  1861,  to  be  vacated  and 
rescinded,  and  the  certificate  of  registration  to  be  vacated  and 
cancelled,  on  the  ground  that  the  account  delivered  to  the  Chief 
Kegistrar  under  the  deed  was  not  in  compliance  with  the 
General  Order  of  the  22nd  of  May,  1862. 

The  deed  in  question  was  dated  the  17th  of  February,  1866,  and 
was  expressed  to  be  made  between  the  debtor  of  the  first  part, 
three  persons  named  as  inspectors  of  the  second  part,  and  the 
creditors  of  the  third  part.  The  debtor  thereby  covenanted  with 
the  inspectors  to  render  to  them  full  accounts  of  his  property,  and 
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realize  it  under  their  directions,  and  deposit  the  money  arising      L.  J  J. 
from  it  in  such  bank,  and  to  such  account,  as  they  should  direct,  1866 
and  agreed  that  he  would  execute  such  assignments  of  his  estate    Ex  parte 
as  they  should  direct,  until  all  his  creditors  were  paid  20s.  in  the 
pound.    The  creditors  and  debtor  agreed  that  the  estate  should  Savin. 
be  administered  according  to  the  principles  of  the  bankrupt 
law,  and  gave  powers  to  the  inspectors  for  the  purpose  of  its  reali- 
zation, giving  them  discretionary  powers  of  advancing  money  out 
of  the  estate  for  the  purpose  of  completing  contracts,  and  powers  to 
raise  money  by  mortgages  of  the  estate.    The  moneys  were  to  be 
applied  from  time  to  time  (after  payment  of  expenses)  in  paying 
dividends  to  creditors  as  in  bankruptcy,  until  they  were  paid  in 
full.    The  creditors  agreed  to  bring  no  actions,  and  it  was  stipulated 
that  the  deed  might  be  pleaded  in  bar  to  any  action. 

This  deed  was  registered  on  the  16th  of  March,  1866,-and  was 
accompanied  by  an  account  of  creditors  as  required  by  the  Order 
above  referred  to.  The  creditors  were  505,  and  the  total  amount  of 
debts  due  to  them  was  upwards  of  £2,500,000,  the  debtor  being  a 
contractor  carrying  on  business  on  a  large  scale.  The  creditors 
who  applied  to  rescind  the  registration  were  two  firms,  one  of 
which  was  an  unsecured  creditor  for  a  sum  of  £1012  10s.,  and 
claimed  £473  as  damages  for  breach  of  a  contract ;  the  other  for 
£565.    Neither  firm  had  assented  to  the  deed. 

On  the  16th  of  April,  the  solicitor  of  the  above  creditors,  having 
previously  obtained  an  office  copy  of  the  deed  and  account,  in- 
spected a  number  of  letters  which  had  been  returned  to  the  chief 
registrar  through  the  Dead-Letter  Office.  Among  them  he  found 
twenty-five  notices  which  had  been  sent  to  creditors  named  in  the 
account,  and  which  were  mostly  indorsed,  "  not  known,"  or  "  insuffi- 
cient address."  It  was-  stated  on  affidavit,  that  with  respect  to 
many  of  those  creditors,  whose  address  in  the  account  was  simply 
"  McmchesterJ^  it  appeared  on  examination  of  the  Manchester  Direc- 
tory that  in  some  instances  there  were  many  persons  in  Manchester 
of  the  same  name,  and  in  other  instances  no  person  at  all  of  the 
name.  Four  creditors  were  entered  in  the  account  without  any 
addresses  at  all.  As  regards  the  securities  held  by  secured  creditors, 
in  the  column  which,  in  the  schedule  to  the  above  Order  of  the  22nd 
of  Mhy,  1862,  is  headed  "Nature  of  Security,"  were  entries  in  the 
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L.  JJ.     following  forms :  "  Eailway  Shares,"  wMcli  occurred  above  a  hun- 
1866      dred  times,  "  Cambrian  Bailway  Ordinary  Shares,"  "  Camhrian 
Ex^rte    Pi'eference  Shares,"  "  Ehlw  Vale  Shares,"  "  Eailway  Shares,  Deben- 
Savin.     tures,  &c.,"  "  Landed  Property,"  "  Eailway  Shares  and  Debentures," 
Satin.     "  Eailway  and  other  Shares,"  "  Eeal  Estate,  and  Slate  Quarry 

  Shares."    The  value  or  estimated  value  of  the  security  was  in 

every  case  entered  in  the  proper  column,  but  nothing  more  was 
given  as  to  its  nature  than  some  one  of  the  above  entries. 

On  the  31st  of  May,  the  creditors  above  referred  to  served  a 
notice  of  motion  that  the  registration  of  the  deed  might  be 
vacated  or  rescinded,  and  the  certificate  of  registration  recalled  and 
cancelled. 

The  motion  was  heard  on  the  22nd  and  27th  of  June,  by  Mr. 
Commissioner  GouTburn,  who,  on  the  2nd  of  July,  made  the  following 
order,  "That  the  registration  of  the  said  deed  of  arrangement 
made  pursuant  to  the  192nd  and  193rd  sections,  of  the  Banhrujptcy 
Act,  1861,  and  the  rules  and  orders  of  this  Court  dated  the  22nd 
of  May,  1862,  which  registration  was  made  on  the  16th  day  of 
March,  1866,  shall  be,  and  the  same  is,  hereby  vacated  and  re- 
scinded, and  that  the  certificate  of  the  Chief  Eegistrar  issued  in 
pursuance  of  the  198th  section  of  the  said  Act  be  recalled  and 
cancelled,  on  the  ground  that  the  account  delivered  to  the  Chief 
Eegistrar  of  this  Court  with  the  above-mentioned  deed,  was  not  in 
compliance  with  the  rules  and  orders  of  this  Court  of  the  22nd  day 
of  May,  1862,  in  the  following  particulars  :  1.  That  the  residences 
of  the  persons  alleged  to  be  creditors  of  the  said  Thomas  Savin  are 
not  sufficiently  set  forth  therein,  and  as  to  some  of  such  creditors 
that  their  residences  are  not  set  forth  at  all ;  and  2.  That  the 
nature  of  the  security  held  by  the  several  persons  alleged  to  be 
creditors  either  wholly  or  partially  secured,  is  not  sufficiently 
stated  in  such  account." 

Mr.  Savin  now  moved  to  discharge  this  order. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Beresford,  for  the  appeal  motion  : — 

Supposing  the  application  to  annul  the  registration  to  be  one 
which  ought  to  have  been  granted  of  course  if  made  earlier,  it 
comes  too  late,  a  vast  business  having  been  carried  on  under  the 
deed  from  the  middle  of  March  to  the  end  of  May  without  the 
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applicants  taking  any  step  to  disturb  it.    The  order  ought  to  be     l.  JJ. 
discharged  on  that  ground  alone.    But  we  further  contend  that  1866 
the  Commissioner  had  no  jurisdiction  to  make  such  an  order :  Ex^rte 
Ex  jparte  Fage,  In  re  Neal  (1)  ;  Ex  parte  Ness  (2).    The  order  does  Savin. 
not  say  that  if  the  form  has  not  been  complied  with  the  regis-  Sa™ 
tration  is  bad ;    moreoyer,   the  order  would  have  been  ultra 
vires  if  it  had  done  so,  for  no  addition  could  lawfully  be  made  to 
the  requisitions  of  sect.  192.  Bex  v.  Justices  of  Leicester  (3),  shews 
the  distinction  between  statutes  which  give  specific  orders,  and 
those  which  merely  direct.    We  admit  that  the  list  is  inaccurate ; 
but  how  can  a  man  who  owes  £2,500,000  give  an  accurate  list  of 
his  creditors?     What  is  he  to  do  if  he  does  not  know  their 
addresses  ?    No  one  pretends  to  say  that  any  real  inconvenience 
has  accrued.     Besides,  if  the  deed  is  bad  it  is  no  protection : 
Lloyd  V.  Harrison  (4). 

Mr.  Bacon,  Q.C.,  and  Mr.  J.  Napier  Kiggins,  on  the  other 
side : — 

If  this  contention  is  allowed,  a  bankrupt  can  always  defeat  his 
creditors.  The  Act  is  plain,  and  the  rules  are  to  be  read  as  part  of 
it,  and  are  clear  and  precise,  and  with  a  very  good  and  intelligible 
object,  and  not  having  been  complied  with,  the  Court  ought  to  de- 
clare the  registration  void.  Are  the  creditors  to  be  bound,  and  the 
debtor  not  ?  If  there  was  an  accidental  error,  or  an  occasional 
omission,  your  Lordships  might  give  leave  to  amend ;  but  here  the 
omission  of  addresses  has  been  quite  systematic,  and  it  is  impossible 
to  send  the  requisite  letters  and  notices.  The  creditors  will  not  be 
hurt  if  the  deed  is  set  aside,  and  we  have  a  right  to  have  that  done. 

Mr.  Be  Gex,  in  reply : — 

Bderfon  v.  Jewell  (r));  Leigh  v.  Fendlelurg  (G),  shew  that  there 
would  be  no  mischief  done  by  treating  registration  as  incapable  of 
being  annulled. 

Sir  J.  L.  Knight  Bruce,  L.J. : — 

In  this  case — a  case  of  some  importance — several  points  have 

(1)  1  D.  J.  &  S.  283.  (4)  G  B.  &  S.  30  ;  13  W.  R.  G02. 

(2)  5  C.  B.  155.  (5)  14  C.  B.  (N.  S.)  GG5. 

(3)  7  B.  &  C.  G.  (G)  15  C.  B.  (N.  S.)  815. 
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L.  JJ.     been  argued,  upon  wliicli  neither  my  learned  Brotlier  nor  myself 
1866      consider  it  necessary  to  give  an  opinion.    For  the  purpose  of  the 
Exparte    pr^sent  controversy,  I  think  that  the  registration  is  open  to  objec- 
Savin.     tion,  and  that  it  was  competent  to  the  learned  Commissioner,  in 
ilvm.     poiiit  of  law,  to  decide  against  its  validity.   When  I  say  competent, 

  I  do  not  mean  to  say,  or  to  have  it  inferred,  that  in  my  opinion  he 

was  bound  to  give  effect  to  the  objection.  I  do  not  say  there  was 
absolute  invalidity ;  but  there  was,  I  repeat,  the  competency  or  power 
to  decide  in  favour  of  the  validity  of  the  objection  made  to  the 
sufficiency  of  the  registration ;  though  I  think  that  it  was  not  in- 
cumbent on  the  Commissioner  so  to  decide.  Now,  in  that  view  of 
the  case,  the  time  allowed  to  elapse  before  bringing  the  objection 
before  his  Honour,  was,  I  think,  of  great  materiality.  The  time 
was  about  ten  weeks.  During  that  period,  in  an  estate  of  this 
description,  much  that  is  very  material  may  have  happened,  and 
in  all  probability  has  happened,  and  I  apprehend  that  those  who 
intended  to  avail  themselves  of  the  invalidity,  or  possible  invali- 
dity, of  the  registration,  were  bound  to  bring  the  objection  forward 
much  sooner  than  they  did.  I  think  that  the  time  which  has  been 
allowed  to  elapse  is  a  sufficient  answer  to  the  application,  and,  there- 
fore, respectfully,  and  fully  sensible  of  the  value  of  the  learned  Com- 
missioner's experience  and  opinion  upon  a  question  of  this  descrip- 
tion, I  think,  with  deference  to  him,  that  in  this  case  I  should 
not  have  acted  upon  the  view  of  the  invalidity  of  the  registration, 
but  should  have  declined  to  interfere  with  it,  and  should  have 
decided  that  matters  ought  to  be  left  as  they  are.  I  think,  there- 
fore, speaking,  I  repeat,  with  great  deference  and  respect  to  the 
opinion  of  the  learned  Commissioner,  that  the  order  should  be  dis- 
charged, and  that  the  registration  should  remain. 


Sir  G.  J.  TuRNEE,  L.J. : — 

Some  points  of  the  very  greatest  importance  have  been  raised  in 
this  case.  First,  whether  the  account  rendered  by  the  debtor  was 
sufficient,  which  leads  back  to  the  question  whether  the  Order  of 
May,  1862,  was  an  Order  warranted  by  the  statute  ?  Secondly, 
whether  the  learned  Commissioner  had  or  had  not  a  power  to  order 
the  registration  of  this  deed  to  be  cancelled  ?  And,  thirdly,  whether 
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the  statute  gives  power  to  enable  an  amendment  to  be  made  of  the  L.  JJ. 
account  which  has  been  rendered  ?  1866 

I  should  not  think  it  right  to  give  an  opinion  upon  any  of  those  j^^^  ^^^g 
points  unnecessarily;  and  it  seems  to  me,  as  well  as  to  my  ^-^^'i^'- 
learned  brother,  that  the  time  which  was  permitted  to  elapse  before  Sayin. 
the  application  was  made  to  the  Commissioner  is  sufficient  to 
dispose  of  the  whole  case.  I  do  not  give  a  concluded  opinion  on 
any  of  the  other  questions.  On  the  question  whether  there  was 
power  to  prescribe  such  a  form  of  account  as  was  prescribed  by  the 
General  Order  of  May,  1862,  I  will  merely  observe  that  if  the 
45th  section  of  the  Act  is  to  be  considered  as  merely  extending  to 
modal  alterations  in  the  practice,  forms,  and  proceedings  of  the 
Court,  it  must  be  a  most  serious  question  whether  it  authorizes 
modal  alterations  to  be  made  which  alter  the  effect  of  other 
provisions  contained  in  the  Act  of  Parliament,  whether, "  in  fact, 
under  the  45th  section,  a  modal  alteration  could  be  introduced 
which  has  the  effect  of  adding  another  condition. to  the  192nd 
section,  which  prescribes  the  mode  and  the  requisites  of  regis- 
tration. 

With  reference  to  the  power  to  cancel,  it  may  be  quite  true  that, 
as  the  learned  Commissioner  says,  every  Court  has  the  power  of 
sotting  right  errors  which  have  occurred  in  its  own  practice,  or 
tlirough  the  non-observance  by  its  officer  of  any  particular  rules. 
This  case  does  not  stand  wholly  upon  that  jurisdiction,  because 
the  statute  has,  in  the  present  case,  enacted  that  particular  effects 
shall  follow  upon  the  act  done  by  the  officer.  The  question  is, 
whether,  the  statute  having  prescribed  those  particular  effects,  it 
is  competent  to  the  Court,  in  the  exercise  of  that  jurisdiction 
Avhich  every  Court  must  possess  over  the  acts  of  its  own  officers,  to 
undo  those  acts,  notwithstanding  the  provisions  of  a  statute  pro- 
scribing the  effect  of  tliosc  acts.  The  question  of  the  right  to 
amend  is  one  of  minor  importance,  and  I  do  not  think  it  necessary 
to  say  anything  upon  it. 

Tlie  point  on  wliich,  in  my  judgment,  the  caso  rests  is  delay. 
This  deed  was  registered  on  tlio  IGth  of  March.  The  natuiv  of 
the  caso  is,  that  there  are  debts  due  from  this  debtor  to  tlio  amount 
of  more  tlian  £2,500,000,  and  there  are  enormous  works  in  progress 
by  the  debtor,  which  this  deed,  as  I  understand  it,  authorized  tli(^ 

YoT..  T.  3  a  1 


1  DEC3aiBE3, 


622 


CHANCEEY  APPEALS. 


[L.  E. 


L.  JJ. 

186G 

Ex  parte 
Savin. 

In  re 
Savin. 


inspectors  to  carry  on,  and  to  borrow  money  for  the  purpose  of 
carrying  on ;  and  it  must  be  taken  that  as  early  as  the  middle 
of  March  the  party  applying  to  cancel  the  registration  had  the 
full  means  of  acquiring  a  copy  of  the  deed,  and  knowing  all  the 
provisions  that  were  contained  in  it,  and,  among  others,  the  provi- 
sions for  carrying  on  this  business,  and  borrowing  money  for 
the  purpose  of  carrying  it  on.  The  complaint  before  us  is  this, 
that  there  is  not  a  sufficient  description,  in  the  account  which 
v/as  rendered  by  the  debtor,  of  the  places  of  abode  of  the  cre- 
ditors, or  of  the  securities  which  were  held  by  them.  Now, 
the  applicant  had  the  same  power  to  obtain  a  copy  of  the  ac- 
count as  a  copy  of  the  deed,  and  as  early,  therefore,  as  the  middle 
of  March,  he  had  the  means  of  ascertaining  what  defects  there 
were  in  that  account.  He  must  be  taken,  therefore,  to  have  known, 
as  early  as  the  middle  of  March,  everything  which  is  now  brought 
before  us,  every  objection  which  arises  upon  the  account  as  to  the 
insufficiency  of  the  description  of  the  creditors,  and  as  to  the 
insufficiency  of  the  statement  of  the  securities.  With  that 
knowledge  he  rests  till  the  31st  of  May,  allowing  the  pro- 
ceedings under  the  deed  to  go  on  during  the  whole  of  that 
period,  eight  weeks  at  least,  without,  according  to  the  evidence 
before  us,  having  given  any  intimation  of  his  intention  to  dispute 
the  deed,  or  to  question  anything  that  was  done  under  it,  and  even, 
according  to  the  statements  made  in  his  behalf  at  the  bar,  the 
most  that  can  be  said  is,  that  he  did,  three  weeks  before  the  31st 
of  May,  intimate  to  the  solicitor  on  the  other  side  that  he  intended 
to  question  the  deed.  Even  if  he  is  not  to  be  considered  as  fixed 
with  a  knowledge  of  the  deed,  and  of  the  account,  and  of  all  the 
details  of  it  which  are  brought  before  us,  and  which  constitute  the 
objection,  as  early  as  the  middle  of  March,  this  at  least  is  clear, 
that  on  the  16th  of  April,  according  to  the  evidence  before  us,  he 
knew  that  the  Eegistrar'of  the  Court  had  forwarded  letters  to  a 
variety  of  the  creditors  who  are  mentioned  in  the  deed,  and  that 
those  letters  had  been  returned  through  the  Dead-Letter  Office. 

Now,  in  a  transaction  of  this  description  relating  to  concerns  of 
the  enormous  extent  of  those  which  are  involved  in  this  deed,  I 
think  it  is  not  going  too  far  to  say  that  it  was  the  duty  of  this 
applicant,  at  all  events,  either  to  go  to  the  Court  of  Bankruptcy  at 
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once  to  make  the  application  which  he  ultimately  made  on  the     L.  jj. 
31st  of  May,  or,  at  all  events,  to  give  notice  of  his  intention  1866 
to  do  so.    Giving  him  the  benefit  of  the  supposition  that  he  did    Ex  parte 
not  know  anything  till  the  16th  of  April,  and  giving  him  the  ^^i^- 
benefit  of  the  three  weeks'  notice  stated  at  the  bar  (not  upon  the  Sayin. 
evidence  before  us),  to  have  been  given,  the  delay  was  too  great,  it 
was  too  much  for  him  to  lie  by  and  to  wait  for  a  whole  month.  It 
appears  to  me,  therefore,  there  has  been  such  delay  as  to  make  it 
impossible  to  sustain  the  order,  and  upon  that  ground  I  think  the 
order  ought  to  be  discharged. 

Solicitors  for  the  Appellant :  Messrs.  Tilleard,  Son,  Godden,  & 
Holme, 

Solicitors  for  the  Eespondents :  Messrs.  Harrison  &  Lewis,* 
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ACCEPTANCE,  CONDITIONAL. 

See  Contributory,  3. 

ACCOMMODATION  BILL. 

See  Debts  without  Expectation  of 
Payment,  2. 

ACCOUNT. 
See  Deceased  Lunatic. 

ACT  OE  BANKEUPTCY. 

See  Fraudulent  Assignment. 

ADJOUENED  INQUIEY,  APPEAL 
ON. 

See  AiTEAL  ON  adjourned"  Inquiry. 

ADJUDICATION,  ANNULLING. 

See  Annulling  Aojudtcatioj^. 

ADMINISTEATION. 
See  Eeceiver,  2. 

AETER-ACQUIEED  PEOPEETY. 

See  Appointed  Pkopeuty,  Eeekct  oe 
CoMi'osrnoN  on. 
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AGEEEMENT. 

See  Consideration,  Want  of. 
Specific  Performance. 

AGEEEMENT  FOE  LEASE. 

See  Part  Performance,  1. 
Substitution  of  Tenani. 

AGEEEMENT  TO  MAKE  WILL. 
See  Part  Performance,  2. 

ALIEN. 

See  Copyright  of  Alien. 

ALLOTMENT,  DELEGATION  OF^ 
POWEES  OF. 

See  Contributory,  3. 

ALLOWANCE  TO  BANKEUPT. 

AVhere  the  creditors  of  a  bankrupt 
at  the  dividend  nieetinii;  have  not  de- 
termined to  make  liiiu  any  allowance 
nnder  the  Act  of  1801,  he  is  not  en- 
titled to  any  nnder  the  Act  uf  18-19, 
tho  enachnenls  on  the  subject  in  the 
old  Act  beiuLi;  impliedly  repealed  by 
those  in  the  new  Act.  In  rc  LovcU.  134 
D  1 
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ALLOWxiNCES  TO  OFFICIAL 
ASSIGNEES. 

See  Official  Assignees,  Allowances  to. 

AMALGAMATION. 

See  YoLUNTARY  Winding-up,  2. 

AMENDMENT  OF  BILL. 
See  Eeprint  of  Bill. 

ANNULLING  ADJUDICATION. 

Discussion  of  the  circumstances  re- 
quisite to  justify  tlae  annulling  of 
an  adjudication  on  equitable  grounds. 
Bx  parte  Upfill.    In  re  Upfill.  439 

ANNULLING  EEGISTEATION. 

A  creditor's  deed  was  registered  on 
tlie  leth  of  March,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861. 
On  the  1 6th  of  April  a  non- assenting 
creditor  became  aware  that  a  number 
of  addresses  of  creditors  in  the  account 
which,  had  been  filed  with  it,  accord- 
ing to  the  General  Order  of  the  22nd 
of  May,  1862,  were  imperfect,  so  that 
letters  sent  to  them  had  been  returned 
through  the  Dead-Letter  Office.  On 
the  31st  of  May,  he  gave  notice  to 
annul  the  registration,  and  the  Com- 
missioner made  an  order  to  that 
effect :  — 

Held,  on  appeal,  that  the  time  which 
had  been  allowed  to  elapse  before  mak- 
ing the  application  was  fatal  to  it,  and 
that  the  Commissioner's  order  must  be 
discharged. 

Per  Turner,  L.  J. : — Whether  the 
Order  of  22nd  May,  1862,  does  not 
go  beyond  the  authority  given  by 
section  45  of  the  Act,  in  imposing  con- 
ditions altering  the  effect  of  section 
192 — quaere. 

Per  Turner,  L.J.  :  — -  Whether  the 
Court  of  Bankruptcy  has  jurisdiction 
to  annul  the  registration  of  a  creditor's 
deed — qucere.  Ex  parte  Savin.  In  re 
Savin.  616 


APPEAL. 

See  Forma  Pauperis,  Appeal  in. 

Winding-up,  Notice  of  Appeal  in. 

APPEAL  IN  BANKEUPTCY, 

COSTS  OF.  . 
See  Production  in  Bankruptcy.  ' 

APPEAL,  EVIDENCE  ON. 
See  Trustee,  Principle  of  Selection. 

APPEAL  ON  ADJOUENED 
INQUIEY. 
Where  the  Yice-Chancellor  had  re- 
jected evidence  on  an  inquiry  in  Cham- 
bers adjourned  into  Court,  and  the 
party  producing  the  evidence  appealed, 
the  Lords  Justices  doubted  whether 
there  could  be  such  an  appeal,  and 
whether  he  ought  not  to  wait  for  the 
certificate,  and  then  move  to  vary; 
and  they  directed  the  application  to 
stand  over  and  to  come  on  with  any 
motion  to  vary  the  certificate.  Bhodes 
V.  BJiodes.  483 

APPEAL  ON  MATTEE  OF  DIS- 
CEETION. 
See  Discretion,  1,  2, 

APPLICATION,  CONDITIONAL. 

See  Contributory,  3,  4, 

APPLICATION  FOE  SHAEES. 
See  Contributory,  1. 

APPOINTED  PEOPEETY,  EFFECT 
OF  COMPOSITION  ON. 
A  fund  stood  limited  by  will,  upon 
trust  for  a  person  for  life,  remainder 
to  all  or  such  one  or  more  of  the  chil- 
dren or  issue  of  the  testator's  deceased 
brother  A.,  in  such  shares  and  in  such 
manner  as  the  tenant  for  life  should 
appoint,  and  in  default  of  appoint- 
ment to  the  children  of  A.  equally. 
F.,  one  of  the  children  of  A.,  assigned 
all  his  property  to  a  trustee  for  his 
creditors,  by  a  deed  in  the  form  of 
Schedule  D.  to  the  Banhruptcy  Act, 
1861.  This  deed  was  duly  registered, 
but  F.  never  obtained  an  order  of  dis- 


AWAED,  JUEISDICTION,  &c. 


BANKRUPTCY.  627 


charge.  After  this  the  tenant  for  life 
appointed  the  fund  by  will  to  the 
children  of  A.  equally.  AH  the  chil- 
dren of  A.  living  at  the  testator's  death 
survived  the  tenant  for  life,  so  that 
F.  took  the  same  share  nnder  the  ap- 
pointment as  he  would  have  taken  in 
defanlt  of  appointment : — 

Held,  by  Turner,  L.J.,  affirming  the 
decision  of  Stuart,  V.C.  (KnigM  Bruce 
L. J.,  giving  no  opinion),  that  the  deed 
did  not  pass  after-acquired  property, 
that  jP.'s  interest,  in  default  of  appoint- 
ment, was  defeated  by  the  appoint- 
ment which  gave  him  an  interest  liable 
to  be  defeated  by  lapse,  and  which, 
therefore,  must  be  considered  a  new 
interest,  and  that,  consequently,  the 
share  of  F.  did  not  pass  to  the  trustee. 

Whether  an  appointment  by  deed 
to  F.,  of  the  same  share  as  he  would 
have  taken  in  default  of  appointment, 
would  not  also  have  given  him  a  new 
interest — qucere.    In  re  Vizard's  Trusts. 
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APPOINTMENT. 

See  Appointed  Property,  Effect  of 
Composition  on. 

APPOINTMENT  IN  COUET. 
See  Discretion,  1. 

AEEEST. 

See  Creditor  in  Bankruptcy. 

ASSETS,  DIVISION  OF. 
See  Partnership. 

ATTESTATION. 

See  Execution  of  Composition  Deed. 

AUCTION. 
See  Puffers. 

AWAED. 

StiS  Specific  Performance  of  Award. 

AWAED,  JUETSDICTION  TO 

EECTIFY. 
An  award  was  made  in  the  year 

*  3  /) 


1765  by  Inclosure  Commissioners,  act- 
ing under  the  authority  of  an  Act  of 
Parliament,  whereby  they  apportioned 
certain  lands  and  a  rent-charge  be- 
tween the  rectors  of  B.  and  curates  of 
U.  The  Plaintiff,  who  was  now  curate 
of  v.,  complained  that  this  allotment 
was  beyond  the  power  of  the  Com- 
missioners, and  prayed  that  the  award 
might  be  rectified,  and  a  fi'esh  parti- 
tion made  : — 

Held,  reversing  the  decision  of  the 
Master  of  the  Eolls,  that  on  the  true 
construction  of  the  Act  the  Commis- 
sioners had  power  to  make  the  allot- 
ment ;  but  semhle,  that  if  they  had 
acted  ultra  vires,  this  Court  would  have 
had  no  power  to  rectify  the  award. 
Bateman  v.  Boynton.-  359 

BANKEUPT. 

See  Debts  without  expectation  of 
Payment,  1. 

BANKEUPT,  ALLOWANCE  TO. 
See  Allowance  to  Bankrupt. 

BANKEUPT  EXECUTOE  AND 
TEUSTEE. 
See  Eeceiver,  2. 

BANKEUPT  LAW  CONSOLIDA- 
TION ACT,  1849. 
The  101st  section  of  the  Banh-upt 
Law  Consolidation  Act,  1849,  is  not  re- 
pealed by  the  96th  section  of  the  Banlc- 
ruptcy  Act,  1861.  Fx  parte  Harris. 
In  re  Ash.  469 

See  Official  Assignees,  Allowances  to. 

Sections  100,  260. 
See  Production  in  Bankruptcy. 

Section  112. 
See  CRia)iTOR  in  Bankruptcy. 

BANKEUPTCY. 
See  Allowance  to  Bankrupt. 
Annulling  Adjudication. 
2  1 
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B  ANKRUPTC  Y— (cow^mne^^ ) . 

See  Appointed  Peoperty,  Effect  of 
Composition  on. 

Bankrupt  Law  Consolidation  Act, 
1849,  s.  101. 

Creditor  in  Bankruptcy. 

Damages,  Assessment  under  Com- 
position. 

Debts  without    Expectation  of 

Payment,  2. 
Execution,  Leave  to  Issue,  1,  2. 
Fraudulent  Assignment. 
Joint  Estate. 
Majority  of  Creditors. 
Official  Assignees,  Allowances  to. 
Petitioning  Creditor's  Debt. 
Production  in  Bankruptcy. 
Production  of  Mortgage. 
Receiver,  2. 
Registration  of  Deed. 
Statement  of  Debts. 
Suspending  Bankruptcy,  Effect  of. 

BANKRUPTCY  ACT,  1861. 
See  Official  Assignees,  Allowances  to. 

Section  18. 
See  Petitioning  Creditor's  Debt. 

Sections  45,  192,  193. 
See  Annulling  Registration. 

Section  93, 
See  Statement  of  Debts. 

Section  96. 

See  Bankrupt  Law  Consolidation  Act, 
1849,  s.  101. 

Section  136. 
See  Suspending  Bankruptcy,  Effect  of. 

Section  153. 

See  Damages,  Assessment  of,  under 
Composition. 

Section  159. 

See  Debts  without  Expectation  of 
Payment,  1,  2. 


BANKRUPTCY  ACT,  imi— {con- 
tinued/). 

Section  192. 

See  Execution  of  Composition  Deed. 
Execution,  Leave  to  Issue,  1,  2. 
Majority  of  Creditors. 
Registration  of  Deed. 

Section  197. 
See  Production  of  Mortgage. 

Section  200,  Schedule  D. 

See  Appointed  Property,  Effect  of 
Composition  on. 

BANKRUPTCY  APPEAL. 

On  an  appeal  in  bankruptcy  no  evi- 
dence which  was  not  before  the  Com- 
missioner can  be  used  without  leave, 
except  to  shew  what  took  place  at  the 
hearing  before  him.    In  re  Lascelles. 
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BANKRUPTCY,  GENERAL  ORDER 
IN,  OF  22nd  of  May,  1862. 

See  Annulling  Registration. 

BEER-SHOP,  COVENANT  NOT 
TO  USE  AS. 

The  owner  of  a  freehold  house  had 
entered  into  a  covenant  with  the  Plain- 
tiff, who  was  a  previous  owner,  that 
the  building  should  not  be  used  as  a 
beer-shop.  The  house  was  afterwards 
let  to  the  Defendant  as  tenant  from 
year  to  year,  without  express  notice  of 
the  covenant : — 

Held  (af&rming  the  decision  of 
Wood,  V.-C),  that  although  the  cove- 
nant might  not  at  law  run  with  the 
land,  the  Defendant  was  bound  by  it 
in  equity. 

The  rule  that  a  purchaser  who  does 
not  inquire  into  -  his  vendor's  title  is 
affected  with  notice  of  what  appears 
upon  it,  applies  equally  to  a  yearly 
tenant,  as  to  the  purchaser  of  a  greater 
interest. 
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Per  Turner,  L.J.  : — A  covenant  by 
a  purchaser  of  land,  not  naming  liis 
assigns,  that  no  building  erected  on 
the  land  shall  be  used  as  a  beer-shop, 
does  not  run  with  the  land.  Wilson 
V.  Hart.  463 

BILL,  LEAVE  TO  FILE. 

See  Voluntary  Winding-up,  2. 
Winding-up. 

BILLS,   NEGOTIATION   OF,  BY 
OFFICIAL  LIQUIDATOK. 

See  Set-off  in  Winding-up,  1, 

BOUNDARY  OF  MINE. 

See  Specific  Performance. 

BUILDING. 

>S'ee_  Compensation  Money,  Application 
OF,  IN  Building. 

CAIENS'  ACT. 
See  Damages. 

CALL. 

See  Fx.  Fa.  by  Official  Liquidator. 

CALL  TO  ADJUST  RIGHTS. 
See  Paid-up  Shareholder,  2. 

CALLS,  SET-OFF  AGAINST. 
See  Sei'-off  in  Winding-up,  2. 

CAMPBELL'S  ACT. 

See  Limitation  of  Shipowniou's  Lia- 
bility. 

CANADA. 

/Sc'C~C0PYRIGHT  OF  AlJEN. 

CESTUI  QUE  TRUST. 
Sec  Parties. 


CHARITY. 

The  Court  has  power  to  alter  from 
time  to  time  the  scheme  of  a  charity 
which  has  been  settled  by  a  previous 
decree  of  the  Court,  if  the  circum- 
stances require  it. 

The  Court  refused  to  permit  the 
renewal  of  leases  of  the  lands  of  a 
charity  on  fines,  although  the  practice 
had  been  sanctioned  by  a  scheme 
settled  by  the  award  and  decree  of 
the  Court,  and  had  been  acted  on  since 
under  the  direction  of  the  Court. 

The  custom  of  an  ancient  charity 
had  been  that  the  lessees  of  the  cliarit}' 
lands  should  have  renewals  of  leases 
on  easy  and  beneficial  terms.  The 
Court  nevertheless  in  settling  a  scheme 
refused  to  permit  leases  to  be  granted 
except  at  rack  rent":  but  directed  that 
in  granting  fresh  leases,  regard  should 
be  had  to  the  claims  of  any  lessees 
who  had  expended  mone}^  on  the  faith 
of  renewals.  Attorney-General  v.  >S'/. 
John's  Hospital,  Bath.  92 

COLLEGE  VISITOR. 
See  Jurisdiction. 

COLLISION. 

See  Limitation  of  Shipownfr's 
Liability. 

COLONY. 

See  Copyright  of  Alien. 

COMMITTEE. 

Sec  Deceased  Lunatic. 

COMPANIES  ACT,  18G2. 
Section  So. 

Sec     PrOSI'FCTUS     and  3rKl\I0RANDU^I, 
V AR I ANCK  BETW K KN. 

Sections  38,  74. 
See  Pa  I n-ur  Sharkholdkk,  1. 

Sections  38,  74,  133,  Art.  9. 
Sec  Paid-up  Sharkiioldmk,  2. 
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COMPANIES  ACT,  1S62— (continued). 
Section  69. 
See  Security  for  Costs. 

Section  95.. 
See  Set-off  in  Winding-up. 

Section  124. 
See  Winding-up,  Notice  of  Appeal  in. 

Section  153. 
See  Winding-up,  Sale  pending. 

Sections  161,  147,  138,  165. 
See  Voluntary  Winding-up,  2. 

Section  165. 
See  Winding-up. 

Sections,  176,  180,  199. 
See  Voluntary  Winding-up,  1. 

COMPANY. 

See  Contributory,  2,  3,  4. 
Paid-up  Shareholder,  2. 
Forfeiture  of  Shares,  1,  2. 
Prospectus    and  Memorandum, 

Variance  between. 
Set-off  in  Winding-up,  2, 
Voluntary  Winding-up,  1,  2. 
Winding-up. 

Winding-up,  Claim  by  Lessor  in. 

COMPENSATION  MONEY, 
APPLICATION  OF  IN  BUILDING. 

The  corporation  of  Liverpool  were 
empowered  by  a  local  Act  to  erect 
offices  for  the  transaction  of  their  pub- 
lic business,  and  to  make  rates  for  the 
purposes  of  the  Act,  and  borrow  money 
on  the  security  of  the  rates.  A  railway 
company  having  taken  other  property 
of  the  corporation,  not  consisting  of 
buildings,  the  corporation  petitioned 
that  the  purchase-money  which  had 
been  paid  into  Court,  under  the  Lands 
Glauses  Consolidation  Act,  might  be  ap- 
plied in  part  payment  of  the  expenses 
of  erecting  the  offices  : — 


Beld,  by  Turner,  L.J.  (Knight  Bruce, 
L.J.,  dissenting),  that  such  an  appli- 
cation of  the  money  ought  not  to  be 
ordered,  as  it  could  only  be  directed 
where  there  were  special  circumstances 
shewing  it  to  be  beneficial  to  all  parties 
interested.  In  re  London  and  North 
Western  Railway  Act,  1861.  Ex  parte 
Corjporation  of  Liverpool.  596 

COMPOSITION. 

See  Appointed  Property,  Effect  of 
Composition  on. 

COMPOSITION  DEED. 

See  Annulling  Eegistration. 

Damages,  Assessment  of,  under 

Composition. 
Execution,  Leave  to  Issue,  1,  2. 
Majority  of  Creditors. 
Production  of  Mortgage. 
Eegistration  of  Deed. 

CONCEALED  WILL. 
See  East  Eiding  Eegistry  Act. 

CONDITIONAL  APPLICATION 
FOE  SHAEES. 

See  Contributory,  3,  4. 

CONDITION  AS  TO  TITLE. 

The  Plaintiff  agreed  to  sell  to  the 
Defendant  all  his  estate,  right,  and 
interest  in  certain  lands,  the  Plaintiff 
only  to  produce  a  title  from  A.  B.  (the 
last  owner)  to  himself.  It  appeared 
that  the  Defendant  knew  that  A.  B. 
was  one  of  four  supposed  owners  of 
the  property,  and  was  anxious  to  buy 
up  such  title  as  he  had  in  order  to  get 
rid  of  his  opposition  to  a  bill  in  Parlia- 
ment : — 

Held,  (affirming  the  decree  of  Stuart , 
V.-C),  that  the  Defendant  was  not  at 
liberty  to  shew  aliunde  that  A.  B.  had 
no  title,  and  that  the  Plaintiff  was  en- 
titled to  specific  performance. 

The  mere  assertion  by  the  vendor 


CONTRIBUTOEY. 


COKTRIBUTOKY.  631 


tliat  lie  has  a  good  title,  on  the  faitli  of 
which  the  purchaser  relies  without 
investigating  the  title,  is  not  neces- 
sarily such  a  misrepresentation  as  will 
preclude  the  vendor  from  enforcing 
the  contract.    Hume  v.  PococJc.  379 

CONDITIONS  OF  SALE. 
See  Puffers. 

CONDUCT  OF  PROCEEDINGS. 

See  ExECijTOE,  Conduct  of  Proceed- 
ings BY. 

:  CONFIDENTIAL  RELATION. 
See  Undue  Influence. 

CONSIDERATION. 

See  Release  on  giving  up  Security. 
Voluntary  Settlement. 

CONSIDERATION,  WANT  OF. 

A  tenant  in  tail,  expectant  on  the 
death  of  a  tenant  for  life  who  was  in- 
solvent, being  desirous  of  preserving 
the  timber  on  the  estate  from  being  cut, 
signed  an  agreement  with  the  agent  of 
the  assignee  of  the  tenant  for  life,  agree- 
ing that  the  assignee  should  have  the 
same  right  to  the  timber  as  if  ho  had  ac- 
tually cut  it,  on  a  past  day  named, which 
was  prior  to  the  death  of  the  tenant  for 
life ;  and  the  assignee  agreed  to  re- 
frain from  cutting  it  for  a  month.  It 
turned  out  that  the  tenant  for  life  was 
dead  at  the  date  of  the  agreement, 
although  both  the  tenant  in  tail  and 
the  agent  of  the  assignee  were  ignorant 
of  the  fact : — 

Held,  that  the  agreement  was  founded 
on  a  mistake,  and  was  without  con- 
sideration, and  the  Court  refused  to 
enforce  it.    Cochrane  v.  Willis.  58 

CONTRIBUTORY. 

1.  A  director  of  a  railway  company 
signed  the  articles  of  association  as  a 


holder  of  twent^^-five  shares,  but  ap- 
plied for  fift}^  shares,  which  was  the 
qualification  of  a  director  under  the 
articles.  No  allotment  of  shares  was 
made : — 

Held,  varying  the  decision  of  the 
Master  of  the  Rolls,  that  he  was  a  con- 
tributory for  twenty-five  shares  only. 

A  resolution  was  passed  at  a  meeting 
of  directors,  reciting  a  list  of  sharehold- 
ers, in  which  the  Appellant,  who  was  a 
director,  was  put  down  for  fifty  shares. 
The  Appellant  was  not  present  at  the 
meeting,  and  denied  all  jmowledge  of 
the  resolution,  although  he  was  present 
at  the  next  subsequent  meeting  : — 

Held,  in  the  absence  of  proof  that 
the  minutes  of  the  previous  meeting 
were  duly  read  and  confirmed  at  the 
subsequent  meeting  (which  it  appeared 
was  not  always  done),  that  the  Appel- 
lant was  not  bound  by  the  insertion  of 
his  name  for  fifty  shares.  In  re  Llan- 
harry  Hematite  Iron  Compavy.  TotliilVs 
Case.  85 

2.  The  directors  of  a  joint  stock 
company  offered  their  reserved  shares 
to  shareholders  and  the  executors  of 
deceased  shareholders,  in  proportion  to 
the  amount  of  their  original  shares  : — 

Held,  reversing  the  decision  of  Kin- 
dersley,  Y.-C,  that  executors  who  ac- 
cepted shares  must  be  put  upon  the 
list  of  contributor ies  in  their  own 
right,  and  not  in  their  representative 
character. 

The  fact  that  tlie  new  shares  were 
offered  to,  and  accepted  by,  the  execu- 
tors in  their  representative  character, 
and  that  the  directors  had  no  power  to 
offer  the  shares  to  them  in  any  other 
character,  did  not  preclude  the  execu- 
tors from  being  ]icrsonally  liable  as 
between  them  and  the  other  cinitribu- 
tories.  In  re  Leeds  JBanlcing  Comjmuy. 
Fearnsidc  and  Deans  Case.  Dobson's 
Case.  231 

3.  AVlierc  the  power  of  allotting 
shares  is  vested  by  the  deed  of  settle- 
ment of  a  company  in  the  directors, 
they  have  no  right  to  delegate  such 
power. 

Therefore,  where  a  shareholder  who 
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liad  been  offered  some  reserved  shares, 
accepted  them  conditionally,  but  the 
board  of  directors  did  not  expressly 
assent  to  such  conditional  acceptance, 
but  resolved  that  the  shares  remaining 
undisposed  of  should  be  allotted  at  the 
discretion  of  two  of  the  directors  and 
the  manager ;  and  the  manager  subse- 
quently wrote  the  shareholder  that 
the  shares  he  had  accepted  had  been 
allotted  to  him. 

Upon  application  by  the  shareholder 
to  have  his  name  removed  from  the 
list  in  respect  of  such  shares  : — • 

Held,  affirming  the  decision  of  Kin- 
dersley,  V.-C,  that  the  board  of  direc- 
tors could  not  delegate  their  powers ; 
that  if  the  shares  had  been  allotted  it 
was  idtra  vires,  and,  therefore,  that  the 
shareholder's  name  must  be  removed 
from  the  list  in  respect  of  such  shares. 
In  re  Leeds  Banhing  Compamj.  Howard's 
Oa^e.  561 

4.  S.,di.  railway  carriage  builder,  had 
an  interview  with  the  secretary  of  a 
company  which  had  just  been  formed 
for  dealing  in  carriages,  as  to  S.  taking 
shares,  and  paying  the  calls  in  rolling 
stock.  He  then  sent  in  an  application 
requesting  the  directors  to  allot  him 
2000  shares,  all  future  calls  to  be  paid 
"in  rolling  stock,  as  arranged."  The 
directors  returned  no  answer,  but  put 
his  name  on  the  register  of  shareholders 
for  2000  shares.  He  never  received 
notices,  nor  was  treated  as  a  share- 
holder : — 

Held,  affirming  the  decision  of  Wood, 
V.-C,  that  there  was  no  concluded 
contract  by  S.  to  take  shares,  and  that 
he  was  not  a  contributory.  In  re  Moil- 
ing Stoch  Company  of  Ireland.  ShacMe- 
ford's  Case.  567 

See  Fi.  Fa.  by  Official  Liquidator. 
Forfeiture  of  Shares,  1,  2. 
Paid-up  Shareholder,  1,  2. 
Winding-up,  Sale  Pending. 

CONTEIBUTOEY  ALSO  A 
CEEDITOE. 

See  Set-off  in  Winding-up,  2. 


COPPEE  WOEKS. 
See  Nuisance,  Coming  to. 

COPYEIGHT  ACTS. 
See  Copyright  of  Alien. 

COPYEIGHT  OF  ALIEN. 

An  alien  friend  residing  temporarily 
in  any  part  of  the  British  dominions 
and  during  the  time  of  such  residence 
publishing  iia.  England  a  work  of  which 
he  is  the  author,  acquires  a  copyright 
under  the  5  &  6  Yict.  c.  45.  And  this 
is  the  case  although  he  may  be  resid- 
ing in  a  British  colony,  with  an  inde- 
pendent Legislature,  under  the  laws  of 
which  he  is  not  entitled  to  copyi'ight. 
Loiv  V.  Boiitledge.  42 

COEPUS,  COSTS  OUT  OF. 
See  Costs  under  Trustee  Eelief  Act. 

COSTS. 

See  Interest  payable  by  Purchaser. 
Lands  Clauses  Act,  3. 
Paid-up  Shareholder,  1 . 
Production  in  Bankruptcy. 

COSTS  UNDEE  TEUSTEE  EELIEF 
ACT. 

Where  a  trust  fund  has  been  paid 
into  Court  under  the  Trustee  Belief  Act, 
the  tenant  for  life  will  have  his  costs 
of  a  Petition  for  payment  to  him  of  the 
dividends,  out  of  the  corpus.  In  re 
Turnley.  152 

COVENANT  PUNNING  WITH 
THE  LAND. 

See  Beer-Shop,  Covenant  not  to 

USE  AS. 

CEEDITOE  IN  BANKEUPTCY. 

The  word  "  creditor  "  in  the  Bank- 
ruptcy Acts  applies  only  to  creditors 
who  are  such  at  the  time  of  the  bank- 
ruptcy, and  who  have  a  right  to  come 
in  and  prove  their  debts  under  it. 


DAMAGES. 


DEBTOE  AlsB  CREDITOE.  633 


Therefore,  a  protection  order  under 
the  Bankruptcy  Act  of  1849,  s.  112, 
does  not  protect  from  arrest  by  a 
creditor  whose  debt  accrued  subse- 
quently to  the  adjudication.  In  re 
Poland.  356 

CEEDITOE'S  DEED. 

See  Execution  of  Composition  Deed. 

CEEDITOES,  MAJOEITY  OF. 
See  Majority  of  Creditors. 

CEOSS  BILL. 
See  Ees  Judicata. 

CUMULATIVE  SENTENCE  IN 
BANKEUPTCY. 

See  Debts  without  expectation  of 
Payment,  1. 

DAMAGE,  EXTENT  OF. 

See  Damages. 

Light  in  Towns,  1,  2. 
Light. 

DAMAGES. 

There  is  no  rule  which  prevents  the 
Court  from  granting  a  mandatory  in- 
junction where  the  injury  sought  to 
be  restrained  has  been  coniploted  be- 
fore the  filing  of  the  bill ;  and  there  is 
no  difference  in  this  respect  between 
injury  to  easements  and  to  other  rights. 
But  the  Court  will  only  grant  such  an 
injunction  to  prevent  extreme  or  very 
serious  damage. 

Under  Sir  H.  Cairns  Act  (21  &  22 
A^ict.  c.  27),  it  is  discretionary  with 
the  Court  whether  it  will  award 
damages  or  leave  the  Plaintiif  to  ob- 
tain them  at  law. 

Under  Mr.  Bolt's  Act  (25  26  Vict, 
c.  42),  wlierc  a  Plaintiff  has  at  the 
time  of  filing  his  bill  no  ground  for 
equitable  relief,  the  suit  is  improperly 
brought  into  cqvdty,  within  the  mean- 


ing of  the  Act,  and  the  Court  will 
leave  the  question  of  damages  to  a 
court  of  law.   Durell  v.  Pritchard.  244 


■  DAMAGES,  ASSESSMENT  OF, 
UNDEE  COMPOSITION. 

Section  153  of  the  Bankruptcy  Act, 
1861,  enabling  a  creditor  to  have  un- 
liquidated damages  assessed,  applies 
to  arrangements  by  deed  as  well  as  to 
bankruptcies. 

Where  a  creditor  has  proceeded  at 
law  against  the  debtor  after  the  regis- 
tration of  a  trust  deed,  and  has  re- 
covered damages,  he  Avill  not  be  al- 
lowed to  come  in  under  the  trust  deed 
and  have  the  damages  assessed  under 
section  153.    Lire  Fenton.  158 

DEBT  CONTEACTED  AFTEE 
ADJUDICATION. 

See  Creditor  in  Bx\.js^kruptcy. 

DEBTS  WITHOUT  EXPECTA- 
TION OF  PAYMENT. 

1.  The  Court  can  only  inflict  on  a 
bankrupt  one  of  the  penalties  specified 
in  section  159  of  the  Banh'ujjtcjj  Act, 
1861. 

Under  the  circnmstances  a  bank- 
rupt was  not  considered  to  have  con- 
tracted a  debt  without  any  reasonable 
or  probable  ground  of  being  able  to 
pay  the  same,  though  he  obtained 
goods  on  credit  whilst  insolvent,  and 
soon  afterwards  sohl  them  for  less  than 
their  cost  price.    In  re  Marks.  334 

2.  A  bill  accepted  for  the  accom- 
modation of  another  person  may  in 
bankruptcy  constitute  a  debt  con- 
tracted without  any  reasonable  or  pro- 
pable  ground  of  expectation  of  being 
able  to  pay  the  same.    Ex  parte  Mce. 

337 

DEBTOE  AND  CEEDITOE. 

See  Ei:r.EASK  by  giving  ur  Siccurity. 
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DELAY. 


DIVOECE  ACT. 


DEBTOR  PETITIONING  AGAINST 
HIMSELF. 

See  Statement  of  Debts. 

DECEASED  LUNATIC. 

A  lunatic  was  found  by  tlie  Court 
to  be  seised  in  fee  of  certain  real  estate, 
and  certain  persons  were  found  to  be 
bis  beirs.    On  bis  deatb  intestate  : — 

Seld,  tbat  tbe  committee  of  tbe  per- 
son wbo  bad  been  put  b}^  tbe  Court 
into  possession  of  certain  part  of  tbe  real 
estate,  must  deliver  possession  tbereof 
to  tbe  beirs  so  found,  but  witbout  pre- 
judice to  any  question  of  title,  and 
could  not  retain  possession  as  an 
adverse  claimant : 

Held,  tbat  tbe  Court  could  not  order 
tbe  committees  of  tbe  person  and  estate 
to  deliver  possession  of  otber  part  of 
tbe  estate,  wbicb  tbe  committee  of  tbe 
person  bad  taken  possession  of  claim- 
ing adversely  to  tbe  beirs,  and  tbat  tbe 
committees  were  not  accountable  in 
lunacy  for  rents  accrued  since  tbe 
deatb  of  tbe  lunatic : 

Held,  also,  tbat  tbe  Court  could  not, 
under  its  general  jurisdiction,  order  a 
solicitor  to  account  for  rents  so  accrued 
and  received  by  bim  as  solicitor  for  tbe 
committee  of  tbe  estate.    In  re  Butler. 
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DECEEE  IN  EQUITY. 
See  Petitioning  Creditor's  Debt. 

DECREE  AS  TO  LIGHT,  FORM 
OF. 
See  Light. 

Light  in  Towns,  2. 

DEED. 

See  Peoduction  of  Mortgage. 

DEEDS,  RIGHT  TO. 
See  Title  Deeds. 

DELAY. 

See  Annulling  Registration. 


DELAY  "FROM  ANY  CAUSE 
WHATSOEVER." 

See  Interest  payable  by  Purchaser. 

DELIVERY  OF  DEEDS  TO 
TENANT  FOR  LIFE. 

See  Title  Deeds. 

DEMURRER. 
See  Res  Judicata. 

DEVASTAVIT,  LIABILITY  OF 
MARRIED  WOMAN  FOR. 
See  Wife  Executrix. 

DEVISE  BY  VENDOR  TO  INFANT. 

See  Interest  payable  by  Purchaser. 

DIRECTORS,  FRAUD  BY. 
See  Winding-up. 

DIRECTOR,  QUALIFICATION  OF. 
See  Contributory,  1. 

DISCRETION. 

1.  Wbere  a  Judge  in  the  exercise  of 
bis  discretion  bas  appointed  an  official 
liquidator,  tbe  Court  of  Appeal  will 
not  disturb  tbe  appointment. 

Tbe  official  liquidator  may  be  ap- 
pointed at  tbe  bearing  of  tbe  Petition 
for  winding-up.  In  re  London,  Bombay, 
and  Mediterranean  BanJc.  525 

2.  Wbere  a  Judge  in  tbe  exercise  of 
bis  discretion  bas  appointed  an  official 
liquidator,  tbe  Court  of  Appeal  will 
not  disturb  tbe  appointment.  In  re 
International  Contract  Comjpany.  523 

DIVISION  OF  ASSETS. 

See  Partnership. 

DIVORCE  ACT,  s.  5. 

See  Divorce  Court,  Order  of. 


DOUBTFUL  TITLE. 


EKROLMENT,  YACATIIS^G.  635 


DIVORCE  COURT,  ORDER  OF. 

A  fund  was  standing  in  Court  in 
trust  for  a  married  woman  for  life,  £ynd 
after  her  deatli  for  her  husband  for 
life.  The  marriage  was  dissolved  by 
decree  of  the  Divorce  Court,  and  an 
order  was  made  by  that  Court  that  the 
settled  fund  should  be  held  in  trust  for 
the  persons  who  would  be  entitled  if 
the  wife  were  dead.  On  the  Petition 
of  the  husband  an  order  was  made  by 
the  Court  of  Chancery  directing  that 
the  income  should  be  paid  to  him. 
Fratt  V.  Jenner.    Ex  -parte  Jenner.  493 

DISSOLUTION. 

See  Paktnership. 

DISSOLUTION  OF  COMPANY. 

See  Winding-up,  Claim  by  Lessor  in. 

DOMICIL. 

See  Succession  Duty. 

DOUBTFUL  TITLE. 

A  testator  gave  real  estate  to  trustees 
and  their  heirs,  upon  trust  that  they 
and  their  heirs  should  stand  seised 
thereof  during  the  life  of  W.  C,  and 
also  until  the  testator's  debts  and 
legacies  were  paid,  upon  the  trusts 
thereinafter  mentioned,  namely  upon 
trust  to  set  and  let  the  same,  and 
apply  the  rents  in  jjayment  of  his 
debts  and  legacies,  until  they  were  all 
paid,  and  thenceforth  to  pay  the  rents 
to  W.  C.  during  his  life,  and  after  the 
decease  of  W.  G.,  and  the  payment  of 
all  the  debts  and  legacies  the  testator 
devised  the  estate  to  the  heirs  of  the 
body  of  W.  G.  After  the  debts  and 
legacies  had  been  paid,  the  trustees  con- 
veyed the  legal  estate  for  the  life  of 
TF.  G.  to  him,  it  being  assumed  that 
they  had  only  an  estate  yur  autre  vie. 
W.  G.  then  suffered  a  common  re- 
covery. TF".  G.  having  afterwards  con- 
tracted to  sell  the  estate,  the  Master 


of  the  Rolls  held  that  the  trustees  did 
not  take  the  whole  fee,  but  only  a  fee 
determinable  on  the  payment  of  the 
debts  and  legacies  and  the  death  of 
W.  G. ;  and  the  rule  in  Shelley  s  Gase 
did  not  apply,  and  that  the  title  was 
bad. 

Per  Knight  Bruce,  li.J—Semhle,  the 
trustees  took  the  entire  fee,  and  the 
title  was  good. 

Held,  by  both  their  Lordships,  that 
as  the  view  that  the  trustees  did  not 
take  the  entire  fee  had  been  acted  on 
for  many  years,  and  the  Master  of  the 
Rolls  was  of  opinion  that  they  did  not, 
the  title  ought  not  to  be  forced  on  a 
purchaser.    Gollier  v.  McBean.  81 

EASEMENT.  ' 

See  Light.  * 
Light  in  Towns,  1. 
Prescription. 

EASEMENTS,  INJURY  TO. 
See  Damages. 

EAST  RIDING  REGISTRY  ACT. 

Under  the  East  Biding  Begisfry  Act, 
6  Anne,  c.  35,  Held,  affirming  the  de- 
cree of  the  Master  of  the  Rolls,  that 
no  protection  is  given  to  devisees 
under  a  will  which  has  not  been  dis- 
covered by  them  till  the  expiration  of 
six  months  after  the  death  of  the  tes- 
tator, and  where,  in  consequence,  no 
memorial  of  the  will  or  of  the  impedi- 
ment preventing  its  registration  has 
been  registered  by  them  within  the 
time  prescribed  by  the  Act. 

A  title  which  has  been  registered 
can  only  be  affected  by  clear  and  dis- 
tinct notice,  amounting  in  fact  to 
fraud. 

Whether  a  registered  equitable  mort- 
gagee, without  notice,  is  affected  by 
the  notice  of  his  mortgagor — Qumr. 
Ghadwick  v.  Turner.  310 

ENROLMENT,  VACATING. 
1.  A.  decree  dismissing  a  bill  was 
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EVIDENCE. 


EXECUTION,  LEAVE  TO  ISSUE. 


taken  to  tlie  registrar  on  Fridaj^  by  tlie 
Plaintiff's  solicitor  to  be  passed  and 
entered,  and  by  arrangement  was  left 
witli  the  Defendant's  solicitor  to  pass 
and  enter  on  behalf  of  the  Plaintiff. 
The  Plaintiff's  solicitor  asked  for  it  at 
the  office  on  the  following  Wednesda}^, 
but  it  was  not  to  be  found,  the  fact 
being  that  the  Defendant's  solicitor  had 
obtained  it  from  the  office ;  and  the 
Plaintiff''s  solicitor  could  not  hear  of  it 
till  Saturday,  when  he  was  informed 
by  the  Defendant's  solicitor  that  he 
had  taken  it  from  the  entering  clerks, 
and  enrolled  it : — 

Held^  that  as  the  decree  ought  not  to 
have  been  delivered  to  any  one  except 
the  solicitor  who  left  it,  and  the  irre- 
gularity had  delayed  the  Plaintiff  in 
proceeding  to  an  appeal,  the  enrolment 
ought  to  be  vacated.    Fryer  v.  Davies. 

390 

2".  Where  one  party  had  enrolled  a 
decree  as  quickly  as  the  practice  of 
the  Court  would  allow,  his  knowledge 
that  the  other  party  intended  to  ap- 
peal : — 

Held,  not  a  ground  for  vacating  the 
enrolment.    Hill  v.  Curtis.  425 

EQUITABLE  MOETGAGEE. 

See  East  Eiding  Eegistry  Act. 
Lands  Clauses  Act,  2. 
Suspending  Bankruptcy,  Effect  of. 

EQUITY  TO  A  SETTLEMENT. 

Where  a  wife  is  entitled  in  equity  to 
a  settlement  out  of  a  fund,  the  Court 
will,  in  the  absence  of  special  circum- 
stances, direct  one-half  of  the  fund  to 
be  settled  on  the  wife  and  her  children, 
with  ultimate  remainder  in  default  of 
issue  to  the  husband.  Order  of  Stuart, 
V.-C,  affirmed.  S^pirett  v.  Willoivs.  520 

ESTATE  OF  TEUSTEES. 
See  Doubtful  Title. 

EVIDENCE. 

See  Trustee,  Principle  of  Selection. 


EVIDENCE  ON  BANKEUPTCY 
APPEAL. 
See  Bankruptcy  Appeal. 

EVIDENCE,  EEJECTION  OF. 
See  Appeal  on  Adjourned  Inquiry. 

EXCEPTIONS  IN  BANKEUPTCY. 
See  Joint  Estate. 

EXECUTION. 
See  Fi.  Fa.  by  Official  Liquidator. 

EXECUTION  OF  COMPOSITION 
DEED. 

The  third  condition  of  the  192nd 
section  of  the  Banhrujptcy  Act,  1861, 
requires  the  execution  by  the  debtor 
of  a  creditor's  deed  to  be  attested  by  a 
solicitor;  but  a  power  of  attorney  to 
execute  such  a  deed  need  not  be  so 
attested.    In  re  FidcJier.  519 

EXECUTION,  LEAVE  TO  ISSUE. 

1.  A  composition  deed  appearing  to 
be  hond  fide,  and  containing  a  provi- 
sion that  anything  therein  contained, 
not  authorized  by  the  Act,  should  only 
be  binding  on  the  creditors  who  exe- 
cuted, will  not  be  invalid,  because  it 
contains  provisions  for  payment  of 
some  small  extra  costs,  for  verification 
of  debts,  for  excluding  creditors  who 
do  not  prove  in  time,  or  for  administer- 
ing the  estate  as  on  a  bankruptcy. 

Where  a  creditor  disputes  the  vali- 
dity of  a  composition  deed: — Semble, 
that  it  is  a  proper  course  for  him, 
instead  of  issuing  execution  at  his  own 
risk,  to  apply  to  the  Commissioner  for 
leave  to  do  so,  and  that  the  Commis- 
sioner has  jurisdiction  to  give  such 
leave.    Re  Tresidder.  21 

2.  Where  a  creditor  who  had  not 
assented  to  a  composition  deed  allowed 
proceedings  to  go  on  under  the  deed 
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for  eleven  months,  and  then  applied  to 
have  the  registration  of  the  deed  re- 
scinded, or  for  leave  to  issue  execution, 
the  Court  refused  to  interfere,  and  left 
the  creditor  to  his  legal  remedy.  Ex 
parte  Banfield.  154 

EXECUTOE,  CONDUCT  OF  PEO- 
CEEDINGS  BY. 

A  decree  having  been  made  for  the 
administration  of  personal  estate  at  the 
suit  of  the  residuary  legatees,  it  was 
found  necessary  that  proceedings 
should  be  taken  in  equity  against  a 
person  who  had  had  dealings  with  the 
testatrix.  The  executor  was  willing 
to  conduct  them,  and  no  case  of  mis- 
conduct was  established  against  him. 
An  order  of  Stuart,  V.-C,  giving  the 
Plaintiffs  liberty  to  take  proceedings 
in  the  name  of  the  executor  was  dis- 
charged on  appeal,  and  the  executor 
directed  to  take  them.  Harrison  v. 
Bicliards.  473 

EXECUTOE  BECOMING  BANK- 
EUPT. 

See  Eeceiver,  2. 

EXECUTOES  ACCEPTING 
SIIAEES. 
See  Contributory,  2. 

EXECUTEIX. 
See  Wife  Executrix- 

FALSA  DEMONSTEATIO. 

See  Specific  Perform ancf. 

FI.  FA.  BY  OFFICIAL  LIQUI- 
])ATOE. 

"When  the  official  liquidator  desires 
to  issue  a  writ  of"  fi.  fa.  against  a  con- 
tributory Avho  luis  not  paid  a  call,  he 
must  obtain  an  order  for  payment  to 


himself  under  the  38th  Order  of  the 
11th  of  November,  1862.  In  re  Leeds 
Banking  Compamj.  150 

FINES. 
See  Charity. 

FOEECLOSUEE  OE  SALE. 
See  Lands  Clauses  Act,  2. 

FOEEIGN  DOMICIL. 
See  Succession  Duty. 

FOEEIGN  SUIT. 

A  British  subject,  entitled  to  real 
and  personal  estate,  both  in  England 
and  in  the  Netherlands,  died  domiciled 
in  England,  leaving  a  will  by  which  he 
gave  to  trustees,  upon  certain  trusts, 
all  his  property  here  and  abroad  ;  but 
as  to  his  foreign  property  so  far  only 
as  he  could  dispose  of  it  according  to 
the  law  of  the  country  where  it  was 
situate.  A  decree  was  made  in  Eng- 
land for  the  administration  of  his  estate. 
Subsequently^  one  of  his  children  in- 
stituted proceedings  in  the  Netherlands, 
for  the  administration  of  botli  his  real 
and  personal  estate  in  that  country. 
Stuart,  Y.-C,  made  an  order  restraining 
the  prosecution  of  the  pending  pro- 
ceedings in  the  Netherlands,  and  the 
taking  any  other  proceedings  there  as 
to  the  personal  estate. 

On  ai)peal  from  this  order. 

Held,  by  Knight  Jhuce,  L.J.,  that  the 
order  ought  not  to  have  absolutely 
restrained  the  Appellant  from  carrying- 
on  the  pending  proceedings  in  the 
Netherlands;  but  ought  to  "have  left 
her  at  liberty  to  carry  them  on  as  to 
the  real  estate— if  she  could  do  so 
without  proceeding  as  to  the  personal 
estate  ;  but  held  by  Turner,  L.J.,  that 
the  order  ought  not  to  be  thus  varied, 
the  Appellant  not  having  shewn  that 
the  proceedings  could  be  "carried  on  as 
regaided  the  real  estate  alone. 

Per  Turner,  L.,1.:  Whether  pro- 
ceedings in  the  Netherlands,  even  as  to 
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FUTUKE  EENT. 


the  real  estate  only,  ouglit  not  to  be 
restrained — Qucere.    Hope  v.  Carnegie. 

320 


FOEFEITURE  OF  SHARES. 

1.  Tlie  directors  of  a  company  made 
an  arrangement  with  a  shareholder 
who  wished  to  retire  from  the  com- 
pany, that  on  payment  by  him  of  a 
sum  of  money,  his  shares  should  be 
declared  forfeited  for  non-payment  of 
a  call  which  had  been  made.  The 
money  was  paid  and  the  shares  trans- 
ferred to  the  company.  Twelve  years 
afterwards  the  company  was  wound 
up,  and  two  years  after  that  an  appli- 
cation was  made  to  place  the  share- 
holder on  the  list  of  contributories  : — 

Held,  reversing  the  decision  of  the 
Master  of  the  Rolls,  that  the  share- 
holder ought  to  be  placed  on  the  list, 
as  the  arrangement  was  not  within  the 
power  of  the  directors,  and  was  a  fraud 
on  the  other  shareholders. 

The  shareholders  in  a  company  are 
not  bound  to  look  into  the  management, 
and  will  not  be  held  to  have  notice  of 
everything  which  has  been  done  by 
the  directors,  who  may  be  assumed  by 
the  shareholders  to  have  done  their 
dut}^  In  re  Agriculturists'  Cattle  In- 
surance Company.    Stanhope's  Case.  161 

2.  At  a  meeting  of  a  company  it  was 
resolved  that  a  large  call  should  be 
made,  and  that  any  shareholders  who 
wished  to  retire,  and  accepted  the 
terms  proposed  before  a  certain  day, 
might  pay  a  part  of  the  call,  and  that 
then  their  shares  should  be  forfeited 
for  non-payment  of  the  rest.  A  share- 
holder accepted  these  terms  after  the 
day  fixed,  and  his  shares  were  declared 
forfeited  by  the  directors  : — 

Held,  reversing  the  order  of  the 
Master  of  the  Rolls,  that  though  the 
shareholder  might  have  been  able  to 
retire  if  he  had  accepted  before  that 
day,  the  directors  had  not  power  under 
the  circumstances  to  declare  the  shares 
forfeited,  and  that  he  remained  a  share- 
holder. In  re  Agriculturists'  Cattle  In- 
surance Company.    Stewart's  Case.  511 


FORM  OF  DECREE. 

See  Light. 

Light  in  Towns,  2. 

FORM  OF  SETTLEMENT. 

See  Equity  to  a  Settlement. 

FORMA  PAUPERIS,  APPEAL  IN. 

When  a  party  has  obtained  the  com- 
mon order  to  sue  in  forma  pauperis  at 
any  stage  of  the  suit,  it  will  carry  him 
through  all  subsequent  stages ;  and  no 
special  order  is  required  to  enable  him 
to  appeal  without  payment  of  a  depo- 
sit.   Brennan  v.  Andreiv.  300 

FRAUD. 

See  Undue  Influence. 

FRAUDS,  STATUTE  OF. 
See  Part  Performance,  1,  2. 

FRAUDULENT  ASSIGNMENT. 

An  assignment  by  a  trader  of  all  his 
property,  as  security  for  an  advance  of 
money  which  he  afterwards  applies  in 
payment  of  existing  debts,  is  not  neces- 
sarily fraudulent  within  the  meaning 
of  the  Bankruptcy  Acts. 

In  order  to  make  such  an  assignment 
fraudulent,  the  lender  must  be  aware 
that  the  borrower's  object  was  to  defeat 
or  delay  his  creditors. 

Such  an  assignment  cannot  be  aii 
act  of  bankruptcy  unless  it  is  also 
void  as  being  fraudulent.  In  re  Cole- 
m^ere.  128 

FREESTONE. 

See  Minerals. 

FUND  IN  COURT. 
See  Divorce  Court,  Order  of. 

FUTURE  RENT. 
See  Winding-up,  Claim  by  Lessor  in. 
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HEIK-AT-LAW,  INQUIEY,  &c.  639 


GENEKAL  OEDEE  IN  BANK- 
.EUPTCY  OE  22  MAY,  1862. 

See  Annulling  Eegistration. 

GENEEAL  OEDEE  OE  11  NOV. 
1862,  Eule  38. 

/S'eeEL  Ea.  by  Official  Liquidator. 

GIET  BY  IMPLICATION  TO  ISSUE. 

A  testator  directed  his  residuary- 
personal  estate  to  be  invested,  "  and 
the  interest  to  be  divided  half-yearly 
between  his  four  sons,  and  at  the  de- 
cease of  either  without  lawful  issue, 
such  share  to  revert  to  the  remainder 
then  living,  or  their  child  or  chil- 
dren "  :— 

Held  (reversing  the  decision  oi Stuart, 
V.-C),  that  each  of  the  four  sons  took 
an  absolute  interest  in  his  share,  sub- 
ject to  be  divested  in  case  of  his  dying 
without  leaving  issue  ;  and  that  there 
was  no  gift  by  implication  to  the 
children  of  any  who  might  die  leaving 
issue.    Dowling  v.  JDoivling.  612 

GUAEDIAN,  APPOINTMENT  OE. 

1.  Three  applications  were  made  at 
the  same  time  as  to  the  guardianship 
of  infants.  One  that  Mrs.  H.,  their 
maternal  grandmother,  might  be  ap- 
pointed guardian ;  another  for  the  ap- 
pointment of  Mrs.  A.  and  Mrs.  B., 
their  paternal  aunts,  both  married 
women ;  and  another  for  the  appoint- 
ment of  C,  a  friend  of  the  l^mily.  An 
order  having  been  made  by  Stuart, 
V.-C,  for  appointing  Mrs.  B.  sole  guar- 
dian ; — 

Bield,  on  appeal,  that  though  the 
discretion  of  the  Judge  as  to  the  choice 
of  a  guardian  ought  not  to  be  inter- 
fered with,  except  on  very  strong 
grounds,  yet  that  this  order  ought  to 
be  discharged,  and  Mrs.  H.  and  C.  ap- 
pointed gujii  dians  on  these  grounds  : — 
that  the  appointment  of  a  married 
woman  to  be  solo  guardian  was  im- 
proper ;  that  the  Vico-Ohancollor  had 


not  approved  of  Mrs.  J..,  which  had  a 
bearing  on  the  propriety  of  appointing 
Mrs.  J5.,  who  was  acting  with  her  ; 
that  the  father  had  in  his  lifetime 
shewn  great  confidence  in  Mrs.  jff.,  and 
allowed  the  children,  who  had  very 
little  intercourse  with  his  relations,  to 
live  much  with  her;  and  that  their 
mother,  whose  wishes,  though  she  had 
no  power  to  appoint  guardians,  ought 
to  be  taken  into  consideration,  had 
made  a  will  purporting  to  appoint  Mrs. 
H.  and  G.  guardians.  In  re  Kaye.  387 

2.  A  father,  being  a  beneficed  cler- 
gyman of  the  Church  of  England,  ap- 
pointed his  widow  and  a  clergyman 
guardians  of  his  infant  children.  The 
widow  became  a  member  of  the  sect  of 
Plymouth  Brethren.  On  the  application 
of  the  other  guardian,  the  Court,  affirm- 
ing the  decisions  of  Stuart,  Y.-C,  or- 
dered the  children,  who  were  respec- 
tively in  their  -fifteenth  and  twelfth 
years,  to  be  brought  up  as  members  ot 
the  Church  of  England,  and  restrained 
their  mother  from  taking  them  to  a 
chapel  of  the  Plymouth  Brethren. 

In  such  a  case  the  Court  will  pay  no 
regard  to  the  fact  that  the  father  was 
well  affected  towards  dissenters,  and 
associated  with  them ;  nor  will  it  be 
influenced  by  the  wishes  of  the  infants 
upon  the  subject.    In  re  Ncwbery.  263 

•  IIEIE-AT-LAW,  INQUIEY  AS  TO. 

A  testator  gave  real  and  personal 
estate  to  B.  B.  for  life,  remainder  to 
his  sons  successively  in  tail,  remain- 
der to  his  own  right  heirs.  B.  B.  died 
without  issue,  and  claiming  to  be  the 
testator's  heir-at-law,  disposed  of  the 
testator's  property  by  will.  After  his 
death  the  testator's  sole  next  of  kin 
filed  a  bill  to  recover  the  personal  estate 
fvoni  B.  B.'s  executors,  who  were  also 
the  personal  representatives  of  the  tes- 
tator, alleging  that  the  testator  left  no 
heir-at-law,  or  that  if  he  did  it  could 
not  bo  ascertained  who  was  such  heir- 
at-law,  and  that  there  Avas  an  intestac}' 
as  to  the  ]ier.vonal  est  ate.  B.  B/s  exe- 
cutors entered  into  evidence  depending 
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on  a  loDg  and  complicated  pedigree  to  | 
prove  that  B.  B.  was  heir.  The  evi-  | 
dence  did  not  establish  this,  but  shewed  i 
that  the  testator  must  have  left  an  heir.,  | 
The  Plaintiff  did  not  go  into  evi-  I 
dence : —  ' 

Held,  affirming  the  decree  of  the 
Master  of  the  Polls,  that  the  Plaintiff 
was  not  entitled  as  of  right  to  an  in- 
quiry whether  there  was  an  heir-at- 
law,  but  that  the  Court  would  at  the 
hearing  determine  upon  the  evidence, 
whether  there  was  ground  for  such  an 
inquiry,  and  that  as  the  evidence  suffi- 
ciently shewed  that  there  must  have 
been  an  heir-at-law,  the  bill  must  be 
dismissed.   De  Beauvoir  v.  Benyon  212 

HOUSE,  PART  OF. 

The  Plaintiff  was  owner  and  occupier 
of  a  house  and  six  acres  of  meadow 
land  on  the  west  of  the  Edgware  Boad. 
He  had  a  large  family,  and  the  ground 
he  had  being  insufficient  for  the  horses 
and  cows  which  he  kept  for  their  use, 
he  bought  six  and  a  quarter  acres  on 
the  other  side  of  the  road,  the  nearest 
point  being  distant  120  yards  from  his 
entrance-gate.  At  the  nearest  point  of 
this  land  were  a  cow-house,  loose  box, 
and  a  cottage  which  was  occupied  by 
his  grooms,  because  he  had  no  accommo- 
dation for  them  on  his  own  side  of  the 
road,  and  he  for  a  number  of  years 
occupied  the  land  for  the  purpose  of 
feeding  the  horses  and  cows  requisite 
for  his  establishment : — 

Held,  by  Turner,  L.J,,  affirming  the 
decision  of  Wood,  Y.-C,  dubitante  Knight 
Bruce,  L.J.,  that  the  six  and  a  quarter 
acres  could  not  be  considered  part  of 
the  house  within  the  meaning  of  the 
92nd  section  of  the  Lands  Clauses  Con- 
solidation Act. 

Per  Turner,  L.J. :  —  The  wor^' 
"  house  "  in  the  above  section,.-^W- 
cludes  all  that  would  pass  by  a  4^ise 
of  the  house  ;  but  that  does  not  iiiclude 
land  which  is  not  necessary  for  the 
convenient  use  and  occupation  of  the 
house,  but  only  for  the  personal  use 
and   convenience  of  the  owner  and 


occupier.  Steele  v.  The  Midland  Bailway 
Company,  275 

HUSBAND  AND  WIFE. 

See  Divorce  Codrt,  Ohder  of.  ! 
Wife  Executrix. 

HUSBAND'S  DEVASTAVIT,  LIA- 
BILITY FOE. 
See  Wife  Executrix. 

INCLOSUPE  ACT. 
See  Award,  Jurisdiction  to  Rectify. 

INCOMPLETE  GIFT. 
See  Parol  Declaration  of  Trust. 

INCREASED  RENT. 
See  Part  Performance,  I. 

INCREASING  NUISANCE. 

The  sewage  of  a  town  had  for  many 
years  been  drained  by  commissioners 
acting  under  a  local  Act  of  Parliament 
into  a  stream  passing  through  the 
Plaintiff's  land,  which  was  beyond 
their  district,  without  perceptibly  pol- 
luting it.  But  for  some  years  before 
the  filing  of  the  bill,  in  consequence  of 
the  increase  of  the  town,  the  stream 
became  perceptibly  polluted,  and  con- 
tinued to  increase  in  impurity.  Decree 
of  the  Master  of  the  Rolls  restraining 
the  commissioners  from  draining  the 
town  into  the  stream  so  as  to  pollute 
the  water  to  the  injury  of  the  Plaintiff 
;^rmed. 

■  Assuming  that  a  prescriptive  right 
could  be  acquired  of  draining  the 
sewage  into  the  stream  to  the  injury 
of  the  Plaintiff,  it  could  only  be  ac- 
quired by  the  continuance  of  a  percep- 
tible amount  of  injury  for  twenty 
years. 

Although  the  fact  of  prospective 
nuisance  is  not  in  itself  a  ground  for 


ISSUE,  IMPLIED  GIFT  TO. 


INTEREST,  PAYABLE,  &c.  G41 


the  interference  of  tlie  Court,  yet  if 
some  degree  of  present  nuisance  exists, 
the  Court  will  take  into  account  its 
probable  continuance  and  increase. 

Observations  on  the  weight  to  be 
attached  to  the  conclusions  of  scientific 
witnesses.  Goldsmid  v.  The  Tmibridge 
Wells  Improvement  Commissioners.  34r 

INFANT. 

See  Guardian-,  Appgintmentt  of,  1,  2. 

INFANT,  DEVISE  BY  VENDOR  TO 
See  Interest  payable  by  Purchaser. 

INFLUENCE. 

See  Undue  Influence. 

INJUNCTION. 

S3e  Damages. 
Foreign  Suit. 
Increasing  Nuisance. 
Light. 

Light  in  Towns,  1,  2. 
Nuisance,  Coming  to. 

INJUNCTION  AGAINST  RAIL- 
WAY COMPANY. 

See  Railway  Company. 

INJURY  COMPLETED. 
See  Damages. 

INQUIRY. 
See  Light. 

INQUIRY,  APPEAL  ON. 
See  Appeal  on  adjourned  Inquiry. 

ISSUE,  IMPLIED  GIFT  TO. 
See  Gift  by  Implication  to  Issuk. 
Vol.  I. 


INTEREST,  PAYABLE  BY  PUR- 
CHASER. 

;S^.  W.  contracted  to  sell  a  moiety  of 
•an  estate  to  G^.,  the  purchase  to  be  com- 
pleted on  the  24th  of  Juae,  1854,  and 
if,  "  from  any  cause  whatever,"  the  pur- 
chase should  not  be  completed  on  that 
day,  the  purchaser  to  pay  interest. 
Just  before  the  24th  of  June,  the  other 
part  owner  set  up  a  claim  to  the  en- 
tirety, and  refused  to  produce  the 
deeds.  G.  applied  at  distant  intervals 
to  know  when  the  vendor  would  com- 
plete, and  never  expressed  a  wish  to 
rescind.  In  1857,  S.  W.  filed  a  bill  for 
partition,  and  died  in  March,  1858, 
leaving  a  will  made  in  1856,  hy  which 
he  devised  his  estates  to  infants,  two  of 
whom  were  his  heirs.  .In  July,  1861, 
S.  WJs  executors  revived  the  par- 
tition suit,  and  in  January,  1862,  G. 
was  made  a  party  by  amendment,  pur- 
suant to  an  arrangement  made  at  his 
request  in  May,  1861.  In  July,  18G2, 
a  decree  for  partition  was  obtained 
and  the  certificate  made  in  July,  1863. 
G.,  who  had,  in  June,  1854,  when  the 
dispute  arose  with  the  co-owner,  given 
notice  that  he  would  not  paj^  interest, 
but  had  ever  since  employed  the  pur- 
chase-money in  his  trade,  refusing  to 
pay  interest,  >S'.  W.'s  executors,  in 
1864,  filed  a  bill  against  him  and  the 
infant  devisees  for  specific  performance, 
and  the  Master  of  the  liolls  decreed 
specific  performance,  and  ordered  G. 
to  pay  interest  fiom  June,  1854,  and  to 
pay  all  the  Plaintiff's  costs  : — 

Held,  on  appeal,  that  the  circum- 
stances were  not  such  as  to  exempt  the 
purchaser  from  payment  of  interest  ac- 
cording to  the  contract. 

But  held,  that  the  purchaser  ought 
not  to  have  been  ordered  to  pay  the 
j  whole  costs,  for  that  if  there  had  been 
:  no  dispute  about  the  interest  a  suit 
wouhl  have  been  necessary  on  account 
of  the  devise  to  the  infants,  and  in  such 
a  suit  the  purchaser,  in  the  opinion  of 
the  Tjord  Justice  Knight  Bruce,  would 
have  been  entitled  to  his  costs  ;  and,  in 
tlie  opinion  of  the  liord  Justice  Turner, 
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would  in  the  circumstances  of  the 
case  neither  have  received  nor  paid 
costs. 

Per  Turner,  L.J. : — A  vendor  is 
ordinarily  bound  to  take  the  steps 
within  his  power  to  complete  his  con- 
tract, and  heavy  damages  would  be 
given  for  default ;  but  he  is  not  bound 
to  enter  into  litigation  with  an  ad- 
verse claimant  in  order  to  perfect  his 
title.    Williams  v.  Glenton.  200 

JOINT  ESTATE.  , 

C.  entered  into  an  agreement  with 
JRj.  that  JR.  should  buy  and  sell  goods 
on  behalf  of  C,  and  that  the  business 
should  be  carried  on  as  J^.  ;C&  Go.,  JR. 
being  paid  by  a  salary  andfai  percen- 
tage on  profits.  The  business  was 
managed  by  B.,  but  C.  had  bought 
goods  for  it.  Each  became  bank- 
rupt : — 

Held,  that  the  book  debts  and  stock- 
in-trade  of  B.  &  Co.,  were  joint  estate 
of  the  two. 

On  an  appeal  coming  on  for  further 
consideration,  after  the  Commissioner 
has  made  a  certificate  in  pursuance  of 
a  reference,  the  finding  may  be  dis- 
puted without  having  been  excepted 
to.    In  re  Boioland  &  CranJcshaw.  421 

JOINT  GEANTEES  OF  PATENT. 

Where  a  patent  for  an  invention  is 
granted  to  two  or  more  persons  in  the 
usual  form,  each  one  may  use  the  in- 
vention without  the  consent  of  the 
others. 

As  to  the  rights  of  such  joint  gran- 
tees to  the  profits  made  by  granting 
licences. — Qucere.  J^athersY.  Green.  29 

JOINT  STOCK  COMPANY. 
See  Voluntary  Winding  up,  1. 

JUEISDICTION. 

The  Lord  Chancellor,  representing 
the  Queen,  as  visitor  of  a  college,  on 
the  Petition  of  the  college  sanctioned 


the  appropriation  of  part  of  the  reve- 
nues of  the  college  to  the  augmentation 
of  the  stipend  of  a  professorship  which 
was  on  the  same  foundation  as  the 
college.    In  re  Christ  Church.  526 

See  Deceased  Lunatic. 

JUEISDICTION  TO  EECTIEY 
AWAED. 

See  Award,  Jurisdiction  to  rectify. 

JUEISDICTION  AFTEE  SUSPEN- 
SION OF  BANKEUPTCY. 

See  Suspending  Bankruptcy,  Effect  of. 

LACHES. 

See  Execution,  Leave  to  Issue,  2. 
f0rfp]iture  of  sliares,  1. 
Increasing  Nuisance. 
Part  Performance,  1. 
Statement  of  Debts. 
Substitution  of  Tenant. 

LANDLOED  AND  TENANT. 

See  Beer-shop,  Covenant  not  to  use  as. 
Part  Performance,  1. 
Substitution  of  Tenant. 
Winding  up.  Claim  by  Lessor  in. 

LANDS  CLAUSES  ACT. 

Section  9. 

1.  The  provisions  of  the  9  th  section 
of  the  Lands  Clauses  Act,  as  to  the 
purchase  of  lands  from  persons  under 
disability,  must  be  strictly  complied 
with. 

Therefore,  when  a  railway  company 
agreed  with  a  charitable  corporation, 
having  no  power  to  sell  except  under 
the  Lands  Clauses  Act,  for  the  pur- 
chase of  a  piece  of  land,  and  no  certifi- 
cate had  been  obtained  from  two  sur- 
veyors of  the  adequacy  of  the  price, 
the  Court,  affirming  the  decision  of  the 
Master  of  the  EoUs,  refused  to  decree 
specific  performance  of  the  agreement. 

Semhle,  where  one  of  the  parties  to  a 
contract  proves  that  he  understood  the 
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agreement  in  a  different  sense  to  tlie 
other,  the  Court  will  refuse  to  decree 
specific  performance  of  the  agreement, 
without  considering  whether  the  De- 
fendant's construction  be  reasonable 
or  not.  Wycombe  Bailway  Comjpany  v. 
Donnington  IIosj)ital.  268 

Sections  18,  85,  87,  108,  110,  124. 

2.  A  railway  company  requiring 
land,  paid  a  sum  of  money  into  Court, 
and  gave  the  usual  bonds  to 'the  land- 
owner and  to  his  mortgagees  by  de- 
posit, and  took  possession  of  the  land. 
The  company  proceeded  with  the  in- 
quiry into  the  amount  of  compensation 
as  against  the  landowner,  the  mort- 
gagees being  aware,  though  without 
formal  notice,  of  the  inquiry,  but 
taking  no  part  in  it.  The  compensation 
•awarded  was  less  than  the  amount  in 
Court,  and  was  not  sufficient  to  pay 
the  debt  due  to  the  mortgagees,  and  a 
suit  being  instituted  by  them,  the  sum 
in  Court  was  transferred  to  that  suit, 
and  ordered  to  stand  as  a  security 
under  the  Lands  Clauses  Consolidation 
Act.    On  the  cause  being  heard  : — 

Held  (reversing  the  decision  of 
Stuart,  Y.-C),  that  the  mortgagees  had 
no  lien  on  the  sum  in  Court : 

Held  also,  that  they  were  not  bound 
by  the  inquiry,  and  were,  as  equitable 
mortgagees,  entitled,  in  default  of  pay- 
ment, to  an  assignment  by  the  company 
and  the  landowner  of  the  land  com- 
prised in  their  security : 

Held  also,  that  the  124th  section  of 
the  Act  did  not  apply.  Martin  v. 
London  Cliailiam  and  Dover  Bailway 
Com,]pany.  501 

Section  69. 

See  Compensation  Money,  ArrLicATiox 
OF  in  Building. 

Sectio^^s  80,  85. 

3.  A  company  took  compulsory  pos- 
session of  certain  parts  of  land  subject  . 
to  leases,  paying  money  into  the  bank,  i 
and  giving  a  bond  under  section  85  of  ! 
The  Lands  Clauses   Consolidation  Act. 
The  purchase- money  was  afterwards 
ascertained  by  arbitration,   but  the 
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payment  of  it  into  Court  did  not  be- 
come necessary.  The  landowner  in- 
curred considerable  costs  about  the 
apportionment  of  the  rent,  and  pre- 
sented a  petition  asking  that  they 
might  be  paid  out  of  the  deposit  by 
the  company : — 

Held,  that  the  80th  section  applies 
whenever  moneys  are  deposited  in 
Court  under  the  Act,  whether  under 
the  earlier  or  the  later  sections ;  and 
an  order  of  Stuart,  V.-C,  for  payment  of 
the  costs  by  the  company,  aBSrmed.  In 
re  London,  Brighton,  and  South  Coast 
Bailioay  Company.     Ex  parte  Flov^er. 

599 

Section  92. 
See  House,  Part  of. 

LAND  TEANSFER  ACT  (25  &  26 
Vict.  c.  53). 

The  Judge  must  hear  an  application 
for  an  order  to  the  Eegistrar  of  Title, 
though  made  in  the  first  instance  ex 
parte.    In  re  Drew's  Estate,  126 

LAPSE. 

See  Aptointed  Peoperty,  Effect  of 
Composition  on. 

LATERAL  OBSTRUCTIOX. 
See  Light  in  Towns,  1. 

LEASE. 

See  Beer-shop,  Covenant  not  to  use  as. 
Part  Performance,  1. 
Substitution  of  Tenant. 
Winding  up,  Ct-adi  by  Lf,>^sor  in\ 

LEASES  UNDER  1  AVm.  4,  ( .  65. 

Where  lands  stand  limited  in  foo 
defeasible  on  certain  events  happening, 
the  Court  has  power  to  grant  leases  of 
the  lands  under  1  AVm.  4,  c.  65,  if  all 
persons  who  would  bo  entitled  on  any 
of  the  events  happening  are  befoi-o  the 
Court.  In  re  Clark.  ^  202 
2  1 
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LEASES,  RENEWABLE. 
See  Chaeity. 

LEGACY. 

See  SucGESsio^r  Duty. 

LIFE  ESTATE  OF  LUNATIC. 
See  Lunacy  Regulation  Act,  s.  125. 

LIGHT. 

The  owner  of  ancient  lights  is  en- 
titled not  only  to  sufficient  light  for 
the  purpose  of  his  then  business,  but 
to  all  the  light  which  he  had  enjoyed 
previously  to  the  interruption  sought 
to  be  restrained. 

IVhere  an  injunction  was  granted  to 
restrain  the  interruption  of  an  ancient 
light,  the  Court  gave  the  Defendant 
leave  to  apply  in  order  to  ascertain 
whether  any  building  which  he  might 
propose  to  erect  would  cause  such  an 
interruption.    Yates  v.  Jack.  295 

See  Damages. 

LIGHT  IN  TOWNS. 

1.  Y\^here  a  house  is  in  a  populous 
town,  the  Court  will  take  that  fact 
into  consideration  in  estimating  the 
damage  done  by  obstructing  an  ancient 
light.  The  Court  will  not  restrain  the 
erection  of  a  building  merely  because 
it  deprives  an  ancient  window  of  some 
portion  of  light;  but  will  do  so  when  the 
obstruction  is  such  as  to  interfere  with 
the  ordinary  occupations  of  life.  A 
lateral  obstruction  may  be  such  a  nui- 
sance as  to  be  restrained.  Clarke  v. 
Clark.  1 6 

2.  The  Court  will  not  grant  an  in- 
junction to  restrain  the  erection  of  a 
building  on  account  of  its  obstructing 
the  Plaintiff's  light,  unless  the  Plaintiff 
can  shew  that  he  will  sustain  sub- 
stantial damage.  If  he  cannot  do  this, 
his  ground  of  application  to  the  Court 
fails,  and  no  inquiry  will  be  granted  as 
to  damages,  and  the  bill  will  be  alto- 


gether dismissed ;  but  without  preju- 
dice to  an  action  at  law.  Decree  o-f 
Kindersley,  Y.-C,  reversed.  Clarke  v. 
Clark  (Lb.w  Rep.  1  Ch.  16)  followed. 
Bohson  V.  Whittingham.  442 

See  Damages. 

LIMITATION  OF  SHIPOWNER'S 
LIABILITY. 

The  Merchant  Shipping  Bepeal  Act, 
1854,  which  repeals  all  Acts  and  parts 
of  Acts  inconsistent  with  the  Merchant 
Shipping  Act,  1854,  has  not  the  effect  of 
importing  into  Lord  Campbells  Act  the 
limitation  contained  in  the  Merchant 
Shipping  Act,  1854,  of  a  shipowner's 
liability  for  loss  of  life  occasioned  by 
collision,  so  as  to  keep  that  limitation 
in  force  notwithstanding  the  repeal  of 
the  last-mentioned  Act,  but  such  lia- 
bility is  now  subject  only  to  the  limi- 
tations contained  in  the  Merchant  Ship- 
ping Act,  1862. 

Appeal  from  the  Master  of  the  Rolls 
dismissed.    Glaholm  v.  Barker.  22S 

LUNACY. 

See  Deceased  Lunatic. 

Lunacy  Regulation  Act,  s.  125. 

LUNACY  REGULATION  ACT, 
s.  125. 

The  125th  section  of  the  Lunacy 
Begiilation  Act,  which  enables  the 
Court  to  sell,  for  building  purposes, 
land  of  which  the  lunatic  is  seised  in 
fee-simple,  does  not  apply  to  estates  of 
which  the  lunatic  is  tenant  for  life  ; 
and  where  the  income  is  more  than 
sufficient  for  the  maintenance  of  the 
lunatic,  the  Court  is  not  authorized  to 
sell  real  estate  under  the  116th  section. 
In  re  Corhett.  51 G 

MAJORITY  OF  CREDITORS. 
A  deed  of  arrangemenfc  with  creditors 
may  be  registered  a!  assented  to  by  a 
majority  in  number  representing  three- 
fourths  in  value  of  the  creditors,  with- 
out deducting  the  amount  of  the  se- 


MINUTE-BOOK,  ENTRY  IN. 

■ciirities  held  by  snch.  creditors  as  are 
secured.    In  re  Starh.  150 

MALA  FIDES. 

See  Undue  Influence. 

MANDATORY  INJUNCTION. 
See  Damages. 

MARRIAGE. 

See  Part  Performance,  2. 

MARRIED  WOMAN  GUARDIAN. 
See  Guardian,  Appointment  of,  1. 

MERCHANT  SHIPPING  ACTS. 

See  Limitation  of  Shipowner's  Lia- 
bility. 

MINE. 
See  Prescription. 

MINE,  MISTAKE  OF  BOUNDARY. 

See  Specific  Performance. 

MINERALS. 

In  a  conveyance  of  land  in  Nortlium- 
herland  a  reservation  was  made  tu  the 
grantor  of  all  "  mines  or  seams  of  coal, 
and  other  mines,  metals,  or  minerals," 
under  the  land  granted,  with  liberty  to 
dig,  bore,  work,  lead,  and  carr}-  away 
the  same,  and  to  make  pits,  &c. : — 

Held,  varying  the  decree  of  Kinders- 
leij,  V.-C,  that  the  term  "  minerals  " 
included  freestone,  but  that  the  grantor 
had  liberty  only  to  get  the  fiecstoriO 
b}^  underground  mining,  and  not  by 
working  in  an  open  quariy.  Bell  v. 
Wilson.  303 

MINES. 

See  Minerals. 

MINUTE-BOOK,  ENTRY  IN. 
See  Contributory,  1. 


NUISANCE.  645 

MISDESCRIPTION. 

See  Specific  Performance. 

MISREPRESENTATION. 
See  Condition  as  to  Title. 

MISTAKE. 

See  Consideration,  Want  of. 
Lands  Clauses  Act,  1. 
Specific  Performance. 

MORTGAGE. 

See  Receiver,  1. 

Production  of  Mortgage. 

MORTGAGEE. 

See  Lands  Clauses  Act,  2. 

Suspending  Bankruptcy,  Effect  of. 

MORTGAGEE,  NOTICE  TO. 
See  East  Ridik(G^  Registry  Act. 

NAME. 

See  Trade  Mark,   Degree  of  Sbii- 

LARITY. 

NEGOTIATION    OF    BILLS  BY 
OFFICIAL  LIQUIDATOR. 

See  Set-off  in  Winding-up,  1. 
NOTICE. 

See  Beer-shop,  Covenant  not  to  Use  as. 
East  Riding  Registry  Act. 
Forfeiture  of  Shares,  2. 
Substitution  of  Tenant. 

NOTICE,  PURCHASE  WITH. 
Sec  Nuisance,  Co.ming  to. 

NOTICE  TO  SIIAREHOLDEPS. 

Sc^  Forfeituke  of  Sharks,  1. 

NUISANCE. 

Sec  Increasing  Nuisance. 
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NUISAKGE,  COMING  TO. 

H.  sold  land  to  persons  who  were 
described  in  the  conveyance  as  copper- 
smelters  and  co-partners,  and  as  pur- 
chasing for  the  purposes  of  the  part- 
nership ;  and  who,  between  the  contract 
and  conveyance,  nearly  completed 
smelting  works  on  the  lands.  H. 
subsequently  sold  neighbouring  land 
to  the  Plaintiff,  who  bought  with  full 
notice  of  the  existence  of  the  copper- 
works.  The  Plaintiff  recovered  judg- 
ment at  law,  with  substantial  damages, 
for  injury  done  to  this  land  by  the 
smoke  of  the  works,  and  then  filed  his 
bill  for  an  injunction.  V.-C.  Wood  held 
that  the  Plaintiff's  having  come  to  the 
nuisance  did  not  disentitle  him  to 
equitable  relief,  and  that  H.'s  having 
sold  the  site  of  the  works  with  full 
knowledge  that  such  works  would  be 
erected  on  it  did  not  disentitle  him  or 
those  claiming  under  him  to  complain 
of  any  nuisance  which  the  works  might 
occasion,  and  His  Honour  granted  an 
interlocutory  injunction : — 

Held,  on  appeal,  that  the  injunction 
had  been  rightly  granted.  Tipping  v. 
St.  Helenas  Smelting  Company.  66 

OFFICIAL  ASSIGNEES,  ALLOW- 
ANCES TO. 

The  salary  paid  to  the  official  assig- 
nees under  the  Banhruptcy  Act,  1861, 
includes  all  remuneration  to  them  for 
duties  peiformed  under  the  Winding- 
up  Acts  and  similar  Acts. 

The  offLcial  assignees  are  not  entitled 
to  retain  the  remuneration  under  the 
Bankruptcy  Act,  1849,  in  respect  of 
duties  performed  after  the  11th  of 
October,  1861,  in  bankruptcies  which 
occurred  before  that  date. 

The  Court  is  not  precluded  from 
opening  accounts  which  have  been 
passed  by  the  Commissioner. 

Sums  of  money  which  cannot  be 
appropriated  to  any  particular  bank- 
ruptcy may  be  paid  to  the  unclaimed 
dividend  account. 

The  official  assignees  cannot  retain 
small  sums  of  money  (although  it  may 


be  very  probable  that  those  sums  would 
be  found  due  to  them)  without  the 
regular  investigation  of  the  accounts. 
In  re  Graham,  175 

OFFICIAL  LIQUIDATOE. 
See  DiscEETiON,  1,  2. 

OEDER  IN  BANKEUPTCY  OF 
22nd  may,  1862. 

See  Annulling  Eegistration. 

OEDEE  XXXYIII.  OF  11th  ; 
NOYEMBEE,  1862. 

See  Fi.  Fa.  by  Official  Liquidator.. 

PAID-UP  SHAEEHOLDEE. 

1.  A  fully  paid-up  shareholder  in  a 
limited  company  can  present  a  Petition 
under  the  Companies  Act,  1862,  for 
winding-up  the  company.  Order  of 
the  Master  of  the  Rolls  affirmed. 

Where  a  Petition,  presented  by  a 
company  to  discharge  a  winding-up 
order,  was  dismissed,  the  form  of  the 
order  was  to  direct  the  costs  of  the 
Eespondents  to  come  out  of  the  estate, 
and  make  no  order  as  to  the  costs  of 
the  company.  In  re  National  Savings 
Banh  Association.  547 

2.  A  holder  of  fully  paid-up  shares 
in  a  limited  liability  company  is  a 
"  contributory  "  within  the  meaning  of 
the  Companies  Act,  1862.  Therefore- 
where,  under  the  voluntary  winding-up 
of  such  a  company,  all  debts  had  been 
provided  for,  it  was  held  (affirming  the 
decision  of  Wood,  Y.-C.)  that  the  liqui- 
dators were  justified  in  making  a  call 
upon  the  partly  paid-up  shareholders 
for  the  purpose  of  adjusting  the  rights 
between  them  and  the  fully  paid-up 
shareholders.  In  re  Anglesea  Colliery 
Company.  555 

PAEOL  DECLAEATION  OF 
TEUST. 

A  father  put  a  cheque  into  the  hand 
of  his  son  of  nine  months  old,  saying, 
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"  I  give  this  to  baby  for  himself,"  and 
then  took  back  the  cheque  and  put  it 
away.  He  also  expressed  his  intention 
of  giving  the  amount  of  the  cheque  to 
the  son.  Shortly  afterwards  the  father  j 
died,  and  the  cheque  was  found  amongst 
his  effects  : — 

Seld,  Tinder  the  circumstances,  that 
there  had  been  no  gift  to  or  valid 
declaration  of  trust  for  the  son. 

A  parol  declaration  of  trust  in  favour 
of  a  volunteer  may  be  valid,  and  may 
be  enforced  in  equity. 

The  dictum  in  Scales  v.  Maude  (6  D. 
M.  &  G.  51;  1  Jur.  N.  S.  1147), 
that  a  declaration  of  trust  in  favour 
of  a  volunteer  is  invalid,  is  not  good 
law.    Jones  v.  Loclz.  25 

PART  PERFORMANCE. 

1.  A  landlord  having  verbally  agreed 
with  his  tenant  to  grant  him  a  lease 
for  twenty-one  years  at  an  increased 
rent,  with  the  option  of  purchasing  the 
freehold,  died  before  the  execution  of 
the  lease.  Before  his  death  the  tenant 
had  paid  one  quarter's  rent  at  the  in- 
creased rate  : — 

Held,  that  this  constituted  a  sufficient 
part  performance  of  the  agreement  to 
take  the  case  out  of  the  Statute  of 
Frauds,  and  specific  performance  was 
decreed.    Nunn  v.  Fabian.  35 

2.  Previously  to  a  marriage  the  in- 
tended husband  and  wife  agreed  in 
writing  that  the  husband  should  have 
the  wife's  property  for  his  life,  paying 
her  sol.  a  year  pin-money,  and  that  she 
should  have  it  after  his  death ;  and 
they  gave  instructions  fspr  a  settlement 
upon  that  footing.  The  settlement 
was  accordingly  prepared,  when  they 
agreed  that  thoy  would  have  no  settle- 
ment ;  the  husband  promising,  as  the 
wife  alleged,  that  he  would  make  a  will 
giving  her  all  her  propert}^  The 
marriage  took  place,  and  the  husband 
made  a  will  accordingly.  After  his 
death  a  subsequent  and  different  will 
was  found : — 

Held  (reversing  the  decision  of 
Stuarf,  V.-C),  that,  under  the  circum-  { 


stances,  there  was  not  within  the  Statute 
of  Frauds  any  contract  to  make  a  will, 
and  that  there  had  been  no  part  per- 
formance which  would  take  the  case 
out  of  the  statute. 

The  marriage  in  such  a  case  is  no 
part  performance. 

Part  performance  by  the  party  to  be 
charged  will  not  take  a  case  out  of  the 
statute.    Caton  v.  Caton.  137 

PARTIES. 

One  of  the  cestuis  que  trust  under  a 
deed  of  family  arrangement  made  a 
settlement  of  his  share.  There  were 
two  trustees  of  the  settlement,  one  of 
whom  was  also  a  trustee  of  the  deed  of 
arrangement.  In  a  suit  to  administer 
the  trusts  of  the  deed  of  arrangement, 
and  make  the  trustees  of  it  responsible 
for  breaches  of  trust : — 

Held,  that  since  one  of  the  trustees 
of  the  settlement  was  an  accounting 
party  as  a  trustee  of  the  deed  of  ar- 
rangement, the  cestuis  que  trust  under 
the  settlement  ought  to  be  made 
parties.    Payne  y.  FarJcer.  327 

See  YoLUNTARY  Settlement. 

PARTIES,  DEFECT  OF. 
See  Receiver,  2. 

PARTNERSHIP. 

The  Plaintiff  and  Defendant  had 
been  partners  under  articles  providing 
that  the  business  should  be  carried  on 
"for  the  mutual  and  common  benefit 
of  the  partners,  and  risk  of  profit  and 
loss  in  equal  shares."  The  Defendant's 
capital  was  to  be  1500Z. ;  the  I'laintitf  "s, 
750/.  The  capital  of  each  partner  to 
carry  interest  at  5/.  per  cent.,  to  be 
allowed  yearly,  before  making  up  the 
accounts.  Sums  brought  in  by  either 
partner  above  those  amounts  to  bear 
interest  at  the  same  rate,  payable 
before  any  other  interest,  and  to  be 
withdrawable  at  three  months'  notice. 
The  partners  were  to  be  at  liberty  to 
j  dra^v  certain  specified  sums  on  account 
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PKACTICE. 


of  tlieir  shares  of  profits.  The  remainder 
of  eacli  partner's  share  of  profits  to  be 
added  to  his  capital,  and  bear  interest 
at  bl.  per  cent.,  to  be  paid  before  divi- 
sion of  net  profits.  On  dissolution, 
after  payment  of  debts,  "  the  remaining 
capital,  stock,  moneys,  and  credits  be- 
longing to  the  said  partnership  shall 
be  divided,  or  received,  or  taken  by 
the  said  partners  according  to  their 
respective  shares  or  interests  therein." 
On  dissolution,  the  capital  standing  to 
the  Plaintiff's  credit  was  not  much 
increased ;  that  of  the  Defendant  greatly 
so,  partly  by  accumulation  of  profits, 
and  partly  by  cash  brought  in  by  him. 
After  payment  of  debts,  the  assets  were 
insufficient  to  replace  the  two  capitals 
in  full  :— 

Held,  varying  the  decree  of  the 
Master  of  the  Polls,  that  the  assets, 
after  paj^ment  of  debts,  ought  to  be 
applied  first  in  repaying  to  the  Defen- 
■dant,  with  interest,  the  additional 
capital  brought  in  by  him  in  cash,  and 
that  the  residue  ought  to  be  divided 
between  the  partners  in  proportion  to 
their  capitals.    Wood  v.  Scoles.  369 

See  Joint  Estate. 

PATENT. 

See  Joint  Grantees  of  Patent. 
Patent,  Application  for. 

PATENT,  APPLICATION  FOE. 

The  time  within  which  the  applica- 
tion for  the  warrant  and  for  the  letters 
patent  ought  to  be  made  under  the 
rules  of  the  Patent  Commissioners 
extended  where  the  delay  was  small 
and  accidental.    In  re  Hersee  &  Smyth. 

518 

PATENT  LAW  AMENDMENT  ACT, 
1852. 

See  J oiNT  Grantees  of  Patent. 

PETITIONEE. 

See  Paid-up  Shareholder,  1. 


PETITIONING  CEEDITOE'S  ^ 
DEBT. 

The  obligation  to  pay  a  sum  of  money 
under  an  order  of  a  Court  of  equity  is 
merely  an  equitable  debt,  notwith- 
standing the  18th  section  of  1  &  2  Vict, 
c.  110,  and  cannot  be  made  the  ground 
of  a  Petition  for  adjudication  in  bank- 
ruptcy. Ex  parte  Blencowe.  In  re 
Blencowe.  393 

PLAINTIFF,  DEATH  OF. 
See  Eevivor. 

PLEADING. 
See  Ees  Judicata. 

PLYMOUTH  BEETHEEN. 
See  Guardian,  Appointment  of,  2. 

POSSESSION,  CONSTEUCTIVE. 
See  Specific  Performance. 

POSSESSION  OF  LUNATIC'S 
ESTATE. 

See  Deceased  Lunatic. 

PEACTICE. 

See  Appeal  on  adjourned  Inquiry. 
Bankruptcy  Appeal. 
Costs  under  Trustee  Eelief  Act. 
Enrolment,  Vacating,  1,  2. 
Executor,  Conduct  of  Proceedings 

BY. 

Fi.  Fa.  by  Official  Liquidator. 
Forma  Pauperis,  Appeal  in. 
Heir-at-Law,  Inquiry  as  to. 
Land  Transfer  Act. 
Parties. 
Eeceiver,  2. 
Eeprint  of  Bill. 
Ee-transfer  of  Cause. 
Eevivor. 

Security  for  Costs. 
Specific  Performance  of  Award. 
Voluntary  Settlement. 
Winding  up.  Notice  of  Appeal  in. 


PRIORITY. 


PEOSPECTIVE  NUISANCE.  649 


PRACTICE  IN  BANKRUPTCY,  i 
See  Joint  Estate. 

I 

PRESCRIPTION.  ' 

A  mine  had  from  before  the  time  of  ■ 
living  memory  been  worked  by  tin- 
bounders,  according  to  the  custom  of  i 
Cornwall,  which  enables  any  person  to  I 
mark  out  a  piece  of  waste  ground,  the  | 
owner  of  which  does  not  choose  to  j 
work  the  mines  under  it,  and  work 
them  without  the  consent  of  the  owner, 
yielding  to  the  owner  a  share  of  the 
proceeds.     The   bounders  had  from 
before  the  time  of  living  memory  used 
for  the  purpose  of  their  works  the 
water  of  an  artificial  watercourse  aris-  I 
ing  in  the  land  of  another  person.  The 
bounders  abandoned  the  mine  in  1856, 
since  which  the  owners  had  been  in 
possession.    A  bill  by  the  owners  to 
restrain  the  diversion  of  the  watercourse 
by  the  owner  of  the.  land  in  which  it 
rose  was  dismissed  by  Kindersley,  V.-C, 
on  the  ground  that  there  was  no  privity 
of  estate  between  the  owner  and  the 
bounders,  and  that  the  owner,  there- 
fore, could  not  claim  an  easement  by 
prescription  on  the  ground  of  their 
enjoyment  of  it : — 

Held,  on  appeal,  that  an  injunction 
ought  to  be  granted,  for  that  it  ought 
to  be  presumed  that  a  right  to  use  the 
waters  had  been  acquired  by  arrange- 
ment with  the  owner  of  the  mine  as 
well  as  with  the  bounders.  Ivimey  v. 
Stacker .  396 

PRESCRIPTION  FOR  FOULING 
STREAM. 

See  iNCiii^^AsiNa  Nuisanck. 

PRESUMPTION. 
See  Presciuption. 

PRIORITY.  ' 

Sec  East  Riding  Registry  Act. 


PRODUCTION  IN  BANKRUPTCY. 

On  the  hearing  of  a  Petition  for 
adjudication  of  bankruptcy,  a  clerk  of 
the  persons  against  whom  the  adjudi- 
cation was  prayed,  who  stated  that  he 
had  no  possession  of  their  books  : — ■ 

Held,  not  bound  to  produce  them. 

Where  an  order  of  a  Commissioner 
is  discharged  on  appeal,  the  costs  of 
the  appeal  may  be  given  to  the  Ajopcl- 
lant.    In  re  LeigJiton  and  Benett.  331 

PRODUCTION  OF  MORTGAGE. 

The  197th  section  of  the  Banlcrvptrij 
Act,  1861,  giving  the  Court  power 
under  a  registered  deed  to  make  the 
same  orders  as  if  the  debtor  Avero 
bankrupt,  is  not  confined  to  deeds 
assigning  property  of  the  debtor. 

A  creditor  of  a  debtor  who  had  ex- 
ecuted a  registered  deed,  not  passing 
any  propert}^  but  containing  a  cove- 
nant to  pay  the  debts  b}^  instalments, 
summoned  another  creditor  to  be 
examined,  and  called  upon  him  to 
produce  a  mortgage  deed  which  he 
held  on  part  of  the  debtor's  pro- 
perty ^ 

Held,  that  production  ought  to  be 
ordered.  In  re  Maries'  Trust  Deed.  4L!0 

PROFESSORSHIP,  ENDOAVMENT 
OF. 

See  JurjsDiCTiox. 

PROFITS. 

See  PARTXKEsiiir. 

PROFITS  OF  JOINT  PATE^T. 
See  Joint  Grantees  of  Patent. 

PROPERTY,  ORDER.  OF  DIVOKCE 
C^OURT  AS  TO. 

See  Divorce  Court,  Orim-.r  of. 

PROSPECTIVE  NUISANCE. 

See  Increasing  Nuisaxce. 
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EEAL  AND  PERSONAL  ESTATE. 


PROSPECTUS  AND  MEMORAN- 
DUM, VARIANCE  BETWEEN. 

Tlie  course  of  proceeding  under  the 
3 5 til  section  of  the  Companies  Act,  1862, 
considered. 

Before  a  company  had  been  regis- 
tered, a  person  applied  for  shares  on 
the  faith  of  a  prospectus  stating  the 
objects  of  the  company,  and  imme- 
diately after  its  registration  shares  were 
allotted  to  him.  The  objects  of  the 
company,  as  defined  by  the  memoran- 
dum of  association,  extended  much 
further  than  the  prospectus : — 

Held,  that  he  was  entitled  to  have 
liis  name  removed  from  the  register. 

The  company  was  registered  on  the 
28th  of  April,  1865.  In  the  autumn 
the  committee  of  the  Stoch  Exchange 
refused  to  appoint  a  settling-day,  on 
the  ground  of  a  variance  between  the 
prospectus  and  memorandum  in  a  point 
of  minor  importance.  S.,  who  had  taken 
shares  on  the  faith  of  the  prospectus, 
attended  a  meeting  in  September,  held 
for  the  purpose  of  correcting  this 
variance  : — 

Held,  that  his  attending  this  meeting 
was  not  a  sufficient  ground  for  fixing 
him  V7ith  notice  of  the  more  important 
variances  between  the  prospectus  and 
memorandum,  so  as  to  affect  his  rights 
by  acquiescence,  he  positively  swearing 
that  he  did  not  know  of  those  variances, 
and  had  never  seen  the  memorandum, 
or  had  any  acquaintance  with  its  con- 
tents, till  May,  1866,  when  he  at  once 
repudiated  his  shares.  In  re  Bussian 
(Vyhsounsky)  Iron  WorTcs  Company. 
Stewart's  Case.  574 

PROTECTION  ORDER. 

See  Creditors  m  Bankruptcy. 

PUFFERS. 

Property  was  put  up  for  sale  by  auc- 
tion, the  conditions  stating  that  the 
highest  bidder  was  to  be  the  purchaser, 
and  not  saying  anything  as  to  bidding 
on  behalf  of  the  vendors.  An  agent  of 
the  vendors  bid  2500?.,  the  auctioneer 


then  bid  2600Z.,  and  the  agent  and  the 
auctioneer  continued  bidding  against 
each  other,  till  the  biddings  reached 
3600Z.  The  Defendant  then  bid  3650Z., 
and  the  property  was  knocked  down 
to  him : — 

Held,  reversing  the  decision  appealed 
from,  that  the  vendors  could  not  enforce 
the  contract. 

Qucere  whether  the  rule  allowing  one 
puffer  is  good.    Mortimer  v.  Bell.  10 

PURCHASE  FROM  PERSONS 
UNDER  DISABILITY. 

See  Lands  Clauses  Act,  1. 

QUALIFICATION  OF  DIRECTOR. 
See  Contributory,  1. 

QUARRIES. 
See  Minerals. 

RAILWAY. 

See  Specific  Performance  of  Award. 

RAILWAY  COMPANY. 

A  railway  company  took  land  and 
made  a  railway  thereon,  and  afterwards 
leased  the  railway  to  another  company. 
Part  of  the  purchase-money  remained 
unpaid,  and  the  landowner  filed  his 
bill  against  both  companies,  praying 
for  payment  of  the  money  or  an  in- 
junction to  restrain  them  from  using 
the  land. 

An  order  was  made  on  motion,  affirm- 
ing the  decision  of  Stuart,  Y.-C.,  that 
the  first  company  should  pay  the 
money,  and  in  default  that  both  com- 
panies should  be  restrained  from  using 
the  land.  Cosens  v.  JBognor  Bailway 
Company,  594 

See  Compensation  Money,  Application 
OF  in  Building. 
House,  Part  of. 
Lands  Clauses  Act,  1,  2,  3. 

REAL  AND  PERSONAL  ESTATE. 

See  Foreign  Suit. 


EEGISTPtATION  OF  DEED. 


KENT,  CLAIM  FOE,  &c.  651 


EECEIYEE. 

1 .  A  mortgagor  and  liis  two  incmn- 
brancers,  by  a  deed,  conveyed  the 
mortgaged  estates  to  trustees  on  trust 
to  keep  down  the  interest  on  the 
charges,  and  to  accumulate  the  surplus 
rents  and  apply  them  in  payment  of 
principal,  with  an  ultimate  trust  for 
the  mortgagor ;  and  by  the  deed  it 
was  declared  that  nothing  therein 
should  derogate  from  the  rights  of  the 
incumbrancers,  and  that  when  they 
were  paid  off,  the  trusts  of  the  deed 
should  cease : — ■ 

Held,  that  a  subsequent  judgment 
creditor  of  the  mortgagor  could  main- 
tain a  bill  against  all  parties  to  the 
deed,  and  have  the  accounts  taken 
under  the  deed  without  offering  to 
redeem. 

The  receiver  in  an  ordinary  receiver- 
deed  is  the  agent  of  the  mortgagor 
only,  but  not  so  in  a  deed  such  as  this, 
which  created  other  trusts.  Jefferys 
V.  Dickson.  183 

2.  After  an  order  had  been  made  on 
summons  for  the  administration  of  the 
real  and  personal  estate  of  a  testatrix, 
the  sole  executor  and  trustee  became 
bankrupt : — 

.Held  (reversing  the  decision  of  the 
Master  of  the  Eolls),  that  a  receiver 
ought  to  be  appointed,  and  that  the 
fact  of  the  assignees  not  being  before 
the  Court  was  not  a  sufficient  reason 
for  refusing  to  appoint  one.  In  re  I 
Johnson.    Steele  v.  Cohham.  325 

EEDEMPTION. 
See  Receiver,  1. 

EEGISTEE,  EECTIFICATION  OF. 

See  Prospectus  and  Memorandum, 
Variance  between. 

EE-EEGISTERING. 

fe  Voluntary  Winding  ur,  1. 

EEGISTEATION  OF  DEED. 
The  Lord  Chancellor  lias  no  power 


to  direct  a  trust  deed  to  be  registered. 
under  the  Banlzruptcy  Act,  1861,  when 
more  than  twenty-eight  da3''s  have 
elapsed  since  its  executioD,  although 
the  deed  may  have  been  left  with  the 
Registrar,  and  an  application  for  regis- 
tration may  have  been  made  to  the 
Commissioner  within  the  twenty-eight 
days.    In  re  Poiver.  153 

EEGISTEATION,  EESCIKDIInG. 

See  Execution,  Leave  to  issue,  2. 

EELEASE  BY  GIVIXG  UP 
SECUEITY. 

The  residuary  estate  of  a  testatrix 
consisted  in  part  of  a  debt  secured  by 
a  policy  of  assurance  on  the  life  of  the 
debtor.  The  residuary  legatees  gave 
up  the  policy  to  the  debtor,  and  sig- 
nified their  intention  of  releasing  the 
debt  on  condition  of  his  paying  the 
probate  and  legacy  duty  on  the  debt : — 

Held  (dvhitante  KnigTit  Bruce,  L.J.), 
that  the  payment  of  the  probate  and 
legacy  duty  formed  a  good  conside- 
ration for  the  release  of  the  debt,  and 
that  the  debt  was  released. 

Per  Turner,  L.J. — Semhle,  that  al- 
though the  giving  up  of  a  security  is 
not  in  itself  a  release  of  the  debt,  }-et 
when  it  is  given  up  with  a  clearly 
expressed  intention  of  releasing  the 
debt,  it  may  amount  to  a  release  oven 
at  law. 

Per  Turner,  L.J. — Semhle,  also,  that 
notwithstanding  the  rule,  that  where 
there  is  no  release  of  a  debt  at  la^^■. 
there  is  none  in  equity,  yet  there  may 
be  considerations  which  would  pre- 
vent the  debt  from  being  enforced  in 
equity,  although  subsisting  at  h\\v. 
Taylor  v.  Manners.  4s 

RELIGIOUS  EDUCATION. 
See  Guardian,  Appointment  of,  2, 

RENT,  CLAIM  FOR  IX  WIXDTXC 
UP. 

See  WiNDiNG-ur,  Claims  by  Lesso::  in. 


EEVIVOE. 


SET-OFF  IN  WINDING  Ur. 


EENEWABLE  LEASES. 
See  Charity. 

KEPAIES. 

See  Specific  Performance  of  Award. 

EEPEINT  OF  BILL. 

Although  the  amendments  in  a  bill 
do  not  exceed  in  any  one  place  two 
folios,  the  Clerk  of  Eecords  and  Writs 
has  a  discretion  to  refuse  to  file  it 
v/ithout  reprint,'  if  the  amendments 
are  numerous  and  complicated.  John 
V.  Lloyd.  64 

EES  JUDICATA. 

Demurrer  will  lie  to  a  bill,  though 
called  a  cross  bill,  if  it  is  not  really  a 
c]-oss  bill. 

Demurrer  will  not  lie  to  a  bill  on 
the  ground  of  res  judicata,  unless  it 
aAei's  that  'everything  in  controversy 
as  the  foundation  of  relief  was  also  in 
controversy  in  the  former  suit. 

Order  of  Stuart^  V.-C,  overruling 
demurrer  affirmed.  Moss  v.  Anglo- 
Egyptian  Navigation  Company.  108 

EESEEYATION  IN  DEED. 
See  Minerals. 

RE-TEANSFEE  OF  CAUSE. 

Where  a  cause  has  by  General  Order 
been  transferred  from  one  Court  to 
another,  a  re-transfer  will  not,  without 
consent,  be  ordered  where  it  will  delay 
the  hearing.  TVhere  it  will  not  be 
delayed,  the  Court  will  give  weight  to 
the  fact  that  the  Judge  from  whose 
Court  it  has  been  transferred  has,  by 
means  of  interlocutory  applications, 
gained  an  acquaintance  with  the  facts. 
Fiatt  V.  Walter.  471 

EEVIVOE. 

Where  a  sole  Plaintiff  dies,  the  suit 
may  be  revived  after  decree  without 
bill  filed.    Golyer  v.  Colyer.  482 


EOLT'S  ACT. 
See  Damages. 

SALE  BY  AUCTION. 
See  Puffers. 

SALE  UNDEE  BANKEUPTCY. 

See  Suspending  Bankruptcy,  Effect  of. 

SALE  OF  LAND. 
See  Lunacy  Eegujlation  Act,  s.  125. 

SCHEME,  JUEISDICTION  TO 
ALTEE. 

See  Charity. 

SCIENTIFIC  EVIDENCE. 
See  Increasing  Nuisance. 

SECUEED  CEEDITOES. 
See  Majority  of  Creditors. 

SECUEITY  FOE  COSTS. 

Upon  an  application  under  s.  G9  of 
the  Companies  Act,  1862  : — • 

Held,  varying  the  order  of  Wood, 
V.-C,  that  the  security  for  costs  given 
by  a  limited  company  is  not  confined 
to  lOOZ.,  but  must  be  for  an  amount 
equal  to  the  probable  amount  of  costs 
payable.  Imperial  Bank  of  China,  In- 
dia, and  Japan  v.  Bank  of  Hindustan, 
China,  and  Japan.  437 

SECUEITY,  GIVING  UP. 
See  Eelease  on  Giving  up  Security. 

SET-OFF  IN  WINDING  UP. 

1.  The  principles  on  which  the  Court 
acts  under  section  95  of  the  Companies 
Act,  1862,  considered. 

At  the  time  when  an  order  was 
made  for  winding  up  a  company,  the 
company  was  the  holder  of  bills  ac- 
cepted by  S.  &  Co.  which  would  be- 
come payable  in  six  months.    At  the 


SHAEES,  ACOEPTAKCE  OF. 


SPECIFIC  PERFOEMANCE.  65?> 


same  time  >S^.  &  Co.  were  holders  of 
bills  drawn  by  the  company,  which, 
the  drawees,  shortly  before  the  wind- 
ing-up order,  had  refused  to  accept : — 

Hdd,  reversing  the  decision  of  the 
Master  of  the  EoUs,  that  S.  &  Co.  had 
no  right  to  set-off  against  each  other 
the  present  liability  of  the  company 
under  their  dishonoured  bills  and  the 
future  liability  of  S.  d  Co.  under  their 
acceptances,  nor  any  right  to  have  the 
bills  retained  by  the  official  liquidator 
until  a  right  of  set-off  arose,  but  that 
the  official  liquidator  ought  to  be  al- 
lowed to  negotiate  the  bills  accepted 
by  S.  &  Co. 

Whether  there  was  jurisdiction 
under  the  Act  (without  bill)  to  enter- 
tain an  application  by  8.  &  Co.  to 
restrain  the  official  liquidator  from 
negotiating  their  bills. — Qumre.  In  re 
Commercial  Banlc  Corporation  of  India 
and  the  East.  Smith,  Fleming,  &  Co.'s 
Case.    Gledstanes  &  Go's  Case.  538 

2.  A  shareholder  in  a  limited  com- 
pany, who  is  also  a  creditor  of  the 
company  under  a  contract,  is  not,  in 
the  event  of  the  company  being  wound 
up,  entitled  to  set-off  the  debt  due  to 
him  against  the  calls,  nor  to  set-off 
against  the  calls  a  dividend  which  may 
hereafter  come  to  him.  But  upon  pay- 
ment of  all  calls  which  have  become 
due,  he  is  entitled  to  receive  dividends 
at  the  same  time  and  at  the  same  rate 
with  the  other  creditors.  In  re  Overcnd, 
Gurney,  d:  Co.    GrisselVs  Case.  528 

SETTLED  ESTATES. 
See  Leases  under  1  Will.  4,  c.  G5. 

SETTLEMENT. 
See  Part  Performance,  2. 

SEWAGE. 

See  Increasing  Nuisaxck. 

SITAEES,  A(X^EPTAKCE  OF. 
Si'e  CoNTKmirroRY,  T),  4. 


!    SHAEES,  SALE  OF,  PEXDING 
j  WINDING  UP. 

I      See  Winding  up,  Sale  Pending. 

SHAEES  TAKEN  BY  EXECUTOES. 
See  Contributory,  2. 

SHIPOWNEE,  LIABILITY  OF. 

See  Limitation  of  Shipowner's  Lia- 
bility. 

SHIPPING. 

See  Limitation  of  Shipowner's  Lia- 
bility. 

SOLE  PLAINTIFF,  DEATH  OF. 
See  Eevivor. 

SOLICITOE. 

See  Deceased  Lunatic. 

SPECIFIC  PEEFOEMANCE. 

The  owners  of  land  agreed  to  de- 
mise to  A.  the  minerals  under  it  to  the 
west  of  a  certain  fault  supposed  to  run 
through  the  land  in  the  direction  of  a 
line  drawn  on  a  certain  plan,  the 
quantity  of  the  land  being  described 
as  supposed  to  be  eighty-three  acres  or 
thereabouts.  The  owners  made  a 
similar  agreement  with  B.  as  to  the 
minerals  under  the  land  to  the  cast  of 
the  fault,  supposed  to  contain  ninety- 
eight  acres  or  thereabouts.  The  laulf 
was  afterwards  found  to  run  so  as  to 
leave  on  the  west  eight  acres  only  : — 

Held,  on  a  bill  filed  by  j5.  to  restrain 
A.  from  working  coal  to  the  cast  of  the 
fault,  that  the  Court  would  not  in  a 
suit  by  B.  for  specific  performaucc 
against  the  owners  have  decreed  a 
demise  of  all  the  minerals  to  the  east 
of  tlie  fault,  and  that  ho  could  not  bo 
deemed  in  constnictivc  possession,  fo 
as  to  maintain  his  suit  against  A. 

Qiuvrc,  whether  B.  was  tenant  from 
year  to  year,  or  what  his  title  was, 
and  whether,  under  the  circumstances, 
if  the  fault  had  run  nearly  in  the 
direction  of  the  line,  a  ditTerent  con- 
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struction  would  not  liave  been  given. 
JDavis  V.  Shepherd.  410 

SPECIFIC  PERFOEMANCE. 

See  CoNDiTio^r  as  to  Title. 
Doubtful  Title. 
Inteeest  payable  by  Puechaser. 
Lands  Clauses  Act,  1. 

PUFFEES.  * 

Substitution  of  Tenant. 

SPECIFIC  PEEFORMANCE  OF 
AWARD. 

By  an  award  made  in  June,  1863, 
under  a  reference  at  nisi  prius,  the  ar- 
bitrator awarded  that  the  Defendant 
should  execute  to  the  Plaintiff  a  lease 
of  the  right  to  use  such  part  of  a  cer- 
tain railway  made  by  the  Plaintiff  as 
was  upon  the  land  of  the  Defendant, 
the  lease  to  be  in  the  words  set  out  in 
the  award ;  and  that  the  Defendant 
should  have  a  right  of  running  car- 
riages over  the  whole  line  on  certain 
terms,  and  might  require  the  Plaintiff 
to  supply  engine-power,  while  the 
Plaintiff  should  have  an  engine  on  the 
railway ;  and  that  the  Plaintiff  should 
during  the  term  keep  the  whole  rail- 
way in  good  repair.  The  lease  did  not 
provide  for  these  privileges  awarded 
to  the  Defendant.  The  Plaintiff  ap- 
plied at  law  to  set  aside  the  award, 
and  ultimately  in  April,  1864,  the 
application  was  refused.  In  July, 
1864,  the  Plaintiff  filed  his  bill  for 
specific  performance  of  the  award  : — 

Seld,  reversing  the  decree  of  Wood, 
Y.-C,  that  specific  performance  could 
not  be  decreed,  inasmuch  as  the  pro- 
visions in  favour  of  the  Defendant 
could  not  be  enforced  at  once,  but  gave 
the  Defendant  a  right  to  have  certain 
duties  continuously  performed  by  the 
Plaintiff  for  a  number  of  years,  and 
the  Court  could  not  undertake  to  see 
to  such  performance. 

Semble,  that  even  if  the  award  had 
been  one  of  which  specific  performance 
could  have  been  decreed,  the  Plaintiff 
could  not,  after  taking  proceedings  to 
set  it  aside,  have  enforced  specific  per- 
formance. 


The  Defendant  appealed  from  an 
order  overruling  a  demurrer,  and  from 
the  whole  of  the  decree  made  at  the 
hearing : — 

Held,  that  the  Plaintiff  was  entitled 
to  begin.    Blackett  v.  Bates.  117 

STATEMENT  OF  DEBTS. 

A  debtor  was  adjudged  bankrupt  on 
his  own  Petition,  and  on  the  22nd  of 
January  filed  his  statement  under  the 
Bankruptcy  Act,  1861,  s.  93.  On  the 
6th  of  February  assignees  were  chosen, 
who  proceeded  to  get  in  the  estate. 
On  the  21st  of  February,  a  creditor 
who  had  proved  her  debt  at  the  meet- 
ing of  the  6th,  gave  notice  of  motion 
for  the  5th  of  March,  to  annul  the 
adjudication  and  dismiss  the  Petition, 
on  the  ground  that  the  statement  was 
inaccurate,  inasmuch  as  the  bankrupt 
had  omitted  from  it  the  names  of 
some  fully  secured  creditors.  On  the 
5th  of  March  the  Commissioner  ad- 
journed the  application,  giving  the 
bankrupt  leave  in  the  meantime  to 
file  an  amended  statement,  which  he 
filed  on  the  17th  of  March.  On  the 
11th  of  April  the  application  was 
finally  heard,  when  the  Commissioner 
made  an  order  annulling  the  adjudi- 
cation, and  dismissing  the  bankrupt's 
Petition,  from  which  order  the  as- 
signees appealed : — 

Heldf  by  Knight  Bruce,  L.J.,  that 
whatever  right  the  Respondent  might 
have  had  to  set  aside  the  adjudication 
if  she  had  proceeded  with  more  dili- 
gence, she  had,  by  her  course  of  con- 
duct, debarred  herself  from  any  such 
right : — 

Held,  by  Turner,  L.J.,  that  the  Act 
and  General  Orders  indicated  so  ob- 
scurely the  necessity  of  entering  fully 
secured  debts  in  the  statement,  that  no 
fraud  could  be  imputed  to  the  bankrupt 
on  account  of  his  omitting  them; 
and  that  there  was  no  sufficient  reason 
for  annulling  the  adjudication,  the 
Court  having  povv^er  to  decide  that  the 
special  circumstances  of  any  particular 
case  took  it  out  of  the  General  Orders. 
Ex  parte  Sampson.    In  re  Cohham.  476 
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STATUTES. 
27  Eliz.  c.  4. 
See  Voluntary  Settlement. 

29  Car.  2,  c.  3. 
See  Part  Performance,  1,  2. 

6  Anne,  c.  35. 
See  East  Eiding  Eegistry  Act. 

1  Will.  4,  c.  65. 

See  Leases  under  1  Will.  4,  c.  65. 

5  &  6  Vict.  c.  45  (Law  of  Copyright 
Amendment  Act). 

See  Copyright  of  Alien. 

■9  &  10  Vict.  c.  93  (Lord  Campbell's 
Act). 

See  Limitation  of  Shipowner's 
Liability. 

12  &  13  Vict.  c.  106  (Bankrupt  Law 
Consolidation  Act,  1849). 

See  Allowance  to  Bankrupt. 

Official  Assignees,  Allowances  to. 

Sections  100,  260. 
j     See  Production  in  Bankruptcy. 

Section  101. 

See  Bankrupt  Law  Consolidation  Act, 
1849,  s.  101. 

Section  112.  - 
See  Creditor  in  Banioiuptcy. 

15  &  16  Vict.  c.  83  (Patent  Law 
Amendment  Act). 

See  Joint  Grantees  of  Patent. 

15  &  16  Vict.  c.  86,  s.  42,  Rule  9 
(Chancery  AMEND:\rENT  Act). 

See  Parties. 


I  16  &  17  Vict,  c,  51  (Succession  Duty 
Act). 

See  Succession  Duty. 

16  &  17  Vict.  c.  70  (Lunacy  PiEgula- 

TioN  Act). 

See  Lunacy  Eegulation  Act,  s.  125. 

17  &  18  Vict.  c.  104  (Merchant  Ship- 

ping Act,  1854). 

See  Limitation  of  Shipowner's  Lia- 
bility. 

17  &  18  Vict.  c.  120  (Merchant  Ship- 
ping Acts  Eepeal  Act). 

See  Limitation  of  Shipowner's  Lia- 
bility.. 

21  &  22  Vict.  c.  27  (Cairns'  Act). 
See  Damages. 

22  &  23  Vict.  c.  61,  s.  5  (Divorce  Act). 
See  Divorce  Court,  Order  of. 

24  &  25  Vict.  c.  134  (Bankruptcy  Act, 
1861). 

See  Allowance  to  Bankrupt. 

Appointed  Property,  Effect  of 

Composition  on. 
Bankrupt  Law  Consolidation  Act, 

1849,  s.  101. 
Execution,  Leave  to  Issue,  1 . 
Official  Assignees,  Allow anci:s  to. 

Section  18. 
Sec  Petitioning  Creditors  Di;i5  r. 

Section  93. 
Sec  Statement  of  Debts. 

Section  IIU). 
Sec  Suspending  Bankruptcy,  Efi'kct 
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STATUTES. 


SUOCESSIOK  DUTY  ACT. 


24  &  25  Vict.  c.  1M— (continued.) 

Section  153. 

See  Damages,  Assessment  of,  under 
Composition. 

Section  159. 

See  Debts  without  Expectation  of 
Payment,  1,  2. 

Section  192. 

See  Execution  of  Composition  Deed. 
Execution,  Leave  to  Issue,  2. 
Majority  of  Creditors. 
Kegistration  of  Deed. 

Section  197. 
See  Production  of  Mortgage. 

25  &  26  YiCT.  c.  42  (Bolt's  Act). 

See  Damages. 

25  &  26  YiCT.  c.  63  (Merchant  Ship- 
ping Act  Amendment  Act). 

See  Limitation  of  Shipowner's  Lia- 
bility. 

25  &  26  YiCT.  c.  89  (Companies  Act, 
1862). 

See  Prospectus  and  Memorandum, 
Yariance  between. 

Sections  38,  74,  133,  Art.  9. 
See  Paid-up  Shareholder,  2. 

Section  82. 
See  Paid-up  Shareholder,  1. 

STATUTE  OF  FEAUDS. 
See  Part  Performance,  1,  2. 

STREAM. 

See  Increasing  Nuisance. 


SUBSTITUTION  OF  TENANT. 

In  August,  1856,  the  Plaintiff  agreed 
to  let  a  house  to  the  Defendant  for 
seven,  fourteen,  or  twenty-one  years, 
the  Defendant  to  keep  the  premises  in 
repair,  and  paint  and  paper  as  therein 
mentioned,  and  the  Defendant  was  let 
into  possession.  In  1859  the  Plaintiff 
agreed  with  the  Defendant  to  accept 
a  Mr.  Williams  as  tenant  in  his  room, 
upon  the  same  terms,  the  Defendant 
guaranteeing  the  rent.  Williams  had 
just  before  this  been  let  into  posses- 
sion by  the  Defendant,  and  he  paid 
rent  till  1863.  In  that  j^ear  the  Defen- 
dant gave  a  notice  to  determine  his 
tenancy  at  the  end  of  the  first  seven 
years.  Williams  and  the  Defendant 
having  both  denied  their  liability  to 
paint  and  paper  according  to  the  terms 
of  the  original  agreement,  the  Plain- 
tiff, in  November,  1864,  filed  his  bill 
to  compel  the  Defendant  to  accept  a 
lease ; — 

Held,  reversing  the  decree  of  the 
Master  of  the  Rolls,  that  the  Defendant 
could  not  be  compelled  to  accept  a 
lease. 

Per  Turner,  L.J. : — The  agreement 
of  1859  was  substitutionary  for  the 
agreement  of  1856,  and  although  the 
Plaintiff,  if  he  had  within  a  reasonable 
time  called  upon  the  Defendant  to 
procure  Williams  to  take  the  lease, 
would  probably,  upon  the  Defendant 
failing  to  do  so,  have  been  entitled  to 
call  for  performance  of  the  original 
agreement,  he  was  not  so  entitled  after 
the  time  which  had  elapsed,  and  semhlc 
the  Defendant's  notice  in  1863  would - 
have  been  sufficient  to  prevent  specific 
performance.    Moore  y.  Marrahle.  217 

SUCCESSION  DUTY. 

Succession  Duty  is  not  payable  on 
legacies  given  by  the  will  of  a  person 
domiciled  in  a  foreign  country.  Wal- 
lace V.  Tlie  Attorney-General.  Jeves  v. 
Shadwell.  1 

SUCCESSION  DUTY  ACT,  s.  2. 

See  Succession  Duty. 


TITLE. 
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SUPPLEMENT. 
See  Revivor. 

SUSPENDING  BANKRUPTCY, 
EFFECT  OF. 

Where  the  proceedings  in  a  bank- 
ruptcy have  been  suspended  by  resolu- 
tions under  section  136  of  the  Bank- 
ruptcy Act,  1861,  and  there  is  nothing 
in  the  resohitions  to  preserve  the  juris- 
diction of  the  Court  of  Bankruptcy,  its 
jurisdiction  to  order  a  sale  on  the  Peti- 
tion of  an  equitable  mortgagee  is  gone. 
In  re  Carter.  170 

TEMPORARY  RESIDENCE. 
See  Copyright  of  Alien. 

TENANCY. 

See  Beer-shop,  Covenant  not  to  use  as. 
Part  Performance,  1. 
Specific  Performance. 
Substitution  of  Tenant. 
Winding-up,  Claim  by  Lessor  in. 

TENANT  FOR  LIFE. 
See  Costs  under  Trustee  Relief  Act. 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 
See  Title  Deeds. 

TIME. 

See  Forfeiture  of  Shares,  2. 

TIME,  EXTENSION  OF. 
See  Patent,  Application  for. 

TIME  FOR  REGISTRATION. 

See  Registration  of  Deed. 

TIN  BOUNDERS. 

See  Prescription-. 

TITLE. 

See  Condition  as  to  Titi.k. 
Vol.  I.  3 


TITLE  DEEDS. 

A  suit  was  instituted  for  raising  por- 
tions out  of  a  settled  estate.  Pending 
the  suit  the  tenant  for  life  took  a  num- 
ber of  the  leases  to  Paris.  He  after- 
wards, under  an  order  of  the  Court, 
brought  the  whole  of  the  title  deeds 
and  leases  into  Court,  for  the  purposes 
of  the  suit.  The  purposes  of  the  suit 
having  been  satisfied,  and  the  portions 
raised  by  mortgage,  he  applied  to  have 
the  title  deeds  and  leases  given  up  to 
him,  which  application  was  opposed 
by  the  mortgagees,  and  was  refused  b}^ 
Kindersley,  V.-C.  : — 

Held,  by  Knight  Bruce,  L.J.,  that  as 
the  tenant  for  life  had,  on  a  former 
occasion,  taken  some  of  the  deeds 
abroad,  the  delivery  of  them  to  him 
ought  not  to  be  ordered  without  the 
consent  of  the  mortgagees  : 

Per  Turner,  L.J.,  semble,  -that  the 
deeds  ought  to  be  delivered  to  him,  on 
his  giving  sufficient  security  for  their 
safe  custod}^  and  production,  and  for 
returning  them  to  Court  when  ordered- 

Evidence  referred  to,  not  in  the 
jOrder  under  appeal,  but  in  a  previous 
order  in  the  cause,  cannot  be  read. 
Jenner  v.  Morris.  b03 

TITLE,  DOUBTFUL. 
See  Doubtful  Titi-e. 

TOWNS,  LIGHT  IN. 
See  Light  in  Towns,  1,  2. 

TRADE  IMARK,  DIX^REE  OF 
SIMILARITY. 

No  trader  can  adopt  a  trade  mark  so 
resembling  that  of  anoUier  trader,  that 
persons  purchasing  witli  ordinary  cau- 
tion are  likely  to  be  misled,  lliough 
they  would  not  bo  misled  if  they  siiw 
the  two  trade  marks  sidt^  by  side. 

Nor  can  a  trader,  even  with  some 
claim  to  tlio  mark  or  name,  adopt  a 
trade  mark  wliioli  will  oause  his  good's 
to  bear  the  same  u:\n\v  in  the  n\arktl 
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UNDUE  INFLUENCE. 


as  those  of  a  rival  trader.  Seixo  v. 
Provezende,  192 

TEANSFER. 

See  Re-transfer  of  Cause. 
Winding-up,  Sale  pending. 

TRUST. 

See  Undue  Influence. 

TRUST,  PAROL  DECLARATION 
OF. 

See  Parol  Declaration  of  Trust. 

TRUSTEE. 

See  Parties. 
Receiver,  1. 

TRUSTEE  ACTS. 
See  Trustee,  Principle  of  Selection. 

TRUSTEE  BEING  BANKRUPT. 
See  Receiver,  2. 

TRUSTEE,  PRINCIPLE  OF 
SELECTION. 

The  discretion  which  the  Court  exer- 
cises in  appointing  new  trustees  is  not 
a  mere  arbitrary  discretion,  but  is  to 
be  exercised  in  accordance  with  certain 
principles.  Among  them  are  the  fol- 
lowing : — 

First — In  selecting  a  person  for  the 
office,  the  Court  will  have  regard  to 
the  wishes  of  the  author  of  the  trust, 
expressed  in,  or  plainly  deduced  from, 
the  instrument  creating  it. 

Secondly — The  Court  will  not  ap- 
point a  person  with  a  view  to  the  in- 
terest of  some  of  the  cestuis  que  trusts, 
in  opposition  to  the  interest  of  others. 

Thirdly — The  Court  will  have  re- 
gard to  the  question  whether  the 
appointment  will  promote  or  impede 
the  execution  of  the  trust.  But 

Sernble,  the  mere  fact  of  the  continu- 


ing trustee  refusing  to  act  with  the 
proposed  new  trustee,  would  not  be 
sufficient  to  induce  the  Court  to  refrain 
from  appointing  him. 

Where  the  question  of  the  appoint- 
ment of  a  new  trustee  has  been  brought 
before  the  Court  of  appeal  for  rehear- 
ing, the  Court,  in  considering  the 
fitness  of  the  new  trustee,  is  not  pre- 
cluded from  regarding  evidence  of 
occurrences  subsequent  to  the  original 
hearing.    In  re  Tempest.  485 

TRUSTEE  RELIEF  ACT. 
See  Costs  under  Trustee  Relief  Act. 

TRUSTEES,  ESTATE  OF. 
See  Doubtful  Title. 

ULTIMATE  REMAINDER. 

See  Equity  to  a  Settlement. 

ULTRA  VIRES. 

See  Award,  Jurisdiction  to  rectify. 

UNDUE  INFLUENCE. 

In  judging  of  the  validity  of  trans- 
actions between  persons  standing  in 
a  confidential  relation  to  each  other, 
the  material  point  to  be  considered  is, 
whether  the  person  conferring  a  benefit 
on  the  other  had  competent  and  inde- 
pendent advice.  The  age  or  capacity 
of  the  person  conferring  the  benefit, 
and  the  nature  of  the  benefit,  are  of 
but  little  importance  in  such  cases ; 
they  are  important  only  where  no  such 
confidential  relation  exists. 

Where  a  confidential  relation  is  esta- 
blished the  Court  will  presume  its 
continuance,  unless  there  is  distinct 
evidence  of  its  determination. 

The  Court  will  not  undo  a  trifling 
benefit  conferred  by  one  person  on 
another,  standing  in  a  confidential  re- 
lation to  him,  unless  there  be  mala 
fides.    Mhodes  v.  Bate.  262 
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VACATING  ENEOLMENT. 
See  Enrolment,  Vacating,  1,  2. 

VARIANCE. 

See  Prospectus  and  Memorandum, 
Variance  between. 

VENDOR  AND  PURCHASER. 

See  Condition  as  to  Title. 
Doubtful  Title. 
Interest  payable  by  Purchaser. 
Lands  Clauses  Act,  1. 
Puffers. 

Railway  Company. 
Substitution  of  Tenant. 

VENDOR'S  LIEN  AGAINST  RAIL- 
WAY COMPANY. 
See  Railway  Company. 

VISITOR  OF  COLLEGE. 
See  Jurisdiction. 

VOLUNTARY  SETTLEMENT. 

A  lady,  who  was  entitled  in  fee  to 
an  estate  subject  to  mortgages,  pro- 
posed to  her  nephew  that  she  should 
come  and  live  with  him,  and  that  he 
should  remove  into  a  larger  house  for 
the  purpose,  she  contributing  a  yearly 
sum  towards  the  housekeeping.  The 
nephew  agreed  to  this,  provided  she 
would  settle  the  estate,  limiting  it  to 
him  after  her  death.  She  agreed  to 
this,  and  a  settlement  was  accordingly 
executed  by  which  the  nephew  cove- 
nanted to  indemnify  her  from  all  lia- 
bility in  respect  of  the  mortgages,  ex- 
cept the  payment  of  the  interest  during 
her  life.  He  removed  to  a  larger 
house  at  considerable  expense,  and 
they  lived  together  for  some  time.  Tlie 
aunt  afterwards  ceased  to  live  with 
the  nephew,  and  agreed  to  sell  the 
estate  to  a  purchaser,  who  filed  a  bill 
against  the  aunt  and  nephew  lor 
specific  performance  : — 

Held,  reversing  the  decree  of  tlie 
Master  of  the  Rolls,  that  the  settle- 


ment was  not  voluntary  ;  the  covenaut 
of  indemnity  and  the  expenses  incurred 
by  the  nephew  on''  the  faith  of  the 
settlement  being  severally  sufficient  to 
support  it  as  made  for  value. 

Semble,  that  had  the  settlement  been 
voluntary,  and  so  void  against  a  pur- 
chaser, the  nephew  would  have  been  a 
proper  party  to  the  suit,  but  could  not 
have  established  any  claim  to  the  pur- 
chase-money.   Towiiend  v.  Taker.  446 


VOLUNTARY  WINDING-UP. 

1.  A  company  registered  under  the 
former  Joint  Stock  Comjoanies  Acts,  may 
be  wound  up  voluntarily  under  the 
supervision  of  the  Court  without  being 
re-registered  under  the  Act  of  1862. 
In  re  London  Indiaruhber  Company.  329 

2.  At  a  general  meeting  of  the  share- 
holders of  a  banking  company  resolu- 
tions were  passed  for  the  voluntary 
winding-up  of  the  company,  and  ap- 
pointment of  liquidators,  and  for  con- 
firming an  agreement  for  the  amalga- 
mation of  the  company  with  the  Bank 
of  H.,  upon  certain  terms  therein 
specified.  The  liquidators  proceeded 
to  wind  up  the  company  upon  the 
footing  of  the  amalgamation,  and  in 
conformit}^  with  the  161st  section  ot 
the  Companies  Act,  1862.  Two  dissen- 
tient shareholders,  who  were  abroad 
at  the  time  of  the  meeting,  presented 
a  Petition  impeaching  the  amalgama- 
tion on  the  groiuid  of  the  insufliciencv 
of  the  notice  convening-  the  meeting, 
and  for  other  reasons;  and  praying,  1, 
that  the  company  might  be  wound  u]) 
by  an  order  of  the  Court :  2,  that  if 
not,  the  voluntary  winding-up  might 
be  continued  under  the  supervision  of 
the  Court ;  3,  that  the  rights  of  the 
Petitioners  as  against  their  co-con - 
tributories  and  the  liijuidators  miglit 
bo  declared  ;  or,  4,  that  they  might  be 
at  liberty  to  use  the  names  of  the  com- 
pany a!Kl  the  li(piiilators  in  any  piw 

I  coedings  thev  might  be  advised  to  take 
j  in  reference  to  the  winding-up  : — 
j     Order  of  the  Master  of  the  Rolls  dis- 
'  missing  the  Petition  discharged,  and 
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WINDING-UP,  &c. 


Held,  first,  that  in  the  absence  of 
any  distinct  allegations  in  the  Petition 
of  misconduct  on  the  part  of  the  liqui- 
dators, the  Court  would  make  no  order 
for  continuing  the  voluntary  winding- 
up  under  the  supervision  of  the  Court : 
Secondly,  that  inasmuch  as  the  volun- 
tary winding  up  and  the  amalgamation 
were  all  one  transaction,  and  the  amal- 
gamation could  not  be  impeached  in 
that  jurisdiction,  and  in  the  absence  of 
the  Bank  of  JET,  the  Petition  must 
stand  over  to  permit  the  Petitioners  to 
take  proceedings  to  set  aside  the  amal- 
gamation; and  thirdly,  that  the  Pe- 
titioners might  be  at  liberty  to  use 
the  names  of  the  company  and  the 
liquidators  in  such  proceedings,  on 
giving  an  undertaking  to  abide  by 
such  order  as  to  costs  as  this  Court 
might  make.  In  re  Imperial  Bank  of 
China,  India,  and  Japan.  339 

VOLUNTARY  WINDING-UP. 
See  Paid-up  Shareholder,  2. 

VOLUNTEER. 

See  Parol  Declaration  of  Trust. 

WATERCOURSE. 
See  Prescription. 

WIFE,  AMOUNT  SETTLED  ON. 
See  Equity  to  a  Settlement. 

WIFE  EXECUTRIX. 

A  married  woman  executrix  proved 
the  will  and  survived  her  husband  : — 

Held,  overruling  Stuart,  V.-C,  that 
she  was  liable  for  a  devastavit  committed 
by  her  husband  during  their  joint 
lives. 

Benyon  v.  GoUins  (2  Pro.  C.  C.  323  ; 
2  Dick.  697)  commented  on.  Soady  v. 
Turnbull  494 

WIFE'S  LIFE  INTEREST. 
See  Divorce  Court,  Order  of. 


WILL. 

See  Gift  by  Implication  to  Issue. 
Succession  Duty. 

WILL,  CONTRACT  TO  MAKE. 
See  Part  Performance,  2. 

WINDING-UP. 

A  company  being  in  course  of  volun- 
tary winding-up,  a  Petition  was  pre- 
sented, under  the  165th  section  of  the 
Companies  Act,  1862,  by  some  of  the 
contributories,  charging  the  directors 
with  misapplication  of  moneys  of 
the  company,  and  praying  a  winding- 
up  by  the  Court.  The  evidence  being 
insufficient  to  establish  the  case  of 
misapplication,  but  sufficient  to  lay 
ground  for  inquiry,  the  Court  refused 
to  direct  an  inquiry,  but  gave  liberty 
to  the  Petitioners  to  file  a  bill  in  the 
name  of  the  company  against  the  di- 
rectors, the  Petitioners  to  indemnify 
the  company  against  the  costs. 

Per  Turner,  L.J. :  Semble,  that  where 
a  resolution  for  the  voluntary  winding- 
up  of  a  company  has  been  duly  made, 
an  order  for  winding-up  by  the  Court 
cannot  be  made  on  the  application  of 
contributories. 

Per  Turner,  L.J. :  Whether  the 
165th  section  of  the  Companies  Act, 
1862,  applies  under  a  voluntary  wind- 
ing-up queer e.  Where  it  does  apply, 
the  Court  has  a  discretion  as  to  whe- 
ther the  remedies  given  by  it  should 
be  resorted  to.  In  re  Bank  of  Gibraltar 
and  Malta.  69 

See  Contributory,  1,  2,  3,  4. 
Discretion,  1,  2. 
Fi.  FA.  BY  Official  Liquidator. 
Forfeiture  of  Shares,  2. 
Paid-up  Shareholder,  1,  2. 
Set-off  in  Winding-up,  1,  2. 
Voluntary  Winding-up,  1,  2. 

WINDING-UP  ACTS. 
See  Official  Assignees,  Allowances  to. 


WINDING-UP,  &c, 


YEARLY  TENANT,  &c.  661 


WINDING-UP,  CLAIM  BY  LESSOE 
IN. 

A  company,  wliicli  had  taken  a  lease 
df  a  qnany,  and  covenanted  for  pay- 
rnent  of  the  rent  was  oidered  to  be 
wound  up,  and  the  leasehold  interest 
was  sold  under  the  winding-up.  On 
iihe  application  of  the  lessor  for  leave 
to  enter  a  claim  for  future  rent,  which 
bad  been  refused  by  the  Master  of  the 
Rolls,  it  was  ordered  that  a  claim 
should  be  entered  for  the  whole  valne  I 
)f  the  future  rent,  with  the  qnalifi- 
jation  that  the  lessor  should  not  re- 
3eive  more  than  the  amount  which  the 
3ompany  might  become  liable  to  pay 
ander  the  covenant;  the  order  to  be 
without  prejudice  to  any  application  to 
iissolve  the  company,  but  no  order  of 
iissolution  to  be  made  without  notice 
to  the  lessor.  In  re  Haytor  Granite 
Oompany.  77 

WINDING-UP,  NOTICE  OF  AP- 
PEAL IN. 

The  restriction  of  appeals  in  section 
124  of  the  Companies  Act,lS62,  to  those 
n  which  notice  has  been  given  within 
;hree  weeks  after  the  making  of  the 
).rder  appealed  from,  does  not  apply  to 


appeals  from  any  order  made  on  the 
original  Petition  for  winding  up.  Li 
re  tfniversal  BanTc.  428 

WINDING-UP,  SALE  PENDING." 

Under  the  Companies  Act,  1862,  the 
Court  has  a  di^-xretion  to  make  valid 
any  dealings  with  shares  between  the 
presentation  of  a  Petition  fur  winding- 
up  and  the  order  made  upon  it,  but 

Held,  reversing  the  order  of  the  Mas- 
ter of  the  Polls,  that  an  agreement  for 
the  sale  of  shares  in  a  compan}^,  en- 
tered into  in  ignorance  that  a  Petition 
for  winding  np  the  company  had  been 
presented,  was  not  enforceable  or 
valid,  so  as  to  make  the  purchaser  a 
contributory.  In  re  Icndcn,  Hamlurfj^ 
and  Continental  Exchange  Bcinh.  Ein- 
merson's  Case.  '  438 

WITNESS. 

See  Pkoduction  in  Bankeuptcy. 

.  WOEDS. 

See  Beer-shop,  Covenant  not  to  use  as. 
Creijitor  in  Bankruptcy. 
Minerals. 

YEAELY  TENANT,  NOTICE  TO. 
See  Beer-shop,Covenant  not  to  use  as. 
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